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JUDOKS. 


Thb  First  National  Bank  op  Albla.  v.  Freb.  \^f^     ii| 

Promissory  Note:  deposit  to  pat:  deposit  stolbh:  agbnct  ov 
dbpositabt:  who  to  bbab  IiOss.  Plaintiff  "a  place  of  basiness  was  at 
A.,  but  it  held  defiendant's  note  payable  at  the  town  of  L,  bat  the  per- 
son or  place  in  L  to  whom  payment  was  to  be  made  was  not  designaated. 
Defendant  left  enough  of  money  to  pay  the  note  with  one  M.  at  L, 
and  notiBed  plaintiff  thereof,  whereupon  plaintiff  wrote  to  M.  to  bring 
or  send  the  money  to  A.  But  the  money  was  afterwards  stolen  from 
M/s  house.  Held  that  the  deposit  with  M.  was  not  a  payment  of  the 
note,  and  did  not  stop  the  accumulation  of  interest;  that  M.  was  in  no 
sense  the  agent  of  plaintiff,  and  that  the  facts  stated  were  no  defense  to 
an  action  on  the  note. 
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The  First  National  Bank  of  Albla  t.  Free. 

Appeal  from  Appanoose  District  Court, 

Thubsdat,  September  24. 

Action  upon  a  promissory  note.  The  defendant  pleaded 
certain  facts  as  constituting  virtually  a  payment.  The  plaint- 
iff demurred  to  the  answer,  and  the  demurrer  was  sustained. 
The  defendant  elected  to  stand  upon  his  answer,  and  judg- 
ment was  rendered  for  the  plaintiff.    The  defendant  appeals. 

Vermilion  <&  EvanSy  for  appellant. 
T.  B.  Perry y  for  appellee. 

Adams,  J. — I.  The  note  was  made  payable  at  Iconinm, 
Iowa.  The  defendant  averred  in  his  answer,  in  substance, 
that  before  the  note  became  due  he  deposited  at  Iconium, 
with  one  Maiken,  the  amount  necessary  to  pay  the  note,  of 
which  fact  the  plaintiff  was  notified;  that  the  plaintiff, 
located  at  Albia,  Iowa,  then  wrote  to  Maiken,  at  Iconium,  in 
these  words:  "We  hold  a  note  of  $147  on  John  Free,  pay- 
able at  Iconium,  and  we  understand  the  money  has  been  left 
with  you  for  its  payment.  Next  time  any  of  you  come  to 
Albia,  or  if  you  sooner  get  a  chance  to  send  by  a  reliable 
party,  please  send  it  in,  and  oblige;"  that  Maiken  held  the 
money  with  the  intent  to  either  send  it  or  take  it  to  the  plaint- 
iff, but  before  he  had  an  opportunity  to  do  so  his  house  was 
broken  into  and  the  money  was  stolen. 

II.  The  defendant  contends  that  the  answer  shows  that 
the  plaintiff  adopted  Maiken  as  its  agent,  and  that  Maiken  was 
holding  the  money  as  such  agent  at  the  time  it  was  stolen. 
But  in  our  opinion  this  position  cannot  be  sustained.  The 
plaintiff  did,  it  is  true,  propose  to  Maiken  that  he  should 
carry  or  send  the  money  to  Albia.  If  Maiken  had  under- 
taken to  do  so,  it  may  be  that  in  doing  so  he  would  have  been 
acting  as  the  plaintiff's  agent  But  Maiken  never  acted  nor 
agreed  to  act  for  the  plaintiff.     To  constitute  a  person  an 
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agent  there  must  be  consent  on  the  part  of  the  agent,  either 
expressed  by  words  or  inferable  from  something  done.  But 
in  this  case  there  appears  to  have  been  neither.  We  think 
that  the  demurrer  was  rightly  sustained. 

III.  The  note  by  its  terms  was  to  draw  interest  from 
date,  if  not  paid  when  due;  The  answer  showed  that  the 
money  was  deposited  at  Iconium  and  the  plaintiff  notified 
thereof  before  the  note  became  due.  The  defendant  contends 
that  the  deposit  and  notification  at  least  should  have  had  the 
effect  to  prevent  the  note  from  drawing  interest.  But  the  note 
by  its  terms  was  to  draw  interest  unless  paid  when  due.  In  the 
view  which  we  have  taken  it  was  not  paid  at  all.  "We  think 
that  the  court  did  not  err  in  rendering  judgment  for  interest. 

Affibmbd. 


CoNGEB  &  Michael  v.  Babbet  bt  al. 

1.  Promissory  Note:  guaraktob:  who  is:  dbfbnsb  of  uamiT  bt. 
One  who  ymieB  on  the  back  of  a  note*  '*  I  hereby  indorse  the  within 
note/*  and  ^gns  his  name,  is  a  gaarantor»  under  section  2089  of  the 
Code,  the  same  as  if  he  had  indorsed  in  blank,  and  as  a  ffuarantor  he 
may  set  up  as  a  defense  to  an  action  on  the  note  usury  in  its  inception. 
See  anthorities  cited  in  opinion. 

Appisal/rom  Ajppanoo%e  District  Cowrt. 

Thitbsday,  Sbptembbb  24. 

Action  on  a  pbomissoby  notb.      Defense,  nsniy.    The 
plaintiff  appeals. 

Vermilion  c&  Evans^  for  appellants. 

Tannehill  dh  Fee^  for  appellees. 

Sbsybrs,  J. — ^Thls  case  comes  before  ns  on  a  finding  of 
;fact8  bj  the  court    The  finding  is  that  the  note  at  its  incep 
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tion  was  nsurions^  and  that  the  defendant  Jacob  Babbet,  after 
the  execution  of  the  note,  upon  a  sufficient  consideration, 
guarantied  the  same  by  writing  thereon  the  following  words: 
"  I  hereby  indorse  the  within  note.  Jacob  Babbet."  The 
single  question  we  are  required  to  determine  is  whether 
Jacob  Babbet  can  avail  himself  of  such  defense.  As  he  was 
not  a  payee  of  the  note,  but  a  stranger  thereto  prior  to  writ- 
ing his  name  thereon,  he  is,  under  the  statute,  a  guarantor. 
Code,  §  2089.  The  writing  on  the  note  amounts,  in  legal 
effect,  to  a  blank  indorsement;  it  is  neither  more  nor  less. 
A  guarantor  is  a  surety.  Brandt,  Sur.,  1;  2  Daniel,  Neg. 
Inst.,  §  1753.  A  surety  may  avail  himself  of  the  defense  of 
usury  to  the  same  extent  as  the  principal  can.  Brandt,  Sur., 
202.  Wermer  v.  Sheltouj  7  Mo.,  237;  Morse  v.  Hovey^  9 
Paige,  196;  Austin  v.  Fuller^  12  Barb.,  360;  Stockton  v. 
Coleinan^  39  Ind.,  106.  And  in  Huntress  v.  Patten^  20  Me., 
28,  it  is  held  that  the  guarantor  of  a  contract  tainted  with 
usury  is  so  far  a  party  to  the  same  that  he  may  set  up  such 
defense.  Following  these  authorities,  we  hold  that  there  is 
no  error  in  the  record. 

Affibmbd. 

"67      14] 
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iOd   <oSb 

1G7  486  1*  Praotice:  evidence:  coirrRADicTiNO  witness  as  to  irbbubvaht 

'^^     [^  MA.TTBR8.    A  witness  cannot  be  discredited  by  contradicting  his  state- 

i^_6U4  ments  as  to  irrelerant  matters. 

2.  :  EXOEPTINO   TO    INSTRUCTIONS  GIVEN:    WHAT  IS  SUFFICIENT. 

Where  the  charge  consisted  of  fifteen  instractions,  and  at  the  time  when 
it  was  given  the  defendant  caused  an  exception  to  be  entered  in  the  fol- 
lowing words :  **  To  the  giving  of  each  and  every  instruction  the  defend  - 
ant  duly  excepts/*  Ae2d  that  defendant,  under  such  exception,  was  entitled, 
on  appeal  to  this  court,  to  present  his  objections  to  any  of  the  instruc- 
tions, though  he  admitted  that  some  of  them  were  correct.  Hawes  v. 
Burlington,  C.  B.  ^  N.  B'y  Co.,  64  Iowa,  315,  followed. 


INSTBUCTINa  AS  TO  BSTOPPEL  WHEN   NOT   PLEADED:    EBBOR 
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NOT  CURED.  In  this  case  no  estoppel  was  pleaded,  and  certain  evidence 
offered  by  plaintiffs,  and  afterwards  claimed  by  them  to  establish  an 
estoppel,  was  relevant  to  the  issues  as  they  stood,  and  was  admitted 
without  objection  on  the  part  of  defendant.  Plaintiffs'  counsel  went 
oatside  of  the  issues  and  argued  to  the  jury  that  the  defendant  was 
estopped  by  the  evidence  referred  to,  to  which  defendant's  counsel  did 
not  object  or  reply;  and  the  court  instructed  the  jury  that  if  they  found 
certain  facts  to  be  established  by  the  evidence  the  defendant  would  be 
estopped.  Held  that  it  was  error  so  to  instruct;  that  if  the  evidence 
tended  to  prove  an  estoppel  it  was  not  admissible  for  that  purpose, 
because  there  was  no  such  issue;  that  the  error  was  not  waived  by 
defendant's  failure  to  object  to  that  evidence  when  offered,  or  his  failure 
to  olject  to  the  argument  of  counsel  on  the  subject;  and  that  it  was  not 
cured  by  plaintiffs'  filing  a  reply,  after  verdict,  pleading  as  an  estoppel 
the  facts  which  the  .evidence  tended  to  prove,  because  on  such  issue 
defendant  had  not  been  heard,  and  could  not  properly  have  been  heard, 
on  the  issues  tried. 

4.  B8topi>el  in  Pais :  definition  :  pacts  not  constituting.  In  order  to 

constitute  an  estoppel  in  pais,  the  party  pleading  it  must  have  been  induced 
by  the  representations  relied  upon  to  so  change  his  relations  that  he  will 
suffer  prejudice  if  the  party  who  made  them  is  permitted  to  assert  the 
contrary.  In  view  of  this  definition,  held  that  an  instruction  to  the  effect 
that  if  defendant  believed  that  his  signature  to  the  note  in  question  was 
a  forgery,  but  concealed  that  fact  from  the  plaintiffs,  and  gave  them  to 
understand  that  it  was  genuine,  and  requested  them  to  bring  suit  upon 
it  against  the  makers,  including  himself,  and  they  acted  on  this  request, 
employed  counsel  and  instituted  the  suit,  he  would  be  estopped  from 
denying  the  genuineness  of  the  signature,  could  not  be  sustained. 

5.  Prinoipal  and  Agent:  batification:  instruction.    An  instruc- 

tion given  in  this  case  (see  opinion)  considered  and  held  to  have  been 
given  with  the  intention  of  presenting  the  question  of  estoppel,  and  not 
of  ratification;  or,  if  designed  to  present  the  question  of  ratification,  it 
is  erroneous,  because  it  omits  some  of  the  essential  elements  of  ratifica- 
tion, and  takes  from  the  jury  the  determination  of  defendant's  purpose 
and  meaning  in  the  acts  relied  upon  as  constituting  a  ratification. 


Appeal  from  Appanoose  District  Court. 

Thuesday,  Sbptbmbbb  24. 

AonoK  ON  A  PBOHissoEY  NOTB.     There  was  a  verdict  and 
judgment  for  plaintiffs,  and  defendant  appeals. 
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H.  L.  Dashidj  W.  A.  NiohoU  and  George  D.  Porter^  for 
appellant. 

Stewart  BroB.^  T.  B,  Perry  and  Tannehill  <fe  Fee^  for 
appellees. 

Reed,  J. — The  note  sued  on  purports  to  be  signed  by  T. 
S.  Sharp  &  Co.,  T.  S.  Sharp,  D.  M.  Miller,  Henry  Miller, 
Lewis  Miller  and  defendant.  By  its  terms  it  was  payable  to 
the  Monroe  County  Bank,  or  order.  Written  on  the  back  is 
what  purports  to  be  an  assignment  of  the  instrument  by  the 
bank  to  plaintiffs,  and  a  guarantee  of  payment.  Defendant's 
name  is  signed  to  this  writing  as  president  of  the  bank.  He 
answered  under  oath,  denying  the  genuineness  of  both  signa- 
tures. In  a  reply  filed  before  the  trial  was  commenced  plaint- 
iffs allege  that  the  note  was  assigned  to  them  by  the  bank  for 
a  valuable  consideration,  and  that  defendant  acted  for  it  in 
making  such  assignment,  and  that  he  thereby  warranted  the 
genuineness  of  the  signatures  of  the  makers,  and  that  he  was 
estopped  by  these  facts  from  denying  the  genuineness  of  his 
signature  to  the  note. 

I.     Plaintiffs  reside  and  do  business  at  Chariton,  and  the 

persons  whose  names  are  signed  to  the  note  reside  ait  Albia. 

One  of  the  plaintiffs  testified  that  D.  M.  Miller 
1.  praoticb:  ,  .    r.  .  ,  1  , 

evWwi^e:con-  wrote  to  liis  firm  requesting  them  to  make  a  loan 
£vi^e^aL^t  ^^  $2,500  to  T.  S.  Sharp  &  Co.,  and  that  in 
mattera.  obedience  to  this  request  he  went  to  Albia,  where 
he  met  Miller  and  the  defendant,  Edwards,  and  negotiated 
with  them  with  reference  to  said  loan,  in  the  course  of  which 
they  proposed  that  he  should  accept  as  security  a  mortgage 
on  a  certain  brick  building  in  Albia,  belonging  to  Sharp  & 
Co.,  but  that  he  declined  to  accept  such  security  for  the 
reason  that  the  building  was  then  covered  by  mortgages 
amounting  to  $4,000 ;  that  they  then  proposed  that  he  should 
accept  personal  security,  and  stated  that  the  persons  whose 
names  are  signed  to  the  note  in  suit  would  sign  a  note  for 
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the  amoant  of  the  loan;  and  that  it  was  then  agreed  that 
they  wonid  procure  the  parties  named  to  sign  a  note  for  the 
amount,  which  should  be  made  pajaUe  to  the  Monroe  County 
Bank,  and  that  it  would  -assign  the  same  to  plaintiffs  and 
guaranty  its  payment,  and  that  plaintiffs  would  pay  over  the 
money  when  the  note  was  delivered  to  them,  and  that  the 
note  was  subsequently  sent  to  them,  and  they  sent  the  money 
to  the  Monroe  County  Bank,  of  which  defendant  was  presi- 
dent and  Miller  was  cashier. 

Defendant  testified  in  his  own  behalf,  denying  that  he  was 
present  at  any  such  negotiation  as  testified  to  by  plaintiff,  or 
that  he  ever  promised  to  sign  said  note,  or  that  he  had  any 
knowledge  of  such  transaction  until  long  after  the  note  was 
delivered  to  plaintiffs.  He  was  then  asked  whether  there  was 
any  mortgage  on  the  brick  building,  referred  to  by  plaintiff 
in  his  testimony,  at  the  time  the  note  purports  to  have  been 
given.  This  question  was  objected  to  by  plaintiffs  as  imma- 
terial, and  the  objection  was  sustained.  The  same  question 
was  asked  other  witnesses,  and  excluded  on  the  same  ground. 
These  rulings  are  assigned  as  error  by  defendant  These 
questions  were  asked  with  a  view  of  contradictiug  the  state- 
ment of  plaintiff  that  the  building  was  mortgaged  at  the 
time  of  the  negotiation,  and  thereby  discrediting  his  testi- 
mony. The  statement  was,  however,  quite  immaterial.  The 
material  question  in  the  case  was  whether  defendant's  signa- 
ture to  the  note  was  genuine.  Plaintiff  testified  to  a  nego- 
tiation in  which  he  claimed  that  defendant  agreed  to  sign  it. 
In  the  course  of  his  testimony  he  stated,  as  a  reason  why  he 
declined  to  accept  a  mortgage  pn  the  building,  that  it  was 
already  mortgaged.  But,  in  determining  whether  defendant 
signed  or  agreed  to  sign  the  note,  the  reason  which  influ- 
enced plaintiff  to  decline  to  accept  the  mortgage  security 
would  be  entitled  to  no  consideration  whatever.  The  state- 
ment would  doubtless  have  been  excluded  entirely  if  a  motion 
to  exclude  it  had  been  made.  It  was  not  relevant  to  the 
isssue,  or  to  any  fact  which  was  relevant  And  the  rule  i» 
Vol.  LXVII— 2 
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well  settled  that  a  witness  cannot  be  discredited  by  contra- 
dicting his  statements  as  to  irrelevant  matters.  1  Greenl. 
Ev.,  §  462 ;  Nelsonv.  Chicago,  B.  I.  dk  P.  Ry  Co.,  38  Iowa, 
564;  Clark  v,  Beiniger,  66  Id.,   607. 

II.  Tliere  was  evidence  tending  to  prove  that,  in  a  con- 
versation which  took  place  between  the  parties  before  the 
sait  was  instituted,  defendant  requested  plaintiff  to  bring 
suit  against  all  the  makers  of  the  note,  including  himself, 
and  that  the  suit  was  instituted  in  pursuance  of  this  request, 
and  that  defendant  did  not  claim  at  that  time  that  his  signa- 
ture to  the  note  was  a  forgery.  As  applicable  to  the  state  of 
facts  which  this  evidence  tended  to  prove,  the  court  gave  the 
following  instruction:  "If  you  find  that  the  defendant 
believed  said  note  to  be  a  forgery  as  to  the  signature,  and 
concealed  said  fact  from  plain tiff<i,  but  gave  them  to  under- 
stand that  it  was  genuine,  and  requested  and  induced  the 
plaintiff  to  employ  counsel  and  bring  suit  on  the  note  against 
all  the  makers,  including  himself,  you  are  instructed,  that,  if 
the  plaintiffs  acted  upon  said  request  of  the  defendant,  and  did 
employ  counsel  and  bring  suit  upon  said  note,  under  the 
above  state  of  facts  the  defendant  would  now  be  estopped 
IVom  denying  said  signature  to  be  his  genuine  signature,  and 
your  verdict  should  be  for  the  plaintiffs." 

Defendant  assigns  the  giving  of  this  instruction  as  error. 
Two  grounds  of  objection  are  urged  against  the  instruction: 
(1)  That  an  estoppel  arising  out  of  the  facts  stated  in  the 
instruction  was  not  pleaded;  and  (2)  that  said  facts  do  not 
constitute  an  estoppel.     Plaintiffs  contend,  however,  that  we 

2. :ex-     cannot  consider  these  questions,  for  the  reason 

Stfuctions^  °    that  no  sufficient  exception  to  the  instruction  was 

given :  what  is  .i-i..  mi 

aufMeient.  taken  by  defendant  in  the  district  court.  The 
charge  to  the  jury  consisted  of  fifteen  instructions,  and  at  the 
time  it  was  given  the  defendant  caused  an  exception  to  be  en- 
tiered  in  the  following  words :  <'To  the  giving  of  each  and  every 
instruction  the  defendant,  J.  A.  Edwards,  duly  excepts."  Some 
of  tlie  instructions  are  now  admitted  to  be  correct,  and  plaint- 
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iffs'  position  is  that  the  exception  is  not  sufficiently  specific 
to  raise  an  objection  as  to  any  one  of  them.  We  had  occasion 
to  consider  the  question  raised  by  this  objection  in  the  case 
of  JSawea  v.  Burlington^  G.  li.  ib  JT.  R^y  Go,y  64  Iowa,  315, 
and  we  held  in  that  ease  that  under  the  present  statute  an 
exception  in  substantially  the  same  form  was  sufficiently 
specific,  and  that  under  it  the  appellant  was  entitled  to  pre- 
sent his  objections  to  any  one  of  the  instructions.  That  the 
rule  contended  for  by  plaintiflFs  formerly  obtained  is  certainly 
true.  But,  as  pointed  out  in  the  case  cited,  the  practice  was 
modified  by  the  Code  of  1873. 

Coming,  then,  to  the  first  objection  urged  against  the 
instruction,  we  have  to  say  that  it  is  well  settled  under  our 

3. Jin-      practice  that  a  party  is  not  entitled  to  introduce 

estoppef  ^  evidence  tending  to  prove  ah  estoppel  unless  he 
pleaded:  has  Specially  pleaded  the  facts  constitutino^  such 
cured.  estoppel.     See  Ransom  v.  Stanherry^  22  Iowa, 

336;  Phillips  v.  Van  SchaicJc,  37  Id.,  236;  FoUom  v.  Star 
Union  Freight  Line,  54  Id.,  498. 

Plaintiffs  do  not  deny  that  this  is  the  rule.  Tjiey  contend, 
liowever,  that  the  error  was  waived  by  defendant  by  per- 
mitting the  evidence  which  tended  to  prove  the  facts  stated 
in  the  instruction  to  be  introduced  without  objection,  and  by 
permitting  plaintiffs'  counsel,  without  objection,  to  argue  to 
the  jury  that  he  was  estopped  by  said  facts  to  deny  the 
genuineness  of  his  signature.  Also  that  the  error  was  cured 
by  an  amended  reply,  which  they  (plaintiffs)  were  permitted 
to  file  after  the  verdict  was  returned,  in  which  the  facts  stated 
in  the  instruction  were  pleaded  as  constituting  an  estoppel. 
But  we  are  of  the  opinion  that  the  error  was  not  waived. 
The  evidence  which  tended  to  prove  said  facts  was  relevant  to 
the  issue  as  it  stood  at  the  time  it  wa3  offered.  It  tended  to 
prove  the  conduct  and  statements  of  defendant  with  refer- 
ence to  the  subject  of  the  controversy.  It  had  some  tendency 
to  prove  the  genuineness  of  his  signature  to  the  note,  and 
was  competent  evidence  to  prove  that  fact.     There  was  no 
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objection,  then,  which  he  could  have  urged  successfully 
against  its  admission  under  the  issue  as  then  formed  by  the 
pleadings;  and  he  was  not  called  upon  to  contradict  the  state- 
ment of  plaintiffs'  counsel  in  his  argument  to  the  jury,  that 
he  would  be  estopped  to  deny  the  genuineness  of  his  signa- 
ture by  the  facts  stated  in  the  instruction,  if  they  were 
proven.  He  might  rely  upon  the  court  to  instruct  the  jury 
correctly  as  to  the  questions  which  they  were  to  determine, 
and  he  certainly  could  not  be  prejudiced  by  his  failure  to 
object  to  the  act  of  his  adversary  in  claiming  more  than  he 
was  entitled  to  claim  under  the  pleadings.  We  are  also  of 
opinion  that  the  error  was  not  cured  by  the  amendment  to  the 
reply.  The  question  submitted  to  the  jury  by  the  instruction 
was  one  which  the  parties  were  not  entitled,  under  the  plead- 
ings, to  have  determined  by  the  jury.  They  were  not  entitled 
to  be  heai'd  upon  that  question,  and  defendant  was  not  heard 
upon  it.  His  counsel  did  not  argue  it,  but  confined  himself, 
as  we  are  bound  to  presume,  to  a  discussion  of  the  questions 
arising  under  the  pleadings.  If  the  amended  reply  has  the 
effect  to  cure,  the  error,  it  follows  that  the  defendant  is  now 
concluded  as  to  a  material  question  in  the  case  upon  which 
he  has  never  been  heard,  and  upon  which  he  has  never  had  the 
right  to  be  heard.  It  seems  to  us  too  clear  for  argument 
that  such  a  result  cannot  be  attained  under  a  correct  admin- 
istration of  the  law. 

We  come  now  to  the  second  objection  urged  against  the  in- 
struction.   The  jury  were  told  by  the  instruction  that  if  defend- 
4.  BSTOPPBi.     ant  believed  that  his  signature  to  the  note  was  a 
ili!?oii*:  facts     forffcrv,  but  concealed  that  fact  from  plaintiffs, 

uoi  const!-  ?!  1  1    ,        .  . 

tuting.  and  gave  them  to  understand  that  it  was  genuine, 

and  requested  them  to  bring  suit  upon  it  against  the  makers, 
including  himself,  and  they,  acting  on  this  request,  employed 
counsel  and  instituted  the  suit,  he  would  be  estopped  from 
now  denying  the  genuineness  of  the  signature.  The  effect 
of  an  estoppel  in  pais  is  to  preclude  the  party  from  assert- 
ing a  strict  legal  right,  on  the  ground  that  his  assertion  of 
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such  right,  under  the  circunistances  of  the  case,  wonld  be 
against  equity  and  good  conscience.  The  doctrine  is  applied 
to  prevent  the  injustice  which  would  result  if  one  were  per- 
mitted to  deny  the  truth  of  a  former  representation,  when  by 
tliat  representation  he  has  induced  another  to  so  change  his 
position  witli  reference  to  the  subject  of  the  representation 
as  that  he  wonld  be  damaged  by  the  denial  of  its  truth.  It 
is  an  essential  element  to  an  estoppel  in  pais  that  the  party 
had  been  induced  by  the  former  representations  to  so  change 
his  relation  that  he  will  suffer  prejudice  if  the  one  who  made 
them  is  permitted  to  assert  the  contrary,  and  it  seems  to  us 
that  this  element  is  not  included  in  the  instruction.  It  is 
said  that  by  instituting  suit  on  tlie  note  plaintiffs  incurred  a 
liability  for  the  costs  and  expenses  of  the  suit,  and  that  they  will 
be  prejudiced  to  that  extent  if  defendant  is  permitted  to  deny 
the  truth  of  the  representations.  The  ready  answer  to  this 
claim,  however,  is  that  he  did  not  in  any  legal  sense  change 
his  relation  by  instituting  the  suit.  He  did  not  by  that  act 
part  with  any  interest  or  waive  any  rights;  but,  with  reference 
to  the  note  and  the  makers,  his  rights  and  interests  remained 
precisely  as  they  were  before  the  suit  was  instituted.  And 
whatever  liability  he  incurred  arose  out  of  his  effort  to  enforce 
his  rights,  and  not  out  of  any  change  in  his  relations. 

III.     Counsel  for  plaintifik  contend  that  the  instruction 

can  be  approved  on  the  ground  that  the  facts  stated  in  it,  if 

proven,  would  show  a  ratification  by  defendant 

SSttiiSltkmi  ^*  ^^®  ^^^  ^^  sJg^i^g  Jiis  name  to  the  note.  It  is 
insirucaon.  clear,  however,  from  the  language  of  the  instruc- 
tion that  it  was  the  intention  of  the  court  to  submit  to  the 
jury  the  question  of  estoppel,  and  we  think  some  of  the  essen- 
tial elements  of  a  ratification  are  omitted  from  it.  One  may 
become  bound  by  a  contract  which  another,  without  author- 
ity, has  assumed  to  make  in  his  name,  by  knowingly  accept- 
ing its  benefits,  or  by  failing  to  repudiate  it  within  a  reason- 
able time  after  he  is  fully  informed  of  the  act.  He  may  also 
become  bound  by  giving  hrs  assent  to  it,  or  by  an  express 
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promise  subsequently  made  to  perform  the  contract.  In  the 
one  case  the  law  conclusively  presumes  a  ratification  from  the 
circumstances;  in  the  other,  the  party  is  bound  because  he 
gives  his  consent  to  the  a«t.  No  facts  are  stated  in  the 
instruction  from  which  the  law  will  presume  a  ratification. 
Defendant  might  have  believed  that  his  signature  was  a 
forgery,  and  yet  not  have  had  full  information  on  the  subject. 
It  cannot  be  said,  as  matter  of  law,  from  the  facts  stated,  that 
he  failed  to  repudiate  the  act  within  a  reasonable  time  after 
he  acquired  full  information  as  to  the  facts  of  the  transaction, 
and  an  assent  to  the  act,  or  a  promise  to  perform  the  contract, 
is  not  necessarily  implied  from  the  request  to  institute  suit 
on  the  note.  It  was  for  the  jury  to  say  whether  defendant 
intended  to  give  his  assent  to  the  act,  or  whether  he  meant, 
by  the  request  to  plaintiff  to  bring  suit  upon  the  note,  that 
he  recognized  it  as  binding  upon  him.  The  instruction,  how- 
ever, does  not  leave  it  to  them  to  determine  his  purpose  or 
meaning,  but  tells  them,  in  effect,  that  if  the  request  is 
proven  the  conclusion  that  he  is  liable  follows  necessarily. 
We  think,  therefore,  that  the  instruction  cannot  be  approved, 
either  upon  the  theory  that  the  facts  stated  create  an  estop- 
pel, or  that  they  amount  to  a  ratification. 

Other  questions  are  argued  by  counsel,  but  in  the  view  we 
have  taken  we  do  not  regard  them  as  material.  The  judg-- 
ment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Eeversed. 


Long  t.  Smith. 


Practice  in  Supreme  Court:  nisictssiNo  appeal  on  coNFLrcT- 
INQ  AFFIDAVITS.  Where  the  affidavits  relating  to  the  grouods  on 
which  the  dismission  of  an  appeal  is  asked  are  conflicting,  the  dismis- 
sion will  not  be  granted. 

:   EHROB    IN    KIND    OF   PR0CEEDTN08   DISREGARDED.     Although 

this  action  should  have  been  begun  below  as  an  action  to  redeem  from 
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a  tax  sale  instead  of  an  action  to  quiet  title,  yet,  as  no  objection  wsA 
made  to  the  form  of  the  action,  it  i«  treated  and  disposed  of  in  this 
court  according  to  its  resd  nature  and  merits, — that  is,  as  an  action  to 
redeem. 

8.  Tax  Sale:  tbrhs  of  rbdemption  from:  BUBssquBNT  taxes: 
STATUTE  OP  LIMITATIONS.  Defendant  in  thin  case  had  a  valid  tax 
certificate  on  which  he  had  the  right,  at  the  commencement  of  this  suit 
to  redeem  therefrom,  to  give  the  proper  notice  and  take  his  tax  deec^ 
Held  that  the  plaintiff  (holder  of  the  patent  title)  had  the  right  to 
redeem,  but  to  do  so  he  was  bound  to  pay  the  taxes  and  penalties  pro- 
vided by  law,  regardless  of  the  statute  of  limitations.  Harber  r.  Sex' 
ton  dt  Son,  66  Iowa.  V.11,  toWowed;  Brown  r.  Painter ,  44  Iowa,  363,  and 
subsequent  like  cases,  distinguished. 

Appeal  from,  Oathrie  District  Court.     • 

TnUBSDAT,    SKPTEMBEIt    24. 

Tira  plaintiff  in  liis  petition  claims  to  be  the  absolute 
owner  of  a  certain  eighty  acre  tract  of  land.  lie  avers  that 
the  defendant  makes  some  claim  to  the  same,  and  prays  that 
his  title  be  quieted  as  against  the  defendant  The  defendant 
by  his  answer  claims  title  to  the  land  by  virtue  of  a  tax  sale 
and  deed.  The  plaintiff  in  his  reply  alleges  that  the  tax 
deed  is  invalid  because  the  proper  notice  of  the  expiration 
of  the  time  for  redemption  was  not  given  as  required  by  stat- 
ute, and  he  offers  to  pay  "whatever  amount  of  taxes  paid  by 
defendant,  which  the  court  may  find  due  the  defendant,  for 
five  years  last  past  before  the  bringing  of  this  action;  but 
prior  to  that  time,  and  beyond  five  j^ears  back,  plaintiff 
allegeaT  that  defendant's  claim  for  taxes  paid  is  fully  barred 
by  the  statute  of  limitations.*'  The  court  found  that  the 
plaintiff  was  entitled  to  redeem  the  land  from  the  tax  sale, 
and  set  aside  the  lax  deed,  and  decreed  that  redemption 
should  be  made  by  paying  all  taxes,  penalties  and  interest 
which  accrued  within  five  years  of  the  commencement  of  the 
action.     Djefendant  appeals. 
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C.  A,  (&  J,  G.  Berry  and  J.  S.  McCaugJian^  for  appel- 
lant. 


H.  E.  Lcmgy  appellee,  pro  se. 

RoTHBOcK,  J. — I.  The  appellee  presents  a  motion  to  dismiss 
the  appeal  upon  the  alleged  ground  that  at  the  time  the  appeal 
was  taken  the  defendant,  Scott  E.  Smith,  had  no  interest  in 
the  subject  of  the  action,  he  having  by  his  quit-claim  deed 
released  all  the  interest  he  had  in  the  land  to  E.  W.  Smith. 
The  motion  is  supported  by  aflSdavits  to  the  effect  that  such  a 
deed  is  on  record  in  the  recorder's  oflSce,  and  that  it  purports 
to  have  been  signed  and  acknowledged  by  Scott  E.  Smith 
and  Hester  A.  Smith,  his  wife,  before  this  action  was  com- 
menced. The  defendant,  Scott  E.  Smith,  died  after  the 
appeal  was  taken,  and  the  proper  substitution  of  parties  was 
made  in  this  court.  The  parties  defendant  resist  the  motion 
to  dismiss  by  the  aflBdavit  of  Hester  A.  Smith,  in  which  she 
denies  that  she  or  her  husband  ever  executed  any  such  deed. 
The  fact  of  the  transfer  of  the  land  having  been  denied  in 
this  emphatic  manner  precludes  us  from  entertaining  the 
motion.  It  raises  an  issue  of  fact  which,  if  determined  in 
plaintiff's  favor,  defeats  the  defendant's  right  of  appeal, 
and  this  fact  ought  not  to  be  determined  upon  conflicting 
aflSdavits. 

II.  There  was  an  agreed  statement  of  the  facts  in  this 
case,  which  shows  that  the  land  in  question  was  duly  and 
legally  sold  to  E.  W.  Smith  by  the  county  treasurer  on  the 
first  day  of  November,  1875,  for  the  delinquent  taxes  of  1874, 
and  that  E.  W.  Smith  afterwards  assigned  the  tax-sale  certifi- 
cate to  the  defendant,  Scott  E.  Smith,  who  attempted  to  give 
the  notice  of  expiration  of  redemption  required  by  law. 
The  notice  and  the  proof  thereof  were  so  defective  that  the 
treasurer  was  not  authorized  to  execute  a  deed  to  Scott  E. 
Smith.     But  a  tax  deed  was  made,  executed  and  delivered  on 
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the  twenty-fourth  day  of  November,  1880.  The  land  was 
owned  by  one  F.  C.  Vogle,  and  on  the  eighth  day  of  March, 
1882,  he  conveyed  the  same  to  the  plaintiff,  Long,  by  deed 
in  fee,  without  warranty,  and  "  said  Long  paid  for  said  land 
the  full  sum  of  $60;"  and  at  the  time  of  his  purchase  he 
knew  that  the  land  had  been  sold  for  taxes,  and  that  there 
had  been  a  tax  deed  executed  and  delivered  in  pursuance  of 
the  sale.  It  further  appears  that  the  assessment  of  the  land, 
the  levy  of  the  taxes  and  the  sale  by  the  treasurer  were  in 
all  respects  regular  and  in  compliance  with  the  statute,  and 
that  the  taxes  had  not  been  paid.  The  plaintiff  had  the 
right  to  make  redemption  from  the  sale,  and,  as  incident  to 
this,  he  had  the  right  to  a  decree  annulling  the  tax  deed  as 
a  cloud  upon  his  title.  He  should  have  commenced  an  action 
to  redeem,  because  that  was  the  relief  he  was  entitled  to 
demand.  Instead  of  this,  however,  he  commenced  an  action 
to  quiet  his  title,  and  made  no  offer  to  redeem.  When  the 
tax  claim  was  set  up  in  the  answer,  he  replied  by  making  a 
qualified  offer  to  redeem  from  all  taxes  paid  by  Smith  within 
live  years.  If  proper  objection  had  been  made  to  this  man- 
ner of  pleading  in  the  court  below,  and  the  objection  had 
Iieen  sustained  and  the  plaintiff  sent  out  of  court,  with  an 
admonition  to  commence  such  an  action  as  the  iacts  author* 
ized  him  to  maintain,  by  a  petition  with  proper  averments, 
we  incline  to  think  such  a  ruling  would  be  sustained.  No 
such  motion  or  objection  having  been  made  in  the  district 
court,  and  the  case  having  been  allowed  to  go  to  decree,  we 
have  concluded  to  treat  the  action  in  this  court  as  it  ought 
to  be  regarded,  and  that  is  as  an  action  to  redeem  from  a  tax 
sale,  because  the  time  for  redemption  had  not  expired.  It  is 
provided  by  section  894  of  the  Code  that  the  right  of 
redemption  from  a  tax  sale  shall  not  expire  until  ninety  days 
^fter  the  service  of  a  proper  notice  of  the  expiration  of 
redemption.  The  amount  of  money  required  to  redeem  is  a 
mere  matter  of  mathematical  calculation.  It  is  the  amount 
for  which  the  land  was  sold  for  taxes,  and  the  penalties  and 
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interest  provided  by  law.  The  plaintiff  insists,  however, 
and  the  district  court  held,  that  he  is  not  required  to 
redeem  from  the  sale  at  all,  but  only  from  such  taxes  as  were 
paid  within  five  years  before  the  commencement  of  the  suit, 
and  certain  cases  determined  by  this  court  are  cited  in  sup- 
port of  the  claim  that  taxes  paid  more  than  five  years  before 
the  action  was  commenced  are  barred  by  the  statute  of  limi- 
tations. It  is  sufiicient  to  say  that  the  cases  cited  are  not  in 
point.  They  are  all  cases  where  the  tax  sale  was  irregular, 
or  the  deed  void  by  reason  of  some  inherent  invalidity,  and 
the  tax  sale  purchaser  sought  to  recover  taxes  paid  by  him  at 
the  sale  or  afterwards.  See  Brown  v.  Painter ^  44  Iowa,  368 ; 
Callanan  v.  Madison  Co.j  45  Id.,  561;  Sexton  v.  Peck,  48 
Id.,  250;  Thode  v.  Spofford,  65  Id.,  294. 

In  the  case  at  bar  the  defendant  does  not  seek  to  recover 
taxes.  He  has  a  valid  tax-sale  certificate  upon  which  he  had 
the  right,  at  the  commencement  of  this  suit,  to  give  tlie 
proper  notice  of  expiration  of  redemption,  and  take  his  deed 
in  ninety  days  after  the  service  of  the  notice.  The  plaintiff 
had  the  right  to  redeem  from  the  %ale^  and  to  do  so  he  was 
bound  to  pay  the  taxes  and  penalties  provided  by  law,  regard- 
less of  the  statute  of  limitations.  See  Harler  v.  Sexton^ 
66  Iowa,  211. 

The  decree  of  the  district  court  fixing  the  amount  to  be  paid 
in  redemption  is  reversed,  and  the  cause  is  remanded  for  an 
account  of  the  taxes  and  penalties  to  be  taken  in  accord  with 
this  opinion. 

Bevebsed. 
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1.  Criminal  Procedure:  trial  without  plea:  no  pbejudice— no 

RBVERSAL.  Where  defendant  was  given  time  to  plead  to  the  indict- 
ment, but  he  neglected  to  do  so,  and  through  inadvertence  the  canse 
went  to  trial  without  any  plea,  but  was  tried  in  all  respects  as  if  a  plea 
of  not  guilty  had  been  entered,  held  that  defendant  was  not  prejudiced 
by  the  irregularity,  and  that  a  judgment  of  conviction  upon  a  verdict  o£ 
guilty  should  not  be  set  aside  on  that  ground.  State  v,  Greene,  66  Iowa, 
11,  followed. 

2.  Criminal  Law :  nuisance:  sale  op  liquors  bt  clerk:  intention 

OF  principal:  code,  §  1548.  Defendant  was  charged  with  nuisance, 
under  section  1543  of  the  Code,  for  keeping  a  place  for  the  unlawful  sale  of 
intoxicating  liquors.  Held  that  if  he  kept  the  liquoi*s  with  the  intent 
that  they  should  be  sold  only  for  lawful  purposes,  and  himself  made 
only  lawful  sales  of  such  liquors,  he  was  not  criminally  liable  on  account 
of  unlawful  sales  thereof  made  by  his  clerk, — the  unlawful  intent  being 
an  essential  ingredient  of  the  crime. 

Appeal  from  Stoi^y  District  Court. 
FitiDAr,  Septembeb  25. 

The  defendant  was  accused,  by  indictment,  of  the  crime^ 
of  nuisance.  He  was  tried  by  a  jury,  and  found  guilty,  and 
the  court  sentenced  him  to  pay  a  fine  and  the  costs  of  the 
prosecution,  and  from  this  judgment  he  appeals. 

jP.  D.  Thompson,  for  appellant. 

A.  J.  Baker,  Attorney-General,  for  the  State. 

Heed,  J. — I.     The  indictment  was  returned  ont  he  twenty- 
third  day  of  August,  1883.     Afterwards,  during  the  same 
term  of  court,  defendant  appeared  and  waived 
Priafwitiiout  arraignment,  and  further  time   was   given 

fudfce^nor?  him  withiu  which  to  plead,  and  the  cause  was 
rersau  continued.     At  the  next  term   defendant  was 

put  upon  his  trial.     It  does  not  appear  from  the  record  that 
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he  ever  pleaded  to  the  indictment.  The  cause  was  tried,  how- 
ever, in  every  respect  as  thongh  a  plea  of  not  guilty  had  been 
entered.  It  is  now  insisted  that  the  court  erred  in  placing 
defendant  on  trial  without  a  plea  to  the  indictment  having 
been  entered.  The  case,  in  this  respect,  is  like  State  v. 
Greene^  66  Iowa,  11,  in  which  we  held  that  the  error  in  put- 
ting the  accused  on  trial  without  a  plea  having  been  entered 
was  a  mere  technical  error  or  irregularity,  which  did  not 
affect  the  substantial  rights  of  the  parties,  and  afforded  no 
ground  for  reversing  the  judgment.  We  are  satisfied  of  the 
correctness  of  our  holding  in  that  case,  and,  under  the  rule 
there  laid  down,  we  cannot  disturb  the  judgment  in  the  pres- 
ent case  on  this  ground. 

II.  It  is  charged  in  the  indictment  that  defendant  occu- 
pied and  used  a  building  and  place  in  which  he  kept  intox- 
2.  cBiMiNAT.  icating  liquors,  with  intent  to  sell  the  same  con- 
saie'oniquore  trary  to  law.  It  was  proven  on  the  trial  that 
teiition  of  ^'  defendant  was  engaged  in  the  business  of  keep- 
8ode,8iM3.  ing  a  drug-store.  Also  that  he  was  a  registered 
pharmacist,  and  that  he  held  a  permit  from  the  board  of 
supervisors  of  the  county  authorizing  him  to  sell  intoxicat- 
'ing  liquors  for  medicinal,  mechanical,  culinary  and  sacra- 
mental purposes.  It  was  also  proven  that  he  kept  intoxicat- 
ing liquors  in  his  store,  and  that  numerous  sales  of  such 
liquors  had  been  made  in  the  place.  Some  of  these  sales 
were  made  by  the  defendant  in  person,  while  others  were 
made  during  his  absence  from  the  store  by  a  clerk  or  sales- 
man in  his  employ.  Defendant  was  examined  as  a  witness 
in  his  own  behalf,  and  testified  that  he  kept  the  liquors  which 
were  in  his  store  with  intent  to  sell  the  same  strictly  as 
medicine,  and  that  all  sales  made  by  him  in  person  were 
made  on  the  representations  by  the  purchasers  that  they 
desired  the  liquors  for  medicinal  purposes  only.  The  court 
instructed  the  jury  that  *<  if  the  owner  or  proprietor  of  any 
building  or  place  in  which  intoxicating  liquors  are  unlawfully 
kept  or  sold  employs  any  clerk,  servant,  agent  or  bar-tender. 
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or  other  employe,  in  conducting  or  managing,  or  aiding  to 
conduct  or  manage,  the  business  of  keeping  or  selling  such 
intoxicating  liquors,  the  owner  or  proprietor  is  equally  liable 
Ibr  his  own  unlawful  acts,  and  for  the  acts  of  his  servant, 
clerk,  agent,  bar-tender  or  other  employe,  in  keeping  or  sell- 
ing such  liquors  unlawfully." 

One  proposition  involved  in  this  instruction  is  that  if  the 
owner  or  proprietor  of  the  building  or  place  is  engaged  in 
the  business  of  selling  intoxicating  liquors  contrary  to  law, 
or  keeping  them  with  intent  to  so  sell  them,  he  is  criminally 
liable  for  the  unlawful  acts  of  his  servant  or  agent  done  in 
the  course  of  the  business.  The  soundness  of  this  proposi- 
tion cannot  be  doubted.  But  an  unlawful  sale  of  intoxicating 
liquors  may  be  made  by  an  agent  or  servant  when  such 
liquors  are  kept  by  the  principal  only  for  lawful  purposes. 
This  would  be  the  case  where  the  principal  held  a  permit  to 
sell  for  medicinal,  mechanical,  culinary  and  sacramental  pur- 
poses, and  kept  the  liquors  with  intent  that  they  should  be 
sold  only  for  those  purposes,  and  his  agent  or  clerk  should, 
without  his  knowledge  or  authority,  make  sales  of  such 
liquors  for  othftr  purposes.  Under  the  evidence  in  this  case, 
the  jury  might  have  found  that  very  state  of  facts,  and  the 
instruction,  we  think,  authorized  them  to  convict  the  defend- 
ant on  proof  of  that  state  of  facts. 

The  question,  then,  is  whether  defendant,  if  he  kept  the 
liquors  with  intent  that  they  should  be  sold  only  for  lawful 
purposes,  and  himself  made  only  lawful  sales  of  such  liquors, 
is  criminally  liable  on  account  of  unlawful  sales  thereof  by 
his  clerk.  The  offense  of  which  defendant  is  accused  is 
defined  by  section  1543  of  the  Code,  which  is  as  follows: 
*^  In  cases  of  the  violation  of  the  provisions  of  the  three  pre- 
ceding sections,  or  of  section  1525,  of  this  chapter,  the  build- 
ing or  erection  of  whatever  kind,  or  the  ground  itself,  in  or 
upon  which  such  .unlawful  manufacture  or  sale,  or  keeping 
with  intent  to  sell,  of  intoxicating  liquors  is  carried  on  or 
continued  or  exists,  is  hereby  declared  a  nuisance,  and  may 
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be  abated  as  the  law  directs.  And,  in  addition  to  the  pen- 
alties prescribed  in  said  sections,  whoever  shall  erect  or 
establish  or  continue  or  use  any  building,  erection  or  place 
for  any  of  the  purposes  prohibited  in  said  sections  shall  be 
deemed  guilty  of  a  nuisance,  and  may  be  prosecuted  and 
punished  accordingly  in  the  manner  provided  by  law.  • 
*  •"  The  preceding  sections  to  which  reference  is 
made  are  those  which  prescribe  the  penalties  which  shall  be 
inflicted  for  the  manufacture  or  sale,  or  keeping  for  sale,  of 
intoxicating  liquors  contrary  to  the  provisions  of  the  chapter. 
Section  1540  provides  that  if  any  person,  by  himself,  or  by 
his  agent  or  servant,  shall  sell  any  intoxicating  liquors  con- 
trary to  the  provisions  of  the  chapter,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  punished  by  line  and 
imprisonment;  and  section  1542  prescribes  a  penalty  for 
owning  or  keeping  such  liquors  with  intent  to  sell  the  same 
contrary  to  law. 

It  will  be  observed  that  the  first  provision  of  section  1543, 
quoted  above,  defines  the  conditions  or  circumstances  whicli 
will  render  the  building  or  place  a  nuisance  and  subject  it  to 
abatement,  and  that  the  following  provision  points  out  the 
particular  acts  wliich  will  subject  the  person  committing 
them  to  the  punishment  prescribed  by  law  for  the  crime  of 
nuisance.  The  building  or  erection  is  rendered  a  nuisance  by 
the  act  of  keeping  intoxicating  liquors  in  it,  with  intent  to 
sell  the  same  contrary  to  law,  or  by  the  unlawful  sale  there 
of  such  liquors.  And  it  is  not  doubted  that  it  may  be  ren- 
dered a  nuisance  by  the  unauthorized  act  of  the  agent  or  ser- 
vant of  the  proprietor  or  owner  in  selling  intoxicating 
liquors  in  it  contrary  to  law,  when  the  motives  and  intentions 
of  the  proprietor  are  all  lawful.  But  by  the  other  provision 
the  owner  or  proprietor  is  subjected  to  the  punishment  pre- 
scribed by  law  for  the  crime  of  nuisance,  when  he  uses  or 
occupies  the  building  or  place  "for  any  of  the  purposes  pro- 
hibited in  said  sections;'^  that  is,  he  is  guilty  of  the  offenses 
if  he  uses  or  occupies  the  place  for  the  purpose  of  keeping 
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intoxicating  liquors  with  intent  to  sell  the  same  contrary  to 
law,  or  if  he  occupies  it  for  the  purpose  of  selling  such 
liquors  contrary  to  law.  Now,  it  cannot  be  said  that  he 
occupies  it  for  a  particular  purpose,  unless  he  intends  to 
accomplish  that  purpose  by  occupying  it  He  does  not 
occupy  it  for  the  purpose  of  selling  intoxicating  liquors  con- 
trary to  law  unless  he  intends  to  sell  such  liquors  unlaw- 
fully. He  is  not,  therefore,  guilty  of  the  crime  of  nuisance 
on  account  of  the  unlawful  sales  of  liquor  in  his  store  by  his 
clerk,  unless  he  occupies  the  place,,  or  carries  on  the  business, 
for  the  purpose  of  making  such  sales.  In  other  words,  an 
unlawful  intent  on  his  part  is  an  essential  ingredient  of  the 
crime. 

We  think,  therefore,  that  the  instruction  is  erroneous,  and 
the  judgment  is  accordingly 

Bbvebsbd. 


Gbant  v.  Paesons  et  al. 

1.  Mortgage:  onuutd  including  homestead:  foreclosure:  right 
OF  JUNIOR  mortoagbb  TO  ASSIGNMENT:  CODE,  §  3323.  PlaintiflF 
began  an  action  to  foreclose  ber  senior  mortgage  on  two  hundred  and 
forty  acres  of  land,  of  which  forty  acres  were  the  homestead.  A  junior 
mortgagee,  whose  mortgage  covered  all  the  land  but  the  homestead, 
was  made  defendant,  and  he  brought  into  court  the  money  to  pay  off 
the  senior  mortgage,  and  demanded  an  assignment  thereof  to  himself, 
under  section  3323  of  the  Code.  Held  that  he  was  entitled  to  an  assign- 
ment of  the  senior  mortgage  only  as  to  the  land  not  included  in  the 
homestead.  Since  the  homestead  could  be  sold  uuder  the  senior  mort- 
gage only  after  exhausting  the  other  land,  (Code,  §  1993,)  and  could  in 
no  case  be  subjected  to  the  satisfiaction  of  the  junior  mortgage,  an 
assignment  of  the  senior  mortgage  as  to  the  homestead  could  be  of  no 
avail  in  effectuating  the  purpose  of  section  3323. 

Appeal  from  Clark  District  Court. 
FBroAY,  Septkmbeb  25. 
Plaintiff  brought  this  action  on  two  promissory  notes 
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executed  by  the  defendants  L.  L.  Parsons  and  O.  F.  Parsons, 
and  to  foreclose  a  mortgage  given  by  them  to  secure  said 
notes.     D.  S.  Sigler  was  made  a  party  defendant,  and  it  was 
alleged  in  the  petition  that  he  asserted  some  interest  in  the 
mortgaged  premises,  but  that  such  interest  was  junior  to 
plaintiif's  mortgage.     He  answered,  alleging  that  he  was  the 
owner  of  a  mortgage  given  by  the  defendants  L.  L.  Parsons 
and  O.  F.  Parsons  to  Twining  Bros.,  and  that  the  same  was 
a  lien  on  the  premises  covered  by  plaintiff's  mortgage,  but 
was  junior  to  it;  and  he  alleged  that  he  was  ready  and  will- 
ing to  pay  the  amount  of  the  debt  secured  by  plaintiff 's  mort- 
gage, and  he   brought   into   court   the  amount  of  money 
required  for  such  payment,  and  he  demanded  the  assignment 
to  him  of  all  plaintiff's  interest  under  her  mortgage.     This 
demand  was  resisted  by  plaintiff,  and  by  the  defendants  L.  L. 
Parsons  and  O.  F.  Parsons,  and  by  George  W,  Frank  and 
Darrow,  who  intervened  in  the  cause  and  set  up  a  claim  to  a 
portion  of  the   mortgaged  property,  on   the  ground   that 
plaintiff's  mortgage  covered  the  homestead  of  the  mortgagors, 
and  that  defendant  had  no  lien  under  his  mortgage  on  such 
homestead,  and  that,  before  defendant  made  the  offer  to  pay 
plaintiff's  debt  and  take  an  assignment  of  her  interest  under 
the  mortgage,  she  had  released  the  homestead  from  the  mort- 
gage.   The    district    court    denied    defendant  the  relief 
demanded,  and  he  appeals. 

Nour%e  ds  Kauffman^  for  appellants. 

T.  M.  StewaH^  for  appellee. 

Reed,  J". — ^There  is  no  controversy  as  to  the  facts.  Plaint- 
iff's mortgage  covers  two  hundred  and  forty  acres  of  land, 
forty  acres  of  which  is  the  homestead  of  the  mortgagors. 
Defendant's  mortgage  is  junior  to  plaintiff's,  and  it  covers 
all  of  the  land  covered  by  plaintiff's,  except  the  homestead. 
The  question  is  as  to  the  extent  of  the  interest  which  defend- 
ant is  entitled  to  have  assigned  to  him  upon  the  payment  by 
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him  of  the  atnoaat  of  the  debt  secured  by  plaintiff's  mort- 
gage. His  claim  is  that  under  Code,  §  8323,  he  is  entitled 
to  have  the  whole  of  the  interest  of  plaintiff  under  her  mort* 
gage  assigned  to  him.  That  section  is  as  follows:  ^<  At  any 
time  prior  to  the  sale,  a  person  having  a  lien  on  the  property, 
which  is  junior  to  the  mortgage,  will  l)e  entitled  to  an  assign- 
ment of  all  the  interest  of  the  holder  of  the  mortgage,  by 
paying  the  amount  secured,  with  interest  and  costs,  together 
with  the  amount  of  any  other  liens  of  the  same  holder  which 
are  paramount  to  his  own.  He  may  proceed  with  the  fore- 
closure, or  discontinue,  it  at  his  option." 

If  the  language  of  this  section  is  to  be  taken  literally, 
defendant's  claim  could  not  well  be  denied.  However,  in 
determining  what  rights  accrue  under  it  on  the  present  state 
of  facts,  it  should  be  construed  in  connection  with  such  other 
legislation  as  may  relate  to  tlie  same  subject-matter.  The 
manifest  object  of  the  section  is  to  secure  to  the  junior  lien- 
holder  the  right  to  protect  his  lien  by  buying  in  the  para- 
mount incumbrance,  and  it  should  be  so  construed,  if  possi- 
ble, as  to  effectuate  that  object.  If  the  junior  lien  attaches 
to  but  a  portion  of  the  property  covered  by  the  senior  mort- 
gage, and  all  portions  of  it  are  subject  to  be  sold  alike  for 
the  satisfaction  of  the  debt  secured  by  that  mortgage,  the 
junior  lienholder  would  undoubtedly  be  entitled,  under  the 
statute,  upon  the  payment  of  the  amount  of  the  debt,  to  an 
assignment  of  all  the  interest  of  the  holder  of  the  mortgage. 
For  in  that  case  he  would  have  the  right,  first,  to  apply  the 
portion  of  the  property  covered  by  the  senior  mortgage  alone 
to  the  satiafaction  of  the  debt  secured  by  that  mortgage,  and 
afterwards  to  appropriate  the  property  covered  by  the  junior 
lien,  or  the  portion  of  it  remaining  after  the  satisfaction  of 
the  debt  secured  by  the  senior  mortgage,  to  the  satisfaction 
of  the  debt  secured  by  that  lien.  But  in  this  case,  the  por- 
tion of  the  property  to  which  the  junior  lien  did  not  attach 
is  the  homestead  of  the  mortgagors,  and  it  can  be  sold  under 
the  senior  mortgage  only  to  supply  the  deficiency  remaining 
Vol.  LXVII— 3 
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after  exhausting  the  other  property  covered  by  that  mortgage. 
Code,  §  1993.  And  if  the  homestead  should  sell  for  an 
amount  in  excess  of  such  deficiency,  the  amount  remaining 
could  not  be  appropriated  in  satisfaction  of  the  debt  secured 
by  defendant's  junior  mortgage,  but  would  be  held  by  the 
mortgagors  exempt  from  that  debt,  so  that  defendant  could 
not  be  benefited  by  the  assignment  to  him  of  the  interest  of 
the  plaintiff  under  her  mortgage  in  the  homestead.  There 
is  no  possible  way  in  which  that  interest  can  be  made  avail- 
able for  either  the  protection  or  satisfaction  of  his  junior 
lien,  and  the  only  interest  held  by  plaintiff  by  virtue  of  her 
mortgage,  which  in  any  event  can  be  appropriated  to  the 
satisfaction  of  the  junior  lien,  is  her  interest  in  the  other 
property. 

We  think,  therefore,  that  the  district  court  did  not  err  in 
refusing  to  direct  plaintiff  to  assign  to  him  her  interest  in 
the  homestead.  The  judgment,  however,  denies  him  any 
relief.  He  is  clearly  entitled,  if  he  shall  elect  to  accept  it,  to 
an  assignment  of  the  interest  of  plaintiff  in  the  property 
other  than  the  homestead,  and  the  judgment  will  be  so  modi- 
fied as  to  secure  that  right  to  him.  In  the  view  we  have 
taken  of  the  rights  of  the  parties  under  the  statutes  quoted 
above,  it  is  unnecessary  to  determine  whether  there  was  a 
release  by  plaintiff  of  the  mortgage  on  the  homestead.  But 
the  costs  of  the  appeal  will  be  taxed  to  the  appellant. 

Modified  and  Affibmed. 
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Van  Oesdal  v.  Van  Orsdal. 

1.  Divorce  in  Sister  State:  validit?  op  in  iowa.    Where  the  laws 

of  a  sister  state  relating  to  the  subject  of  div^orce  are  substantially  like 
those  of  this  state,  a  decree  of  divorce  regularly  obtained  in  such  state 
will  be  regarded  as  valid  in  this  state. 

2.  :  BUB8BQUBNT  ACTION  FOR  ALIMONY  IN  IOWA.  Where  a  hus- 
band has  procured  a  valid  divorce  from  his  wife  in  a  sister  state,  if  it  be 
admitted  that  the  wife,  always  a  resident  of  this  state,  might  subse- 
quently maintain  an  action  for  alimony  out  of  property  found  in  this 
state,  the  rule  could  apply  only  to  property  which  the  husband  owned 
at  the  time  of  the  divorce,  and  not  to  what  he  subsequently  acquired. 

Appeal  from  Renry  CirouU  Court. 

Fkiday,  Seftembeb  25. 

AonoN  for  a  divorce  and  alimony.  The  defendant  pleaded 
that  in  May,  1880,  he  was  granted  a  divorce  from  the  plaint- 
iflF  by  a  court  of  competent  jurisdiction  in  the  state  of  Ne- 
braska, of  which  state  he  was  then,  and  for  some  time  prior 
thereto,  had  been  a  resident.  In  an  amendment  to  her  peti- 
tion, the  defendant  pleaded  that  the  divorce  was  fraudulently 
obtained,  and  that  it  was  void  because  the  Nebraska  court  had 
no  jurisdiction  over  her  when  the  decree  granting  the  divorce 
was  rendered.  The  court  found  that  the  plaintiff  was  entitled 
to  a  divorce  and  alimony^  and  a  decree  was  accordingly  entered. 
The  defendant  appeals. 

WooUon  <&  Bahhy  for  appellant. 

Z.  G.  (&  L.  A.  Palmer^  for  appellee. 

Sebvers,  J. — I.     The  parties  were  married  in  this  state  in 

1878,  and  the  plaintiff  has  at  all  times  since  then  been  a  resi- 

1.  DIVORCE  in  ^^^^  ^^  ^^^  state.     On  the  same  day  the  mar- 

fiS^?y*otta    '"^^^   *<^^   place   the  defendant  left  Iowa  and 

^®^*'  became  a  resident  of  Nebraska,  and  in  May, 
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1880,  he  obtained  a  divorce  from  the  plaintiff  in  that  state. 
Notice  of  the  application  of  such  divorce  was  personally 
served  on  the  plaintiff  in  this  state,  but  she  failed  to  appear 
or  make  any  defense.  There  is  no  suflBcient  evidence  that 
such  divorce  was  obtained  by  fraud,  and  it  is  deemed  suffi- 
cient to  say,  without  referring  to  the  evidence,  that  the 
decree  of  divorce  granted  in  "Nebraska  must  be  recognized  as 
Valid  in  that  state.  Counsel  for  the  appellee  do  not  claim 
otherwise.  Their  contention  is  that,  although  the  divorce 
granted  in  Nebraska  may  be  valid  in  that  state,  yet  it  is 
invalid  in  Iowa,  and  this  is  the  material  question  to  be  deter- 
mined. The  policy  and  laws  of  the  two  states  are  substan- 
tially the  same  as  to  the  mode  of  procedure  that  may  be 
adopted  to  obtain  a  divorce;  that  is  to  say,  it  is  provided  by 
statute  in  both  states  that  a  divorce  may  be  obtained  by  a 
resident  from  a  non-resident  by  service  of  a  notice  by  publi- 
cation, or  by  a  personal  service  on  the  defendant  in  some 
other  state  or  country.  This  being  so,  what  effect  should  be 
given  to  the  Nebraska  divorce  in  the  courts  of  this  state? 
This  has  been  a  fruitful  snbject  of  discussion  by  the  text 
writers,  and  in  the  courts  of  this  country.  It  will  be  con- 
ceded that  the  authorities  are  not  entirely  in  accord.  The 
whole  subject  has  been  exhaustively  discussed  in  text-books, 
and  by  judges  of  learning  and  ability.  We  therefore  do  not 
deem  it  necessary  to  state  any  reasons  in  support  of  the  con- 
clusion reached,  which  is,  that  as  the  divorce  granted  in 
Nebraska  is  valid  there,  it  must  be  regarded  as  valid  here. 
In  support  of  this  conclusion  we  refer  to  chapter  92,  Bish. 
Mar.  &  Div.,  and  authorities  cited  in  notes. 

II.     Counsel  for  appellee  insist  that,  notwithstanding  the 
Nebraska  divorce  is  valid,  yet  the  plaintiff  may  be  awarded 

2  .^^^,    alimony  in  this  state  out  of  property  found  here. 

u?n"forai^      Conceding  this  to  be  true  and  applicable  in  a 

monyiuiowa.  ^^^^^  ^j^gg  ^f  ^j^ses,  we  feel  sure  that  the  rule 

cannot  apply  to  the  case  at  bar.     The  divorce  was  granted, 

as  has  been  said,  in  May,  1880.     In  November,  1881,  the 
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defendant's  lather  died  .in  this  state,  possessed  of  certain 
property,  which  the  defendant  inherited.  Now,  while  it  may 
be  that  the  plaintiff  might  be  entitled  to  alimony  if  the 
defendant  had  owned  property  in  the  state  at  the  time  the 
divorce  was  procured  in  Nebraska,  she  cannot  be  so  entitled 
because  he  has  subsequently  acquired  property.  The  plaint- 
iff,  if  entitled  to  alimony,  was  so  entitled  at  the  time  the 
divorce^was  granted.  The  relation  of  husband  and  wife  then 
ceased,  and  neither  party  is  entitled  to  any  share  of  or  inter- 
est in  property  which  may  be  subsequently  acquired. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
case  remanded  to  that  court  with  directions  to  dismiss  the 
petition,  or  the  defendant  at  his  option  may  have  a  decree  in 
this  court 

Eevessed. 


Hutchinson  v.  Thb  Board  op  Equalization  of  the  City  of 

oskaloosa. 

1.  Taxation:  eqoaltzinq  assessment:  evidence  coNsmERED.  The 
defendant  raised  plaintiff's  personal  assessment  from  $440  to  $10,440» 
and  assessed  him  as  agent  in  the  sam  of  $20»000,  but,  on  appeal  to 
the  circuit  court,  his  personal  assessment  was  reduced  to  $440,  and 
his  assessment  as  agent  was  stricken  out  Upon  consideration  of  the 
evidence,  (see  opinion,)  held  that  the  judgment  of  the  circuit  court  was 
just  and  right. 

Appeal  from  Mahaska  Circuit  Court, 

Friday,  September  25. 

The  plaintiff  was  assessed  upon  his  moneys  and  credits  at 
$440.  The  board  of  equalization  in  the  city  in  which  he 
resides,  to-wit,  the  city  of  Oskaloosa,  raised  his  assessment 
from  $440  to  $10,440,  and,  in  addition  thereto,  assessed  him 
as  agent  of  the  Colonial  &  United  States  Mortgage  Company 
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in  the  sum  of  $20,000.  The  plaintiff,  feeling  aggrieved  bj  the 
action  of  the  board,  appealed  therefrom  to  the  circuit  court 
of  Mahaska  county.  Upon  hearing,  the  court  reversed  the 
action  of  the  board  by  reducing  his  individual  assessment  to 
$440,  as  it  stood  originally,  and  by  striking  out  altogether 
his  assessment  as  agent.  From  the  order  of  the  circuit  court 
the  defendant  appeals. 

James  A,  Rice  and  Z.  C.  Blathohard^  for  appellant. 
John  0.  Maloom  and  J.  F.  Lnceij^  for  appellee. 

Adams,  J. — ^The  assessment  in  question  is  that  of  1883. 
The  defendant  claims,  as  we  understand,  that  the  plaintiff's 
own  testimony  shows  that  his  individual  assessments  ought  not 
to  have  been  reduced,  but  should  have  been  even  more  than 
the  amount  to  which  it  was  raised  by  the  board.  But  we 
think  otherwise.  The  plaintiff  testified  that  his  moneys  and 
credits  amounted  to  $10,000,  but  that  his  indebtedness 
amounted  to  $29,900.  Taking  this  statement  to  be  correct, 
there  was,  of  course,  nothing  in  the  action  of  the  circuit 
court  of  which  the  defendant  could  properly  complain.  But 
the  defendant  claims  that  it  is  not  connect,  as  shown  by  other 
testimony  of  the  plaintiff.  The  indebtedness  for  which  the 
plaintiff  claims  a  deduction  arose  by  reason  of  promissory 
notes  given  to  Henry  and  Deborah  Hutchinson,  of  England. 
The  defendant  claims  that  this  indebtedness  is  a  fiction,  and 
that  the  real  fact  is  that,  while  ho  may  have  received  money 
from  these  persons,  to  whom  ho  says  he  was  indebted,  he 
received  it  as  their  agant,  and  does  not  owe  them  the  money. 
But  in  our  opinion  the  evidence  shows  otherwise.  It  may 
be  that  he  had  theretofore  received  their  money  as  agent,  and 
perhaps  the  identical  money  in  question,  but  he  miglit  in 
good  faith  borrow  it,  and  we  see  nothing  in  the  evidence 
which  shows  that  the  claimed  indebtedness  is  not  a  real  one. 

It  is  said,  however,  conceding  that  he  owed  Henry  and 
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Deborah  Hatchinson  the.  amount  claimed,  that  there  should 
have  been  no  reduction  of  his  assessment,  because  the  evidence 
shows  that  he  had  from  them  a  much  larger  amount  than 
$10,000,  which,  if  borrowed,  became  moneys  or  credits  in  his 
hands,  and  so  the  amount  of  $10,000  testified  to  by  him  as 
his  moneys  and  credits  was  too  small.  But  it  may  be  that  a 
part  was  received  as  agent,  and,  if  so,  he  was  not  assessable 
with  the  same  as  his  own.  Whether  he  was  assessable  with 
the  same  as  agent,  we  need  not  determine.  He  was  not  so 
assessed,  and  no  question  of  that  kind  is  before  us. 

We  come  next  to  consider  whether  the  court  erred  in 
striking  but  the  $20,000  as  the  assessment  of  the  plaintiff  as 
agent  of  the  Colonial  &  United  States  Mortgage  Company. 
This  assessment  appears  to  have  been  made  on  account  of  a 
loan  of  money,  amounting  to  $50,000,  made  upon  the  note  and 
mortgage  of  one  Ifathan  Towne.  The  loan  was  made  in  Feb- 
ruary, 1882,by  the  plaintiff  from  his  own  money ;  and  the  Colon- 
ial &  United  States  Mortgage  Company  became  the  owner  of 
the  note  and  mortgage  in  April  of  that  year.  Who  owned  them 
on  the  first  day  of  January,  1883,  does  not  appear,  nor  is  it 
material.  There  is  no  evidence  that  the  plaintiff  sustained 
any  such  relation  to  them  that  he  was  assessable  on  account 
thereof  as  the  agent  of  the  Colonial  &  United  States  Mort- 
gage Company. 

We  see  no  error  in  the  ruling  of  the  circuit  court,  and  the 
judgment  must  be 

Affibmed. 


Shea  v.  Thb  Citt  of  Ottumwa. 


1.  Cities  and  Towtis:  dedicatio:?  op  street:  unacknowlbdoed 
PLA.T:  SALE  of  LOTS:  ANIMUS  DEDiCANDL  Where  the  proprietors  of 
an  addition  to  the  defendant  city  made  and  had  recorded  a  plat  of  the 
addition,  but  the  same  was  not  acknowledged  as  required  by  law,  and 
they  sold  and  conveyed  lots  bounded  according  to  the  descriptions  in  the  \^  ^ 
plat,  held  that  proof  of  these  facts  was  sufficient  to  establish  the  inten-       '^^    ^ 
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tion  of  the  proprietors  to  dedicate  to  public  use  the  streets  shown  by  the 
plat,  notwithstanding^  it  was  not  acknowledged. 


25.  :  LOSS  OF  8TREBT    BY    NON-USER:    PACTS   NOT    AMOUNTING    TO. 

Where  land  in  a  city  was  dedicated  to  public  use  for  a  street,  but  it  was 
TOMgh  and  hilly,  and  was  needed  and  used  by  the  public  but  little  for 
thirty  years,  when  the  eity  proceeded  to  gnAe  it,  held  that  the  delay  in 
improving  it  did  not  cause  it  to  revert  to  the  dedicator. 

Appeal  from  Wapello  District  Court. 

Feidat,  Sbptembek  25. 

Action  in  chancery  to  quiet  the  title  to  certain  lands,  and 
to  recover  damages  for  entering  upon  and  grading  a  street 
thereon.  A  decree  was  entered  for  defendant,  declaring  the 
land  to  be  a  part  of  the  street.     Plaintiff  appeals. 

John  F.  Laceyy  P.  II.  Riordan  and  Sloan^  Work  i& 
Brown^  for  appellant. 

Charles  Hill  and  McNett  <&  Tisdale,  for  appellee. 

Beck,  Ch.  J.— I.  The  plaintiff  in  her  original  petition 
claims  title  to  the  land  in  controversy  under  possession  for  a 
time  longer  than  the  period  prescribed  by  the  statute  to  bar 
actions  to  recover  lands,  alleging  that  she  has  acquired  title 
by  "prescription."  In  an  amended  petition,  she  claims  title 
under  cx)nveyances  from  the  original  owners,  as  well  as  by 
"prescription."  But  the  conveyance  to  her,  as  shown  by  the 
evidence,  was  executed  after  this  suit  was  commenced.  Tlie 
defendant  claims  that  the  laud  is  a  part  of  the  street,  as 
shown  by  the  plats  of  the  city,  and  thereby  the  land  in  con- 
troversy was  dedicated  as  a  street  to  public  use. 

II.     It  would  be  difBcult,  if  not  impossible,  to  present  the 

facts  in  issue  involved  in  the  question  of  the  existence  of  a 

,    street  upon  the  land,  without  nresentins:  the  maps 
1.  CITIES  and  ^  %  &  r 

Stiou'of^^"  ^^  plats  of  the  city  dividing  the  property  into 

ki^*iedg?d"  ^own  lots,  and  dedicating  the  streets  to  public  use. 

lotsVa^iraiw  This  is  not  necessary  in  order  to  announce  our 

dedicandL  decision  of  the  case,  and,  if  done,  it  would  ser/o 
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no  useful  purpose  in  aiding  to  express  or  illustrate  principles 
of  law.  It  is  sufficient  to  say  that  the  land  in  dispute  is 
shown  to  be  a  part  of  the  street  by  an  amended  or  supple- 
mental plat  made  and  filed  for  record  after  the  original  plat 
of  the  city  was  recorded.  But  it  is  objected  to  this  plat  that 
it  was  not  acknowledged  as  required  by  law.  We  do  not 
think  plaintiff  is  benefited  by  the  defect.  We  think  that 
the  existence  of  the  plat,  and  the  sales  of  lots,  bounded 
according  to  the  description  of  the  plat,  by  the  person  plat- 
ting the  land,  which  is  shown  by  the  record,  would  establish 
the  aaimua  dedicajuily  which,  when  shown,  is  sufficient  to 
establish  a  way  or  street,  even  if  there  be  no  record  thereof 
made  in  the  form  prescribed  by  law. 

III.  But  it  is  urged  that  there  was  no  acceptance  of  the 
dedication  by  the  public,  or  by  the  city  for  the  public,  for 

2. :ia»     more  than  thirty  years  after  the  dedication,  when 

nou-user:        the  street  was  graded.     It  is  shown  that  the  street 

lacts  not  ^ 

amottotingto.  remained  uninclosed,  that  the  land  was  rough 
and  hilly;  and  for  that  reason  it  was  used  but  little  by  the 
public.  It  appears  that,  when  the  wants  of  the  public 
demanded  it,  the  city  proceeded  to  grade  the  street  at  the  point 
in  dispute.  It  would  not  do  to  hold  that  city  streets,  dedicated 
to  the  public  over  hilly,  rough  land  would  revert  to  the 
dedicator  if  they  were  not  improved  and  used  by  the  public 
until  the  wants  of  the  public  travel  demand  it.  In  some  of 
the  cities  of  this  state  there  are  streets  in  some  poi*tions 
thereof  over  which  no  vehicle  nor  even  horseman  has  passed, 
and  yet  they  were  dedicated  more  than  thirty  years  ago. 
They  have  not  been  used  for  the  reason  that,  until  graded, 
they  are  incapable  of  use.  The  dedication  will  be  presumed 
by  the  law  to  have  contemplated  this  state  of  things,  and 
imposed  no  condition  upon  the  public  to  use  the  street  until 
the  public  wants  demanded  and  secured  their  improvement. 

The  plaintiff  has  failed  to  show  that  she  has  held  such 
possession  of  the  land  as  would  bar  the  right  of  the  public 
acquired  under  dedication.     We  think,  therefore,  that  the  city, 
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in  grading  the  street  thirty  years  after  the  dedication,  was 
not  too  late  in  accepting  it. 

These  views  and  conclusions  as  to  the  facta,  in  oar  opinion, 
are  decisive  of  the  case,  and  dispose  of  the  controlling  ques- 
tions therein.     The  decree  of  district  court  is 

Afftrmed. 


Fbbesb    &    FfiBoasoN    v.    Thr   Co-operativb    Coal    Co., 
Defendant,  and  another,  Garnishee. 

1.  Garnishment:  bbply  to  answer  of  oarncshbe:  issues  limited 
BY.  While  it  may  be  that  a  formal  reply  to  the  answer  of  a  garnishee 
is  not  necessary  in  order  to  enable  a  plaintiff  to  dispute  by  evidence  its 
truthfulnes'*,  yet,  if  plaintiff  does  file  a  reply  setting  up  the  facts 
upon  which  he  bases  hi^  denial  of  the  answer,  the  issues  are  limited 
thereby;  and  it  was  error  in  such  a  case  for  the  court  to  present  to  the 
jury  an  issue  of  fraud  not  pleaded. 

Appeal  from  Appanoose  Circuit  Court. 

Friday,  September  25. 

The  plaintiff,  in  an  action  by  attachment  against  the 
defendant,  the  Co-operative  Coal  Company,  caused  Silknitter 
to  be  served  with  process  of  garnishment.  lie  answered, 
denying  indebtedness  to  defendant.  The  plaintiff  filed  an 
answer  to  the  garnishee's  answer,  denying  its  allegations, 
and  averring  that  the  garnishee  does  owe  the  defendant,  and 
has  money  and  property  in  his  hands  belonging  to  defendant. 
In  this  answer  it  is  alleged  that  the  coal  mine  and  appurte- 
nances belong  to  defendant.  The  garnishee  replied  to  the 
answer,  denying,  in  general  terms,  the  allegations  thei'eof. 
The  cause  as  to  the  garnishee  was  tried  to  a  jury,  and  a  ver- 
dict had  for  plaintiff,  upon  which  a  judgment  was  rendered. 
The  garnishee  appeals. 
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Oeorge  D.  Pm^teTy  for  appellant. 

Tannehill  <£  Fee^  for  appellees. 

Beck,  Ch.  J. — I.  Plaintiffs  claim  that  the  garnishee  is 
indebted  to  defendant  on  account  of  certain  transactions  con- 
nected with  the  lease  of  coal  lands  and  the  subsequent  sur- 
render of  the  lease  to  the  garnishee.  It  appears  that  he 
leased  the  land  to  the  defendant,  or  its  stockholders,  prior  to 
its  incorporation,  for  a  certain  royalty  per  bushel  on  all  coal 
mined  under  the  lease.  This  royalty  being  in  arrear,  the 
defendant  surrendered  the  lease,  and  transferred  all  improve- 
ments it  had  put  upon  the  land  to  the  garnishee  in  satis- 
faction of  the  sum  due  for  royalty.  This  is  the  garnishee's 
version  of  the  transaction. 

II.  The  plaintiffs  claim,  as  it  appears  from  their  answer, 
that  the  coal  mine,  or  rather  the  lease  thereof,  and  the 
improvements  made  by  defendant,  are  still  its  property,  and 
that  whatever  possession  the  garnishee  holds  is  as  of  property 
of  defendant.  It  is  not  alleged  in  any  pleadings  of  plaintiffs 
that  the  surrender  of  the  lease  and  transfer  of  the  property 
by  defendant  to  the  garnishee  were  fraudulently  made.  And, 
indeed,  it  does  not  appear  that  the  case  was  tried  in  view  of 
such  an  issue.  The  plaintiffs  surely  did  not  put  in  issue  the 
good  faith  of  the  surrender  of  the  lease  and  the  transfer  of 
the  other  property,  by  simply  alleging  that  the  property 
belonged  to  defendant.  This  is  all  that  the  answer  amounts 
to. 

III.  The  circuit  court  directed  the  jury  to  determine  the 
good  faith  of  the  garnishee's  transactions,  and  gave  instruc- 
tions enabling  the  jury  to  determine  whether  they  were  or 
were  not  fraudulent.  "We  think  these  instructions  should 
not  have  been  given,  for  the  reason  that  no  issue  of  fraud 
was  presented  by  the  pleadings.  It  is  possible  that  formal 
pleadings  are  not  necessary  in  reply  to  the  answer  of  a  gar- 
nishee in  order  to  enable  a  plaintiff  to  dispute  by  evidence 
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its  trnthfulness.  But  it  cannot  be  doubted  that,  when  the 
plaintiff  does  file  an  answer  setting  up  the  facts  upon  which 
he  bases  the  denial  of  the  garnishee's  answer,  thus  presenting 
an  issue  of  fact,  he  cannot  depart  therefrom  and  ask  recovery 
upon  grounds  not  pleaded. 

It  is  our  conclusion  Uiat  in  the  instructions  above  referred 
to  tlie  court  erred.  Other  questions  discussed  by  counsel 
need  not  be  considered. 

Eeyebsed. 


BsDWEUi   ET  AL.   V.    GePHABT. 

1.  Surety:  on  bbstitutign  bond  in  attachment:  discharge  op  bt 
'^     ^  creditok's  release  op  principal  debtob*8  property  :  limitation 

143    78^  OF  the  RULE.    The  relinquishment  by  the  creditor,  without  the  consent 

of  the  surety,  of  any  hold  which  he  haa  actually  acquired  on  the  property 
of  the  principal  debtor  operates  to  discharge  the  surety  to  the  extent  of 
the  value  of  the  property  so  relinquished.  (See  authorities  cited  in 
opinion.)  But  where  the  creditor's  hold  on  the  property  is  of  doubtful 
Talidity*  and  it  is  relinquished  by  way  of  a  compromise  made  in  good 
faith,  and  the  proceeds  of  the  compromise  are  applied  in  discharge  of  the 
debt  pro  lanto,  the  surety  will  not  be  discharged  in  the  absence  of  a  show- 
ing that  an  attempt  to  subject  the  property  would  have  resulted  more 
favorably,  even  though  it  subsequently  appear  that,  by  evidence  not  before 
available,  the  property  was  equitably  liable  for  the  payment  of  the  debt 

2. :   :   MOTION  fob  judgment  AGAiNarr:    defense  not 

plkadbd  forever  barred.  Where  sureties  in  a  restitution  bond  in 
attachment  are  called  into  court  upon  a  motion  for  judgment  against 
them  on  the  bond,  and  they  wish  to  avail  themselves  of  the  fact  that  the 
creditor  has  relinquished  property  of  the  principal  debtor  which  was 
subject  to  be  sold  in  discharge  of  the  debt,  they  must  then  plead  such 
defense,  and,  if  they  fail  so  to  do,  they  cannot  afterwards  be  beard  to 
claim  a  credit  on  the  judgment  to  the  extent  of  the  value  of  the  prop- 
erty so  relinquished.    See  authorities  cited  in  opinion. 

Appeal  from  Wapello  Circuit  Court. 

Satubday,  Septembeb  26. 

Action  in  equity  to  establish  a  credit  on  a  judgment 
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obtained  by  defendant  against  plaintiffs.  The  material  facts 
are  stated  in  Uie  opinion.  The  court  dismissed  the  petition, 
and  plaintiffs  appeaL 

IT.  W.  Cory  and  S.  JS,  HeiiderahoUy  for  appellants. 

Stiles  (&  Beaman,  for  appellee. 

Beed,  J. — On  the  nineteenth  day  of  August,  1876,  defend- 
ant, Gephart,  commenced  an  action  in  the  circuit  court  against 
1.  8UKETY :  on  ^"^  J'  ^-  Briscoe  on  a  money  demand.  A  writ  of 
Swd  in*"*^  attachment  was  issued  in  the  cause,  and  was  levied 
dtoebaiiieV    on  a  number  of  lots  in  the  city  of  Ottumwa.     A 

l)y  cr^dTtor'ti 

release  of       second  attachment  was  subsequently  issued  in  the 

principal  deb-  , 

HmftatiS^o^*  ^^*®^'  ^^  which  Certain  personal  property  was  seized. 

uie  rule.  Tq  secure  the  release  of  this  property,  Briscoe  filed 
two  bonds  conditioned  that  he  would  perform  any  judgment 
which  might  be  rendered  against  him  in  the  further  progress 
of  the  action.  One  of  these  bonds  was  in  the  penalty  of  $1,000, 
and  plaintiff  Bedwell  was  surety  thereon.  The  penalty  of  the 
other  bond  was  $450,  and  plain  tiff  Greenlee  was  surety  on  it 
Judgment  was  rendered  in  said  cause  on  the  eighteenth  day 
of  November,  1878,  against  said  Briscx)e  for  $1,558.97  dam- 
ages and  $158.09  costs.  At  a  subsequent  term  of  the  court, 
Gephart  filed  a  motion  for  judgment  against  the  sureties  on 
said  bonds.  They  were  served  with  notice  of  this  motion, 
and  appeared,  and  resisted  it  on  grounds  that  need  not  here 
be  stated.  The  result  of  the  proceeding  was  that  judgment 
was  entered  against  each  for  the  amount  of  the  penalty  of  the 
bond  on  which  he  was  surety.  These  judgments  were  ren- 
dered on  the  sixth  day  of  July,  1880.  The  title  to  the  lots 
on  which  the  first  writ  of  attachment  was  levied  was  held  by 
Mary  A.  Briscoe,  the  wife  of  J.  O.  Briscoe.  Gephart  institu- 
ted  an  action  in  equity  to  subject  this  property  to  the  payment 
of  his  debt,  alleging  in  his  petition  that  it  belonged,  in  fact,  to 
J.  O.  Briscoe,  and  had  been  purchased  with  his  means,  and 
that  he  had  procured  the  title  to  it  to  be  conveyed  to  his  wife 
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for  the  purpose  of  placing  it  beyond  the  reach  of  his  creditors. 
The  Briscoes  answered  this  petition,  denying  its  allegations. 
This  equitable  action  was  pending  when  the  second  writ  of 
attachment  was  issued,  and  when  plaintiffs  signed  the  bonds 
on  which  the  judgments  against  them  were  rendered.  The 
Briscoes  had  an  opportunity  to  sell  one  of  the  attached  lots 
on  what  they  regarded  as  favorable  terms,  and  they  proposed 
to  Gephart  that  if  he  would  release  said  lot  from  the  attach- 
ment, and  permit  the  purchaser  to  take  it  discharged  of  the 
lien  of  his  attachment  and  judgment,  they  would  pay  him,  to 
be  applied  on  the  judgment,  a  portion  of  the  price  which  they 
would  receive  for  it.  Being  advised  by  his  counsel  that  it 
was  doubtful  whether  the  claim  set  up  in  the  equitable  action 
could  be  established,  he  accepted  the  offer  and  gave  a  written 
release  of  the  lot.  The  price  at  which  the  lot  was  sold  was 
$1,050,  and  $500  of  that  amount  was  paid  to  Gephart.  The 
transaction  was  had  after  the  judgment  was  rendered  against 
Briscoe,  but  tefore  the  judgments  were  taken  against  the 
plaintiffs.  Geplmrt  entered  a  credit  of  the  amount  received 
by  him  in  the  transaction  on  the  judgment  against  Briscoe. 
The  release  of  the  lot  was  made  without  plaintiffs'  knowledge 
or  consent.  And  it  is  shown  that  the  lot  belonged,  in  fact, 
to  J.  O.  Briscoe,  and  that  the  conveyance  to  his  wife  was 
made  for  the  purpose  of  defrauding  his  creditors. 

The  relief  demanded  by  plaintiffs  in  this  action  is  that  they 
have  the  benefit  of  a  credit  on  the  judgments  against  them 
for  the  full  amount  realized  from  the  sale  of  said  lot;  the 
ground  of  their  claim  being  that,  as  their  liability  on  the 
bonds  was  that  of  sureties,  they  were  entitled  to  the  benefit 
of  all  securities  which  came  into  the  hands  of  the  creditor; 
and  as,  by  the  discharge  of  a  portion  of  the  value  of  said  lot 
from  the  lien  of  the  attachment  levy  and  judgment,  he  deprived 
them  of  the  benefits  of  that  amount  of  the  secuity  held  by  him, 
they  are  now  entitled  to  be  discharged  protanto.  The  law  is 
well  settled  that  the  relinquishment  by  the  creditor,  without  the 
consent  of  the  surety,  of  any  hold  which  he  has  actually 
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acjqtiired  on  the  property  of  the  principal  debtor  operates  to 
discharge  the  surety  to  the  extent  of  the  value  of  the  interest 
so  relinquished.  The  release  of  real  estate  from  the  lien  of  a 
judgment,  or  the  discharge  of  a  levy  whereby  a  lien  on  prop- 
erty has  been  created,  will  have  this  effect.  Chamhera  v. 
Cochran,  18  Iowa,  159;  Sherraderh  v.  Parker^  24  Id.,  28; 
Rogers  v.  School  Trustees,  46  III.,  431 ;  Ferguson  v.  Turner, 
7  Mo.,  497;  Kuhns  v.  Westmoreland  Bank,  2  Watts,  136; 
Com.  V,  Vanderslioe,  8  Serg.  &  R.,  552;  Farmers*  Bank  v. 
Reynolds,  13  Ohio,  84. 

The  question  in  the  present  case  is  whether  it  is  brought 
by  the  facts  within  this  well-settled  rule.  We  think  it  is  not. 
The  interest  which  defendant  surrendered  in  the  property 
was  given  up  in  the  compromise  of  a  doubtful  claim.  The 
parties  are  now  able  to  show  that  he  had  acquired  a  lien  upon 
the  property  by  the  attachment  levy  and  judgment,  and  that 
it  could  have  been  subjected  to  sale  in  satisfaction  of  the 
judgment.  But,  in  the  light  of  the  facts  then  known  to 
defendant  and  his  counsel,  it  was  reasonably  doubtful  whether 
any  such  interest  had  been  acquired  in  it,  and  he  elected  to 
accept  the  certain  and  substantial  advantages  which  were 
acquired  by  the  compromise  in  satisfaction  of  the  doubtful 
claim  which  he  had  been  asserting  to  the  property.  It  cannot 
be  said,  we  think,  that  plaintiffs  have  suffered  any  detriment 
from  the  compromise  or  the  release  of  the  property  thereun- 
der. The  surety  has  the  right  to  demand  that  the  securities 
in  the  hands  of  the  creditor  be  either  applied  to  the  satisfac- 
tion of  the  debt,  or  that  they  be  preserved  for  his  indemnity 
in  case  he  is  compelled  to  pay  it.  The  application  of  the  fair 
value  of  the  security  to  the  satisfaction  of  the  debt  secures  to 
him  the  very  benefit  to  which,  nnder  the  law,  he  is  entitled. 
As  stated  above,  defendant  has  credited  the  full  amount 
received  by  him  for  the  discharge  of  the  lot  on  the  judgment 
against  firiscoe.  Plaintiffs  have  the  benefit  of  this  credit.  It 
is  not  shown  that  this  sum  was  not,  considering  the  circum- 
stances of  the  case,  the  fair  value  of  the  security  held  by  defend- 
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ant.  The  property  was  Bold,  it  is  true,  for  a  greater  amount; 
but  it  is  by  no  means  clear  that  anything  could  have  been  real- 
ized out  of  it  for  the  satisfaction  of  the  debt  in  any  other 
way. 

Plaintiffs  were  able  to  establish  on  the  trial  of  this  cause, 
by  tlie  testimony  of  Briscoe,  that  he  was  the  owner  of  the 
l)roperty,  and  that  he  had  procured  it  to  be  conveyed  to 
his  wife  for  the  purpose  of  placing  it  beyond  the  reach  of  his 
creditors.  His  testimony,  however,  was  given  after  the  prop- 
erty had  been  released  and  disposed  of,  and  when  all  motive 
for  concealment  or  falsehood  was  at  an  end;  but  it  is  not  at 
all  certain  that  the  same  facts  could  have  been  proven  by  him 
in  a  proceeding  to  subject  the  property  to  the  payment  of  the 
debt ;  for,  during  the  pendency  of  the  equitable  action  brought 
by  defendant  to  uncover  it,  he  constantly  denied  that  he  had 
any  interest  in  it,  and  it  is  not  shown  that  any  facts  tending 
to  impeach  the  conveyance  to  Mary  A.  Briscoe  could  have 
been  established  by  the  testimony  of  other  witnesses.  It  does 
not  appear,  thei^efore,  that  plaintiffs  would  have  derived  any 
greater  advantage  from  the  prosecution,  either  by  defendant 
or  themselves,  of  the  proceeding  to  subject  the  property  to 
the  judgment  than  they  have  derived  from  the  compromise, 
and  they  cannot  recover  in  the  absence  of  any  showing  that 
they  were  damaged  by  the  release  of  tlie  property. 

11.  Thei*e  is  another  ground,  however,  which  is  equally  con- 
clusive against  plaintiffs'  right  to  recover.    As  stated  above, 

9 . :  the  transaction  in  which  the  property  was  released 

judKHien^'       took  place  before  the  judgments  against  them 
leuikj  not        were  rendered.     If  they  were  discharged  by  the 

pleaded  for-  •^  ^  ,  ,    , 

ever  baired.  the  release  of  the  property,  that  feet  could  have 
been  shown  in  resistance  of  the  motion.  Their  discharge  con- 
stituted a  defense  in  their  favor  to  the  claim  which  defendant 
was  seeking  to  establish  against  them.  There  was  nothing  in 
the  character  of  the  proceedings  ^hich  prevented  them  from 
making  their  defense.  It  was  as  available  to  them  as  it  would 
have  been  if  the  proceedings  had  been  an  action  on  the  bond| 
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instead  of  a  motion  for  judgment.  Any  defense  which  wonld 
have  been  available  in  the  one  character  of  proceeding  was 
equally  so  in  that  which  was  adopted.  Having  failed  to  make 
the  defense  when  they  had  the  opportunity,  it  is  no  longer  avail- 
able to  them.  They  are  estopped  by  the  judgment.  Dewey 
V.  Pecky  33  Iowa,  242;  Doyle  v.  Reilly^  18  Id.,  108;  Law- 
rence Savings  Bank  v.  Stevens^  46  Id.,  429. 

Affisked. 


Clapp  v.  Fobsteb  et  al. 
1.  Gift  of  Beal  Estate:  oral  bbbkrvation  of  easement:  con- 

VETANCB  without  R£8BRVATI0N:  SUBSEQUENT  RECONVEYANCE  OF 

basement:  CONSIDERATION  FOB  rbconvbtance:  bvidbncb.  a  father 
^ve  to  his  children  certain  real  estate,  orally  reserviDpr  an  easement, 
bat  he  conveyed  it  by  deeds  of  warranty  without  reserving  the  easement. 
Some  years  afterwards  the  children  conveyed  back  the  easement.  Held 
that  Uie  conveyance  and  the  reconveyance  were  together  the  writteo 
expression  of  the  original  agreement,  and  that  the  reconveyance  was  no 
less  binding  because  made  at  a  later  date,  and  that,  to  show  the  consid- 
eration for  it,  parol  testimony  of  the  original  agreement  was  compe- 
tent. 

Appeal  from  Polk  Circuit  Court. 

Satubdat,  Septembeb  26. 

"  This  is  an  action  in  equity  by  which  the  plaintiff  seeks  to 
enjoin  the  defendants  from  erecting  any  building  or  other 
structures  upon  certain  parts  of  two  lots  in  the  city  of  Des 
Moines.  There  was  a  trial  to  the  court,  and  a  decree  for  the 
plaintiff.     The  defendants  appeal. 

Phillips  <fe  Day  and  Macy  <&  Sweeney y  for  appellants. 

Mitchell  <fe  Dudley  and  Nourse  <&  Kauffinan^  for  appel- 
lee 
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EoTHROCK,  J. — In  the  year  1869  the  plaintiff  was  the 
owner  of  lots  7  and  8,  in  block  14,  in  the  city  of  Des  Moines. 
These  lots  are  the  quarter  of  the  block,  and  are  bounded  on 
the  north  by  "Walnut  street,  on  the  east  by  Fifth  street,  and 
on  the  west  and  south  by  alleys.  In  the  year  1871  the 
plaintiff  was  about  to  erect  a  block  of  buildings  upon  the 
east  end  of  said  lots,  with  a  frontage  of  forty ^ight  feet  on 
"Walnut  street,  and  extending  south  and  along  Fifth  street  to 
the  alley.  He  was  then  a  widower  and  about  to  be  married, 
and  before  that  event ie  desired  to  make  certain  gifts  to. his 
children.  He  had  three  daughters,  one  of  whom  had  mar- 
ried A.  M.  Forster,  one  of  the  defendants  herein.  In  pursu- 
ance of  this  design,  he  conveyed  to  his  daughter  Mrs.  Forster 
the  twenty-two  feet  in  width  of  said  lots  next  to  the  forty- 
eight  feet  on  which  he  purposed  erecting  his  block  of  build- 
ings. To  another  daughter  he  conveyed  the  next  twenty-two 
feet,  and  to  the  other  the  next  twenty-two  feet.  These  con- 
veyances were  all  made  by  deeds,  with  covenants  of  general 
warranty,  without  any  reservation.  Before  making  the  con- 
veyances, however,  he  called  his  family  together,  and 
explained  to  them  how  he  intended  to  improve  the  east  forty- 
eight  feet  of  the  lots,  and  it  was  agreed  and  fully  understood 
by  Mrs.  Forster  and  the  other  daughters  that  they  should  not 
erect  any  buildings  or  structures  on  the  parts  of  the  lots  con- 
veyed to  thein  which  would  extend  more  than  eighty  feet 
south  from  Walnut  street,  and  that  the  balance  of  the  parts 
of  lots  so  conveyed  should  remain  open  as  an  area  or  court; 
that  it  was  agreed  that  an  area  or  court  of  sixty-six  feet  east 
and  west,  by  forty-eight  feet  Yiorth  and  south,  should  remain 
open,  and  not  be  built  upon  by  Mrs.  Forster  and  the  other 
daughters.  The  plaintiff  proceeded  to  erect  his  block  of 
buildings  of  the  dimensions  above  described.  The  defendant 
Forster,  at  the  same  time,  and  using  a  common  partition  wall, 
erected  a  building  on  the  twenty-two  feet  conveyed  to  his 
wife..  His  building  was  twenty-two  feet  front  on  Walnut 
street,  and  -eighty  feet  deep.     The  plaintiff,  in  erecting  his 
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block,  made  an  area  to  his  basement  which  extended  into  the 
twenty- two  feet  which  he  had  conveyed  to  his  danghterMrs. 
Forster,  and  back  of  the  eighty  feet  occupied  by  Forster's  build- 
ing. He  put  windows  and  openings  in  his  block  opposite 
the  vacant  part  of  the  lots  conveyed  to  his  children.  He  had 
access  to  the  basement  of  his  building  through  and  over  the 
said  area,  and  by  way  of  which  he  supplies  his  steam  heater 
in  the  basement  with  fuel.  In  1874  the  daughters  of  the 
plaintiff  executed  and  delivered  to  him  the  following  instru- 
ment in  writing,  which  was  duly  acknowledged  and  recorded: 

"This  article  of  indenture,  made  and  entered  into  by  and 
between  Ida  Clapp,  Ella  White  and  W.  L.  White,  her  hus- 
band, Helen  M.  Forster  and  A.  M.  Forster,  her  husband,  and 
E.  R.  Clapp,  all  of  the  city  of  Des  Moines,  Iowa: 

"Witnesses,  that  whereas,  said  E.  R.  Clapp  did,  on  or 
about  the  fifteenth  day  of  April,  a.  d.  1871,  in  consideration 
of  love  and  affection  for  his  daughters,  Ida  Clapp,  Ella  White 
and  Helen  M.  Forster,  execute  to  each  a  deed  for  certain 
premises  situated  in  Polk  county,  Iowa,  to- wit:  To  said  Ida 
Clapp  the  east  half  (^)  of  west  fourty-four  (44)  feet  of  lots 
seven  (7)  and  eight  (8)  in  block  fourteen  (14)  in  the  orig- 
inal town  of  Fort  Des  Moines,  now  included  in  the  corporate 
limits  of  the  city  of  Des  Moines,  Iowa;  to  said  Ella  White 
the  east  one-third  (^)  of  the  west  sixty-six  (66)  feet  of  the 
lots  and  block  above  described;  to  said  Helen  M.  Forster  the 
west  twenty-two  (22)  feet  of  the  east  sixty-six  (66)  feet  of 
the  lots  and  blocks  above  described;  thereby  intending  said 
above  described  premises  as  a  gift  to  each  of  the  said  daugh- 
ters, as  hereinbefore  set  out.  And  whereas,  upon  the  north 
eighty-four  (84)  feet  of  each  of  the  above  described  premises 
a  brick  building  has  been  erected,  leaving  thereby  the  south 
forty-eight  (48)  feet  of  each  of  the  above  described  portions 
of  the  said  lots  vacant  and  unoccupied,  and  said  unoccupied 
portions  of  said  premises  making  and  constituting  an  area 
sixty-six  (66)  by  tbrty-eight  (48)  feet  in  the  rear  of  said  build- 
ings, upon  the  south  side  of  said  lot  seven,  (7,)  aad  whereas, 
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it  is  for  the  mutual  benefit  of  each  of  the  parties  named  herein 
that  said  area  should  be  and  remain  open  and  unoccupied  for 
the  purpose  of  providing  said  buildings  with  light  and  air, 
and  for  the  convenient  and  comfortable  use  thereof: 

"Therefore,  know  all  men  by  these  presents,  that  we,  Ida 
Clapp  and  Ella  White  and  W.  L.  White,  her  husband,  Helen 
M.  Forster  and  A.  M.  Forster,  her  husband,  in  consideration 
of  the  gift  heretofore  made  by  the  said  E.  R.  Clapp,  and  the 
further  consideration  of  the  mutual  benefit,  use  and  accom- 
modation to  the  owners  and  occupants  of  the  hereinbefore 
described  buildings,  do  hereby  covenant  and  agree  with  the 
said  E.  R.  Clapp,  and  with  each  other,  and  we  do  hereby 
bind,  ourselves,  our  heirs,  executors  and  assigns  firmly  by 
these  presents,  upon  a  penalty  of  a  forfeiture  of  all  our  rights, 
and  the  rights  of  each  of  us,  in  and  to  the  premises  hereinbe- 
fore described,  by  reason  of  the  gift  of  said  E.  R.  Clapp,  in 
case  of  a  violation  of  this  agreement,  and  the  same  shall  at 
once  revert  to  the  said  E.  R.  Clapp,  to  preserve  and  maintain 
free  and  clear  of  all  obstructions  or  buildings,  or  by  any 
extension  of  those  hereinbefore  described,  upon  the  vacant 
portions  of  said  lot  seven,  (7,)  the*  area  in  the  rear  of  said 
buildings,  except  upon  a  written  consent  of  all  the  parties 
hereto  first  had  and  obtained. 

"Witness  our  hands,  etc.,  July  81,  1874. 
[Signed]  "Ida  Clapp, 

"Mrs.  Ella  WHrrs, 
«W.  L.  White, 
"Mrs.  IIelen  M.  Foesteb, 
"a.  m.  fobsteb. 

Sometime  after  the  execution  of  this  instrument  Helen 
M.  Forster  died  intestate,  and  A.M.  Forster,  as  her  surviving 
husband,  inherited  one- third  of  her  property,  and  E.  M. 
Forster,  his  only  child,  inherited  two-thirds.  In  1883  the 
plaintiff's  block  and  the  building  owned  by  the  defendants 
were  nearly  destroyed  by  fire,  and  they  were  rebuilt.  Some 
disagreement  arose  between  the  parties  as  to  the  openings 
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between  the  buildings,  and  some  changes  were  made  not  nec- 
essary to  be  stated  here.  The  plain tiiff,  however,  recon- 
structed his  block,  so  far  as  it  adjoined  the  area,  with  an 
entrance  to  his  basement  as  before,  and  with  windows  look- 
ing out  upon  the  area,  and  from  which  the  rear  part  of  his 
block  is  lighted.  Forster  commenced  an  excavation  for  a 
building  which  would  close  up  the  area  adjoining  plaintiff's 
block,  and  this  action  is  to  enjoin  the  defendants  from  in  any 
manner  interfering  with  or  obstructing  said  area. 

The  main  question  in  the  case,  and,  indeed,  the  question 
which  we  think  is  decisive  of  the  rights  of  the  parties,  is 
whether  the  written  instrument  executed  to  the  plaintiff  by 
his  daughters  in  1874  was  and  is  binding  upon  them;  and 
we  will  dispose  of  that  question  without  much  elal)oration, 
because,  in  our  opinion,  it  is  plain  and  easy  of  solution. 
Some  question  is  made  to  the  effect  that  the  plaintiff  did  not 
sign  the  instrument,  and  that  he  is  not  properly  a  party 
thereto.  It  seems  to  us  that  a  mere  reading  of  the  instru- 
ment is  a  sutBcient  refutation  of  this  claim.  The  agreement 
is  an  express  covenant  with  the  plaintiff  that  the  area  shall 
remain  vacant  and  unoccupied.  There  is  no  more  necessity 
that  plaintiff  should  have  signed  it  than  that  he  should  have 
signed  a  deed  if  his  daughters  had  conveyed  the  lots  to  him. 
It  is  further  claimed  that  the  instrument  is  void  for  want  of 
a  consideration,  and  that  the  parol  agreement  made  before 
the  deeds  were  executed  cannot  be  shown  to  contradict  the 
deeds  or  to  ingraft  thereon  reservations  not  contained  therein. 
This  would  probably  be  correct  if  it  were  not  for  the  writing 
executed  by  the  grantees  in  the  deeds.  It  is  this  writing 
which  creates  the  reservation.  Suppose  that  the  deeds  and 
this  instrument  in  writing  had  been  made  and  delivered  at 
the  same  time;  there  would  be  no  question  about  the  con- 
sideration. They  would  be  but  parts  of  the  same  transac- 
tion. What  difference  does  it  make  in  the  rights  of  the 
parties  if  one  is  made  three  or  four  years  after  the  other? 
"We  cannot  see  that  the  rights  of  the  parties  are  other  and 
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different  if  the  two  instrnments  are  sliown  to  be  parts  of  the 
same  transaction.  The  parol  evidence  was  competent  for  the 
purpose  of  showing  that  the  conveyance  back  of  the  ease- 
ment was  in  pursuance  of  a  previous  arrangement  between 
the  parties,  and  therefore  a  part  of  the  one  transaction, 
which  was  the  gift  of  property  from  a  father  to  his  chil- 
dren. 

We  think  the  decree  of  the  circuit  court  should  be 

Affirmed. 


1_89 8|  MoAndrew  v.  Madison  County. 

1.  Bastardy  Frooeedings :  not  criminal  in  character:  county 
not  liable  for  costs.  Proceeding^  brouflrht  under  title  25.  chap.  56, 
of  the  Code,  by  the  mother  of  a  bastard  child  against  the  putative 
father,  to  charge  him  with  the  support  of  the  child,  are  not  criminal  in 
their  nature,  though  brought  in  the  name  of  the  state,  and  the  county 
is  not  liable  for  the  costs  in  such  a  case,  under  the  provisions  of  (Jode,  § 
3790. 

Appeal  from  Madison  District  GouH, 

Saturday,  September  26. 

The  plaintiff  is  sheriff  of  Madison  county.  He  claims  of 
said  county,  by  this  action,  the  sum  of  $131;  the  same  being 
for  sheriff's  fees  for  serving  subpoenas  in  an  action  wherein 
the  state  of  Iowa  was  plaintiff  and  one  Cook  was  defendant. 
The  cause  was  submitted  to  the  district  court  upon  an  agreed 
statement  of  facts,  and  judgment  was  rendered  for  the  plaint- 
iff.    Defendant  appeals. 

F".  Wainvrrighty  for  appellant. 

C.  C.  Goodale^  for  appellee. 

RoTHROOK,  J. — It  appears  from  the  agreed  statement  of 
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facts  that  the  proceeding  in  which  the  fees  arose  was  entitled 
State  of  Iowa  v.  Frank  E,  Gook^  and  was  brought  and  pro- 
secuted for  the  purpose  of  charging  the  defendant  with  the 
support  of  an  illegitimate  child,  of  which  he  was  alleged  to 
be  the  father.  The  accusation  was  tried  to  a  jury,  and  there 
was  a  verdict  of  not  guilty.  The  proceeding  was  commenced 
by  the  mother  of  tlie  child,  and  was  prosecuted  by  attorneys 
employed  by  her.  The  district  attorney  did  not  authorize 
the  proceeding  to  be  commenced,  and  had  no  knowledge  that 
there  was  such  an  action  until  after  the  complaint  was  filed, 
when  his  attention  was  called  to  the  fact.  Afterwards,  and 
at  the  term  of  court  at  which  the  cause  was  tried,  the  district 
attorney  asked  to  be  relieved  from  assisting  in  the  trial,  which 
was  acceded  to  by  counsel  for  complainant,  who  tried  and 
managed  the  case  upon  the  part  of  the  plaintiff. 

By  section  3790  of  the  Code,  it  is  provided  that  *'in  all 
criminal  cases  where  the  prosecution  fails,  or  when  the  money 
cannot  be  made  from  the  person  liable  to  pay  the  same,  the 
facts  being  certified  by  the  clerk  or  justice,  as  far  as  their 
knowledge  extends,  and  verified  by  the  affidavit  of  the  sher- 
iff, the  fees  allowed  by  law  in  such  cases  shall  be  audited  by 
the  county  auditor  and  paid  out  of  the  county  treasury." 

An  action  under  the  bastardy  act  (Code,  tit.  25,  chap.  56) 
is  a  civil  action.  It  is  true,  it  is  required  to  be  entitled  in 
the  name  of  the  state  against  the  accused  as  defendant  But 
the  defendant  is  brought  into  court  by  notice,  as  in  an  ordi- 
nary action,  and  it  is  required  to  be  tried  as  an  ordinary  action. 
It  may  be  brought  by  any  person;  and  the  district  attorney  is 
required  to  prosecute  the  cause  in  behalf  of  the  complainant. 
A  verdict  of  guilty  is  not  followed  by  fine  or  imprisonment, 
as  in  a  criminal  case.  The  judgment  is  merely  for  the  pay- 
irent  of  money.  It  is  very  plain  that  the  county  is  not 
liable  for  costs  under  section  3790  of  the  Code,  for  the  sim- 
ple reason  that  the  proceeding  is  not  a  "  criminal  case." 

But  it  is  claimed  that  the  county  is  liable  for  costs  because 
it  is  a  party  in  interest  in  the  prosecution  of  the  cause.     There 
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might  be  some  plausibility  in  this  claim  if  the  present  law 
authorized  the  court  to  i*equire  the  defendant,  upon  being 
found  guilty,  to  give  a  bond  with  security  to  the  county  to 
save  it,  and  every  other  county  in  the  state,  from  all  charges 
towards  the  maintenance  of  the  child.  Eevision  1860,  § 
1420.  The  present  law  contains  no  such  provision,  and  we 
cannot  see  how  the  county  can  be  held  to  be  interested  in 
the  suit.  Possibly,  if  there  were  not  an  express  provision 
of  the  law  authorizing  the  county  to  maintain  an  action  in 
its  own  behalf,  there  might  be  some  ground  for  claiming  that 
the  county  is  a  party  in  interest  when  the  proceeding  is  insti- 
tuted by  the  mother  of  the  child,  or  other  person. 

It  is  provided  by  sections  1332-1334  of  the  Code  that  the 
county  may  maintain  an  action  in  such  cases  to  save  itself 
from  the  support  of  an  illegitimate  pauper  child.  But  such 
a  proceeding  is  not  required  against  the  putative  father  before 
proceedings  against  the  mother.  In  such  case  the  county 
would  be  liable  for  costs,  because  it  is  required  to  be  a  party. 
It  seems  to  us  it  will  be  time  enough  to  charge  up  costs 
against  the  county  when  it  finds  it  necessary  to  protect  itself 
against  charges  for  keeping  paupers  by  a  suit  in  its  own 
behalf,  and  which  its  officers  direct,  ieontrol  and  manage;  and 
there  is  nothing  in  this  record  showing  that  the  child  is 
likely  to  become  a  ct)unty  charge.  No  official  fees  can  be 
allowed,  except  such  as  are  expressly  authorized  by  law,  and 
no  person  can  be  compelled  to  pay  costs  in  civil  cases  except 
parties  to  actions.  The  claim  that  the  county,  because  it 
may  be  incidentally  or  remotely  interested  in  having  some 
one  declared  to  be  the  father  of  an  illegitimate  child,  is  such 
a  party  to  the  proceeding  as  to  be  properly  chargeable  with 
costs,  it  seems  to  us,  cannot  be  sustained. 

Betbbsed. 
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Meadows  v.  Tub  Hawkeye  Ins.  Co. 

1.  Practioe:  motion  for  verdict  on  plaintipf's  evidence:  admis- 
sion OF  FACTS  by:  effect  of.  At  the  conclusion  of  plaintiff's 
testimony,  defendant  moved  the  court  to  direct  a  verdict  in  its  favor. 
Held  that  by  so  doing  it  admitted  all  the  facts  which  the  testimony 
tended  to  prove,  bat  that  the  case  was  not  then  in  the  same  position  as 
if  the  admitted  facts  bad  been  established  by  a  special  finding  upon  a 
full  submission ;  because,  even  though,  as  the  evidence  stood,  the  motion 
ought  to  have  been  sustained,  it  was  clearly  within  the  discretion  of  the 
court  to  i)ermit  plaintiff  to  introduce  further  testimony,  omitted  by  mis- 
take or  inadvertance.  And  so,  where  the  motion  was  overruled,  and 
defendant  elected  to  stand  on  such  ruling,  and  appealed  to  this  court., 
and  the  ruling  was  reversed,  and  a  procedendo  in  the  usual  form  was 
issued,  held  that  a  motion  by  defendant  in  the  lower  court  for  judgment 
in  its  favor,  without  the  introduction  of  further  evidence,  was  properly 
overruled. 

« 
Apj>eal  from  Ringgold  District  CouH 

Saturday,  September  26. 

This  is  an  appeal  by  defendant  from  an  order  of  the  dis- 
trict court  overruling  a  motion  for  judgment.  The  material 
facts  are  stated  in  the  opinion. 

a.  W.  Barger^  for  appellant. 

Henry  cfe  Sjpence  and  Laughlin  <&  Campbell,  for  appel- 
lee. 

Keed,  J. — Plaintiff  brought  this  action  on  a  policy  of 
insurance.  Defendant  answered,  admitting  the  execution  of 
the  contract  but  alleging  that  it  contained  a  provision  that  the 
commencement  of  foreclosure  or  other  proceedings  upon  any 
mortgage,  lien  or  incumbrance  of  any  kind,  or  of  any  suit 
or  action  in  any  court  concerning  the  title  in  any  wise,  should 
immediately  render  the  policy  void;  and  that,  subsequent  to 
the  execution  of  the  policy,  foreclosure  proceedings  were 
commenced  on  a  mortgage  covering  the  property  insured. 
To  this  answer  plaintiff  filed  a  reply,  in  one  paragraph  of 


68  SUPREME  COURT  OF  IOWA, 

Meadows  t.  The  Hawkeye  Ins.  Co. 

which  he  denied  its  averments,  and  in  another  paragraph  he 
admitted  said  allegations  and  pleaded  certain  matter  in  avoid- 
ance. On  the  trial  of  the  issue  thus  formed,  plaintiff  intro- 
duced the  policy,  and  certain  evidence  which  tended  to  prove 
the  destruction  of  the  insured  property,  and  the  damages 
occasioned  thereby,  and  rested.  Defendant  then  filed  a 
motion  to  direct  the  jury  to  return  a  verdict  for  it,  on  the 
ground  that  the  facts  constituting  the  aflSrmative  defense 
pleaded  in  the  answer  were  admitted  by  the  reply,  and  there 
was  no  evidence  tending  to  prove  the  matter  pleaded  in 
avoidance.  This  motion  was  overruled,  and,  defendant  elect- 
ing to  stand  on  this  ruling,  a  verdict  was  returned  for  plaint- 
iff, and  judgment  rendered  thereon,  from  which  defendant 
appealed  to  this  court.  On  the  hearing  of  that  appeal  the 
judgment  was  reversed,  on  the  ground  that  the  court  erred  in 
overruling  said  motion.  See  Meadows  v.  Hawkeye  Ins. 
Co.^  62  Iowa,  387.  Defendant  then  filed  in  this  court  a 
motion  for  final  judgment  in  its  favor,  on  the  ground  that, 
upon  the  facts  proven  in  the  case,  it  was  entitled  to  such, 
judgment.  This  motion  was  overruled,  and  procedendo  was 
issued  in  the  usual  form,  directing  the  district  court  to  pro- 
ceed in  the  manner  required  by  law  in  harmony  with  the 
opinion  of  this  court.  When  the  case  was  again  reached  in 
tlie  district  court,  counsel  for  plaintiff  stated  that  they  did 
not  desire  to  file  any  amendment  or  additional  pleading. 
Defendant  thereupon  filed  a  motion  for  judgment  on  the 
ground  that  by  its  motion  to  direct  a  verdict,  filed  at  the 
former  trial,  it  fully  admitted  every  fact  which  plaintiff's 
evidence  tended  to  prove,  and  upon  those  facts  it  was  deter- 
mined by  the  judgment  of  this  court  that  plaintiff  was  not 
entitled  to  recover.  This  motion  was  overruled  by  the  dis- 
trict court,  and  it  is  from  that  order  that  the  present  appeal 
is  prosecuted. 

Defendant's  first  position  is  that,  by  its  motion  to  direct  a 
verdict  in  its  favor  on  the  trial  of  the  cause  at  the  conclusion 
of  plaintiff's  evidence,  it  admitted  every  fact  which  the  evi- 
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dence  introduced  by  plaintiff  tended  to  prove.  The  correct- 
nesB  of  this  position  is  settled  by  the  former  adjudications 
of  this  court.  See  Stone  v.  Chicago  cfe  N.  W,  R.  Co.^  47 
Iowa,  82;  Muldowney  v.  Illinois  Cent.  It.  Co.,  32  Id.,  176; 
Way  V,  Illinois  Cent.  li.  Co.,  35  Id.,  585. 

The  next  position  of  counsel  is  that  by  this  admission  the 
case  was  put  in  precisely  the  same  position  it  would  have 
occupied  if  the  same  facts  had  been  established  by  a  special 
finding  by  the  court  or  jury  after  full  submission,  and  hence 
the  case  is  within  the  rule  laid  down  in  Roberts  v.  Corhin^ 
28  Iowa,  355,  viz.:  that  "where  a  judgment  of  the  district 
court,  rendered  upon  a  special  finding  of  facts,  is  appealed  to 
the  supreme  court,  and  there  reversed  on  the  single  ground 
that  the  law  as  applied  to  the  facts  as  thus  found  is  with  the 
appellant,  and  the  cause  remanded,  with  directions  to  the  dis- 
trict court  that  further  proceedings  be  had  therein  not  incon- 
sistent with  the  opinion  of  the  supreme  court,  the  appellant 
is  entitled  to  judgment  therein  in  the  district  court,  and  no 
new  trial  can  be  had." 

If  we  were  to  concede  counsel's  premises,  his  conclusion 
would  follow  necessarily.  We  think,  however,  that  he  is 
wrong  in  his  premises.  The  case  is  not  in  the  same  position 
as  it  would  occupy  if  the  admitted  facts  had  been  established 
by  a  special  finding  upon  a  full  submission.  The  real  ques- 
tion presented  by  defendant's  motion  to  dii'ect  the  jury  to 
find  for  it  was  whether,  under  the  reply,  it  was  required  to 
prove  its  affirmative  defense  before  plaintiff  was  called  upon 
to  establish  the  matter  pleaded  iu  avoidance  of  that  defense. 
If  the  court  had  sustained  the  motion  and  held  that  the  facts 
constituting  the  affirmative  defense  were  admitted  by  the 
reply,  it  clearly  would  have  been  within  its  discretion,  before 
receiving  the  verdict,  to  have  permitted  plaintiff  to  introduce 
evidence  to  establish  the  matter  in  avoidance.  It  is  common 
practice  in  the  nise  prizes  courts  to  permit  parties  to  intro- 
duce material  evidence  at  any  time  before  verdict,  which  has 
been  omitted  by  mistake  or  inadvertence,  and  this  practice 
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has  always  been  approved  by  this  court.  See  Donaldson  v. 
Miasissipvi  <fe  M.  E,  Co.^  18  Iowa,  280;  Cannon  v.  Iowa 
City,  34  Id.,  203;  Crane  v,  Ellis,  31  Id.,  510;  Euhhell  v. 
Beam,  Id.,  289;  McNicJwls  v.  Wilson,  42  Id.,  385. 

The  order  of  this  court  reversing  the  ruling  of  the  dis- 
trict court  on  the  motion  to  direct  a  verdict  placed  the  case 
in  the  same  position  it  would  have  occupied  if  the  district 
court  had  sustained  the  motion.  The  order  appealed  from 
will  therefore  be 

Affirmed. 


Christy  v.  Whitmore  et  al. 

1.  Township  Trustees:  obmeteriss:  discretion  as  to  use  of 
LAND  for:  HANDAicus.  Although  township  trustees  have  bought 
land  for  a  cemetery,  they  still  have  a  discretion  as  to  its  use,  and  they 
cannot  be  compelled  by  mandamus  to  devote  it  to  that  purpose,  if  for 
any  reason  they  deem  it  unsuitable. 

Appeal  from  Van  JSuren  Circuit  Court. 

Satijbday,  September  26. 

Action  of  mandamus  to  compel  the  defendants,  who  are 
township  trustees,  to  use  certain  real  estate  as  a  public  ceme- 
tery. The  relief  asked  was  refused  and  the  petition  dis- 
missed.    The  plaintiff  appeals. 

Stiles  (&  Beaman  and  Lea,  Wherry  cfe  Walker,  for  appel- 
lant. 

Sloan,  Work  ib  Brown,  for  appellees. 

Seevess,  J. — In  addition  to  the  usual  formal  allegations, 
the  petition  states  that  the  plaintiff  and  one  Johnson  were 
the  owners  of  certain  described  real  estate  situated  in  Bona- 
parte township,  in  Van  Buren  county;  that,  said  township 
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being  in  need  of  additional  grounds  for  public  burial  pur- 
poses, the  plaintiff  and  Johnson  sold  and  conveyed  to  the 
trustees  of  said  township,  and  their  successors  in  oiBce,  the 
described  real  estate,  for  the  purpose  of  a  public  cemetery, 
and  for  no  other  purpose;  that  said  real  estate  was  needed 
and  was  suitable  and  proper  for  such  purpose,  and  adjoined 
the  town  of  Bonaparte,  and  was  valuable  for  building  pur- 
poses, and  was  worth  more  than  the  price  received  therefor, 
and  would  not  have  been  sold  at  the  price  received  except  for 
such  public  purpose,  in  which  the  plaintiff  was  interested  on 
account  of  other  property  interests,  and  in  securing  a  fit  and 
proper  burial  place  for  the  dead;  that  the  plaintiff  is  a  tax- 
payer in  said  township,  and  the  property  was  paid  for  with 
public  money;  that  defendants  have  refused,  although  so 
requested,  to  allow  the  real  estate  so  purchased  to  be  used  for 
the  purpose  aforesaid.  Wherefore  a  peremptory  writ  of  Toan- 
damvs  was  asked  to  compel  the  defendants  to  permit  the  said 
real  estate  to  be  used  for  the  purpose  aforesaid. 

The  defendants  answered  the  petition,  and  admitted  that 
the  trustees  of  said  township  proceeded  to  lay  off  the  real 
estate  into  burial  lots,  for  the  purpose  of  disposing  of  the 
same  as  a  cemetery,  but  that  they  were  enjoined  from  so  using 
it  And  they  further  allege,  for  certain  stated  reasons,  that 
the  ground  is  not  suitable  for  the  said  purpose.  They  deny 
that  plaintiff  has  any  such  interest  in  the  subject-matter  as  to 
entitle  him  to  maintain  the  action,  and  say  that  they  are 
invested  with  discretion  in  the  premises,  which  cannot  be 
controlled.  No  lots  have  been  sold  by  the  defendants  for  burial 
purposes  and  the  real  estate  has  not  been  used  as  a  cemetery, 
and  the  defendants  do  not  propose  to  use  it  for  such  purpose. 

The  statute  provides  that "  the  township  trustees  are  hereby 
empowered  to  condemn  or  purchase,  and  pay  for  out  of  the 
general  fund,  and  enter  upon  and  take,  any  lands  within  the 
territorial  lilnits  of  such  township  for  the  use  of  cemeteries. 
*  *  *  *  They  shall  have  the  power  to  control  any 
Buch  cemeteries,  or  appoint  trustees  for  the  same,  or  sell  it  to 


63  SUPREME  COURT  OF  IOWA, 

Christy  v.  Whltmore  et  aU 

any  private  corportion  for  cemetery  purposes."  Sections  3  and 
4,  Chap.  130,  Acts  Sixteenth.  General  Assembly,  (McClain's 
statutes,  96.) 

It  is  farther  provided  by  the  statute  that  where  a  duty  is 
enjoined  on  a  public  officer,  he  may  be  compelled  to  perform 
such  duty  by  Tnandamus;  but  where  such  officer  or  tribunal 
is  invested  with  a  discretion,  their  discretion  cannot  be  con- 
trolled.    Code,  §  3373. 

It  is  insisted  that  the  land  in  question  must  be  used  for  a 
cemetery,  unless  the  evidence  establishes  that  to  so  use  it 
would  create  a  nuisance.  But  we  do  not  think  this  is  the 
controlling  consideration,  but  that,  of  necessity,  the  defend- 
ants must  be  invest^  with  a  discretion  to  so  use  it  or  not. 
If  they  become  satisfied  that  the  ground  is  unsuitable  or 
inconvenient,  they  cannot  be  compelled  to  allow  it  to  be  so 
used.  Until  the  ground  has  been  actually  so  used,  and 
deceased  persons  have  been  buried  therein,  the  trustees  have 
the  absolute  and  unqualified  right  to  exercise  such  discretion, 
and  refuse  to  allow  it  to  be  used  for  such  purpose.  If  it  was 
a  part  of  the  consideration  for  the  sale  and  purchase  of  the 
land  that  it  sh6uld  be  so  used,  and  the  plaintiff  has  been 
pecuniarily  damaged,  it  may  be  that  he  can  recover  such 
damages,  or  possibly  he  can,  in  a  proper  proceeding,  have 
the  conveyance  set  aside  and  the  title  reinvested  in  the  grant- 
ors. The  trustees  cannot  be  compelled  to  purchase  or  con- 
demn land  for  the  purpose  of  a  cemetery,  and  it  is  equally 
clear  to  our  minds  that,  having  done  so,  they  cannot  be  com- 
pelled to  use  it  for  that  purpose,  if  for  any  reason  they  deem 
it  unsuitable  and  improper  to  do  so.  We  deem  it  proper  to 
say  that  the  injunction  was  dissolved  because  the  trustees 
declared  that  the  land  would  not  be  so  used,  and  also  that  the 
deed  conveying  the  land  to  them  is  silent  as  to  the  purpose 
for  which  it  was  purchased. 

Affirkbd. 
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HeBBICK  V.    MUSGROVE. 


1.  Mortgage:   question  of  wife's  signature:  conflicting  evi- 

DBNCB  considered.    In  an  action  to  foreclose  a  mortga^,  the  wife»  141 

whose  name  was  subscribed  tliereto,  denied  that  she  ever  executed  the  ""^ 

mortgage,  and  there  wa?  other  evidence  tending  in  some  small  degree 
to  corroborate  her.  But  the  notary  public  before  whom  the  mortgage 
purported  to  be  acknowledged  testified  that  he  knew  the  wife,  and  that 
she  did  sign  it  in  his  presence.  In  view  of  the  principle  that  instru- 
ments requiring  acknowledgment  before  an  officer  ought  not  to  be  set 
aside  without  clear  and  satisfactory  evidence,  held  that  the  district  court 
was  warranted  in  finding  that  the  wife  executed  the  mortgage. 

Appeal  from  Poweshiek  District  Court. 

Saturday,  September  26. 

This  is  an  action  to  foreclose  a  mortjpige.  There  was  a 
decree  in  the  district  court  for  the  plaintiff.  Defendant 
appeals. 

Clark  cfe  Cheshire  J  for  appellant. 

SaineSy  Zyman  <6  Uowelly  for  appellee. 

Eothrock,  J. — The  mortgage  in  suit  purports  to  have  been 
signed  and  acknowledged  by  the  defendant  and  M.  C.  Mus- 
grove,  her  husband,  on  the  twelfth  day  of  July,  1881.  The 
acknowledgment  purports  to  have  been  taken  before  one  J.  R. 
Pratt,  a  notary  public,  at  What  Cheer,  Keokuk  county.  The 
defendant,  by  her  answer,  denied  that  she  ever  signed,  exe- 
cuted, acknowledged,  or  delivered  the  mortgage,  and  this  was 
tfie  issue  tried  and  decided  in  the  court  below,  and  now  pre- 
sented for  the  determination  of  this  court.  J.  R.  Pratt,  the 
notary  public  before  whom  the  acknowledgment  purports  to 
have  b^n  taken,  testified  that  the  husband  of  the  defendant 
requested  him  to  go  to  his  (Musgrove's)  office  and  take  the 
acknowledgment  of  his  wife;  that  he  went  there  in  company 
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with  defendant's  husband,  and  that  the  defendant  was  seated  at 
an  office  table,  and  that  she  there  signed  the  mortgage  in  his 
presence;  that  he  knew  her  personally;  that  she  looked  up  so 
that  he  could  see  her  plainly,  and  that  he  could  not  be  mis- 
taken in  her  identity.  The  defendant  testified  positively  that 
she  did  not  sign  the  instrument,  and  she  and  two  or  three  of 
her  father's  family  testified  that  she  was  not  at  What  Cheer 
for  some  days  before,  and  for  quite  a  number  of  days  after, 
the  twelfth  day  of  July,  1881,  the  date  of  the  acknowl- 
edgment; but  that  she  was  at  her  father's  house  near  Mon- 
tezuma. The  defendant's  husband  made  no  defense,  and  he 
was  not  a  witness  in  the  case. 

We  do  not  attach  much  importance  to  the  fact  that  the 
defendant  was  not  at  What  Cheer  on  the  twelfth  day  of  July, 
1881.  The  notary  public  did  not  state  in  his  testimony  that 
the  acknowledgment  was  taken  on  that  day.  He  testified 
that  the  dates  of  the  mortgage  and  acknowledgment  were 
filled  in  before  the  acknowledgment  was  taken,  and  that  all 
he  did  was  to  affix  his  name  and  seal  to  the  acknowledgment; 
so  that  the  pivotal  question  is  not  whether  the  defendant 
signed  and  acknowledged  the  mortgage  on  the  twelfth  day  of 
July,  1881,  but,  did  she  on  any  day,  in  her  husband's  office 
at  What  Cheer,  sign  it  in  the  presence  of  the  notary  public 
whose  seal  and  signature  are  attached  to  the  acknowledgment? 
We  think  the  certificate  of  the  notary  public, and  his  positive, 
testimony,  should  prevail  over  the  denial  of  the  defendant. 
The  mortgage  was  filed  for  record  on  the  thirteenth  day  of 
July,  1881,  and  it  must  have  been  signed  and  acknowledged 
at  some  time  before  that.  Certain  genuine  signatures  of  the 
defendant  were  introduced  in  evidence  upon  the  trial,  and 
they  have  been  submitted  to  us  for  inspection.  As  usual  in 
such  cases,  the  plaintiff  claims  that  a  comparison  of  these 
signatures  with  the  signature  to  the  mortgage  shows  that  all 
were  written  by  the  same  hand,  and  defendant  claims  that 
they  show  just  the  contrary.  We  do  not  attach  much  impor- 
tance to  this  evidence.    All  of  the  genuine  signature^  WQre, 
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made  long  after  the  mortgage  was  executed ;  the  most  of  them 
were  made  nearly  four  years  afterwards.  It  is  impossible  to 
determine  by  comparison  what  changes  occurred  in  the  hand- 
writing of  the  defendant  by  the  lapse  of  time.  Another 
reason  why  we  do  not  attach  much  importance  to  a  compari- 
son is  that  all  of  these  genuine  signatures  but  one  were  made 
after  the  defendant  had  answered  denying  her  signature  to 
the  mortgage. 

It  is  apparent  that  deeds,  mortgages,  and  other  instruments 
requiring  acknowledgment  before  an  officer,  ought  not  be  set 
aside  without  clear  and  satisfactory  evidence.  The  seal  and 
acknowledgment  of  the  officer,  should  in  such  cases  be  given 
proper  consideration.  The  acknowledgment  is  a  provision 
which  the  law  makes  for  the  security  of  titles  and  the  pro- 
tection of  property  owners  from  fraud  and  imposition.  When 
such  an  instrument  is  properly  acknowledged  and  certified, 
it  may  be  read  in  evidence  without  further  proof.  Code,  § 
3659. 

We  think  the  district  court  was  correct  in  holding  that  the 
defendant  executed  the  mortgage  in  suit. 

Affirmed. 


EwiNG,  Jewett  &  Chani>leb  v.  Folsom  et  al. 

Mechanic's  Lien:  filino  op:  EvrosNCB  of  clbrk^s  signature. 
The  claim  for  a  mechanic*s  lien  in  this  case  was  marked  filed,  over  the 
signatare  of  one  who  appeared  from  a  jnrat  attached  and  belonging  to 
the  same  paper  to  be  the  clerk  of  the  district  court.  Held  that  it 
appeared,  at  least  prima  facie,  that  the  person  who  marked  the  paper  as 
filed  was  the  clerk  of  the  district  court. 


:  sub-contractor:  notice  filed  after  thirty  dats:  recov- 
ery LiMiTBD  TO  AMOUNT  DUB.  By  the  agreement  between  the 
owner  and  the  contractor,  a  claim  which  the  former  held  against  the 
latter  was  to  be  allowed  as  a  payment  on  the  last  installment  to  be  paid 
under  the  contract.  The  sub-contractor's  claim  for  a  lien  was  filed  morc^ 
than  thirty  days  after  the  last  item  in  his  account.  Held  that  he  could 
Vol.  LXVII— 5 
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recover  only  what  remained  due  from  the  owner  to  the  contractor,  after 
deducting  the  claim  aforesaid.    Miller's  Code,  §  2134. 

Appeal  from  Polk  Circuit  Court. 

Saturday,  September  26. 

Action  in  chancery  to  enforce  a  mechanic's  lien.  There 
was  a  decree  granting  the  relief  prayed  for  by  plaintiffs. 
Defendants  Hale  and  wife  appeal. 

T.  F.  Stevenson  and  J.  B.  Johnson^  for  appellants. 

Smith  c6  Morris^  for  appellees. 

Beoe,  Ch.  J. — I.  The  defendant  Folsom,  who  is  a  bnilder, 
entered  into  a  contract  with  defendant  Hale  to  erect  a  dwell- 
ing-house upon  land  owned  by  Hale's  wife,  who  is  also  made 
defendant.  Folsom  obtained  of  plaintiffs  lumber  used  in  the 
building,  and,  about  ninety  days  after  the  date  of  the  last 
item  of  the  account  therefor,  plaintiffs  filed  their  claim  for  a 
lien  in  the  office  of  the  clerk  of  the  district  court. 

II.  Appellants  first  insist  that  the  evidence  fails  to  show 
that  the  claim  for  the  lien  was  filed  in  the  office  of  the  clerk 

of  the  district  court.     The  claim  itself  is  in  evi- 

1.  VBOHAK-  ,         ,  .  ^    ,         ,     , 

ic'Biien:         dcnce,  and  shows  by  the  siffnature*  of  the  clerk 

Allng  of:  eTl-  '  '^  o 

ciCT^s^ajgna-  ^^'^^  ^*  ^*®  ^^^'  ^^^  defendants  claim  that  there 
^*"^  is  no  evidence  showing  that  the  person  signing 

the  certificate  of  filing  was  the  clerk  of  the  district  court 
The  jurat  to  the  affidavit  made  to  the  claim  shows  that  the 
person  making  the  certificate  was  the  clerk  of  the  district 
court  The  official  character  of  this  person  is  not  questioned 
in- the  pleadings  or  proof.  Nor  was  any  objection  on  this 
ground  made  in  the  court  below.  The  certificate  indorsed 
upon  the  claim  shows,  at  least  primxt  facie^  that  the  person 
making  it  was  the  clerk  of  the  district  court. 

III.  It  is  also  insisted  that  the  claim  filed  by  plaintiffs 
does  not  show  thai;  plaintiffs  are  entitled  to  a  lien.     We  think 
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differently.  It  shows  a  contract  between  Hale  and  Folsom 
for  building  the  house,  the  purchase  by  him  of  the  lumber  to 
be  used  in  building  the  house,  and  that  it  was  furnished  by 
plaintiffs.  We  think  it  sufficiently  shows  the  use  of  the 
lumber  in  building  the  house.  Other  objections  to  the  claim 
for  a  lien  are  equally  groundless,  and  require  no  attention. 

IV.  The  preponderance  of  the  evidence  shows  that,  at  the 
time  the  building  contract  was  entered  into,  Folsom  agreed 

to  regard  as  payment  upon  the  last  installment  to 

coutractor :     be  received  by  him  for  the  work  an  account  for 

notice  filed  •' 

da^:re*cov.  professional  services  rendered  to  him  by  Hale, 
amount"^^  ^  ^^^^  18  a  physician.  The  statute  provides  that  a 
*^"®'  sub-contractor  who  files  his  claim  for  a  lien  after 

the  expiration  of  thirty  days  from  the  day  the  last  of  the 
materials  were  furnished  may  enforce  his  lien  for  the  balance 
due  from  the  owner  of  the  property  to  the  contractor.  Mil- 
ler's Code,  §  2134. 

The  parties  to  the  building  contract  having  agreed  that  the 
account  for  medical  services  should  be  credited  upon  the  last 
installment  due  Folsom,  it  was  payment  thereon  j>ro  tanto. 
Surely,  parties  to  a  contract  may  agree  at  any  time  what  shall 
be  regarded  as  payment  thereon,  and  such  agreement  is  not 
to  be  regarded  as  varying  the  original  contract.  A  contract 
may  provide  for  payment  in  money  or  property.  If  the  par- 
ties agree  at  any  time  that  payments  may  be  made  differently, 
this  is  not  a  variance  of  the  contract;  it  is  simply  an  agree- 
ment for  making  and  accepting  payment;  it  is  an  accord  as 
to  the  performance  of  the  contract.  As  the  parties  had  set- 
tled by  agreement  that  the  account  for  medical  services 
should  be  deducted  from  the  last  installment  to  be  paid  Fol- 
som, the  sum  due  him  was  the  amount  remaining  after 
deducting  the  account  from  the  sum  remaining  unpaid  under 
the  contract.  The  plaintiffs  are  entitled  to  a  lien  for  no 
greater  sum.  The  evidence  shows- that  there  is  due  Folsom 
from  Hale  $115  after  deducting  the  account  for  medical  ser- 
vices.   This  is  established  by  the  testimony  of  both  Hale  and 
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Folsom.     The  lien  of  plaintiflfe  for  that  sam  oaght  to  be 
established. 

There  is  a  qaestion  made  by  appellants  as  to  the  correct- 
ness of  the  decree  of  the  circuit  court  in  providing  for  the 
payment  of  the  costs  out  of  the  proceeds  of  the  property 
realized  from  the  sale  under  the  decree.  The  appellants, 
having  in  their  answer  oflTered  to  pay  the  amount  found  duo 
from  them  in  this  opinion,  ought  not  to  pay  any  costs  in  this 
action.  The  question  as  to  the  correctness  of  the  provision 
of  the  decree  as  to  the  costs  need  not,  therefore,  be  consid- 
ered. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  will  be  remanded  to  the  circuit  court  for  a  decree  in 
harmony  with  this  opinion;  or,  at  the  option  of  either  appel- 
lants or  appellees,  such  a  decree  may  be  rendered  in  this 
court 

Sevebsed. 


Allison  t.  Graham  et  al. 

1.  Attachment  of  Beal  Estate:  priob  parol  agree vekt  to  sell: 
ATTACHMENT  TAKES  PRECEDENCE.  One  of  the  distributees  of  an 
estate  was  also  a  debtor  thereto,  and  he  agreed  in  parol  with  the  admin- 
istrator that  the  latter  should  sell  his  interest  in  the  real  estate  and 
apply  the  proceeds  on  the  debt.  But,  before  any  conveyance  of  the 
realty  was  made  under  the  agreement,  the  real  estate  was  attached  as 
the  property  of  the  distributee.  Held  that  the  administrator  had  no 
such  lien  or  interest  as  woul4  defeat  the  attachment. 

Satubday,  September  26. 

Appeal  from,  Madiaon   Circuit   Court. 

The  plaintiff  commenced  an  action  against  the  defendant 
Graham,  and  caused  an  attachment  to  issue,  which  was  levied 
on  certain  property  belonging  to  Graham.     J.  S.  McCanghan 
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intervened  in  the  action,  and  claimed  that  he  was  the  owner 
of,  or  entitled  to,  the  attached  property.  The  court  held  that 
the  facts  stated  in  the  petition  of  intervention  did  not  entitle 
the  intervenor  to  the  relief  asked,  and  he  appeals. 

J.  S.  McCaugha/iy  for  appellant. 

J.  P.  Steelj  for  appellee. 

Seevebs,  J. — The  intervenor  is  administrator  of  the  estate 
of  Wm.  M.  Graham,  who  died  prior  to  February,  1882.  The 
said  Graham,  at  his  death,  was  the  owner  of  certain  real 
estate.  The  defendant  is  one  of  his  heirs  at  law,  and  is  the 
owner  of  an  undivided  interest  in  the  real  estate.  On 
the  fourteenth  day  of  March,  1883,  the  plaintiff  caused  such 
interest  to  be  attached.  The  petition  of  intervention  states 
that  the  defendant  Graham  was  justly  indebted  to  the  estate, 
and  that  in  March,  1882,  the  intervenor,  as  administrator  of 
said  estate,  entered  into  a  parol  agreement  with  the  defend- 
ant,  whereby  it  was  agreed  that  any  and  all  sums  due  or  to 
become  due  to  the  defendant,  as  distributee  of  the  estate, 
should  be  applied  on  such  indebtedness,  and*  it  was  further 
agreed  that  the  entire  interest  of  the  defendant  in  the  estate 
should  be  turned  over  to  the  intervenor  to  be  applied  as  afore- 
said. It  was  further  agreed  that  the  intervenor  should  sell 
such  interest  in  the  real  estate,  and  that  the  defendant  should 
execute  conveyances  to  the  purchaser.  That,  acting  under 
said  agreement,  the  intervenor  sold  said  interest  of  the 
defendant  in  the  real  estate,  and  that  the  defendant  conveyed 
the  same  to  the  purchaser  on  the  twenty-third  day  of  March, 
1883.  Wherefore  the  intervenor  asked  that  his  interest  in, 
claim  to  and  lien  upon  the  attached  property  be  declared  to 
be  superior  to  the  lien  of  the  attachment.  A  demurrer  to  the 
petition  of  intervention  was  sustained. 

The  intervenor  does  not  claim  to  have  purchased  the 
attached  property,  and,  if  he  did,  it  is  doubtful,  to  say  the 
least,  whether  an  administrator,  without  leave  of  the  probate 
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court,  can  take  real  estate  in  payment  of  the  indebtedness  to 
the  estate.  What  the  intervener  does  claim  is  that,  nnder 
and  by  virtue  of  the  parol  agreement,  he  obtained  a  valid  and 
subsisting  interest  in  or  lien  on  the  defendant's  interest  in 
the  real  estate.  But  we  are  of  the  opinion  that  he  obtained 
neither.  At  most,  the  intervener  became  the  agent  of  the 
defendant  to  sell  the  latter's  interest  in  the  real  estate,  and 
apply  the  proceeds  in  a  certain  manner.  The  defendant 
could  revoke  such  agency  at  any  time  prior  to  the  convey- 
ance which  it  was  agreed  should  be  made  to  the  purchaser. 
Xhe  title  to  the  real  estate  remained  in  the  defendant,  and, 
when  the  attachment  was  levied,  a  valid  lien  thereon  was 
created.  It  is  true  that  it  is  stated  that  such  interest  was 
**  turned  over"  to  the  intervener.  Ko  lien  was  thereby  cre- 
ated, but  a  mere  agency  to  sell  is  all  that  <5an  be  legally 
implied.  The  agency  related  to  an  interest  in  real  estate, 
possession  was  not  taken,  no  part  of  the  consideration  was 
paid,  and  we  are  clearly  of  the  opinion  that  the  intervener 
did  not  obtain  any  lien  on  or  interest  in  the  real  estate  prior 
to  the  levy  of  the  attachment 

Affirmed. 


Pease  et  al.  v.  Thompson. 

Contract  for  Work :  substitute  of  em  plots  bound  by.  Where 
M.  contracted  to  paint  a  honse  for  a  certain  sum,  and  commenced  the 
work,  but  abandoned  it  to  P.,  who  finished  it,  P.  was  bound  by  the  terms 
of  the  original  contract. 

Mechanic's  Lien:  foreclosure:  identification  of  property. 
Where  the  petition  described  the  land  on  which  the  house  on  which  the 
work  was  done  was  situated,  and  the  answer  admitted  that  defendant 
was  the  owner  of  the  building  on  the  land  described  in  the  petition,  and 
the  claim  for  a  lien  was  offered  and  received  in  evidence,  and  the  evi- 
dence all  the  way  through  showed  that  the  work  was  done  on  defend- 
ant's house,  held  that  it  was  error  to  refuse  to  establish  a  mechanic's 
lien,  on  the  ground  that  there  was  no  evidence  that  the  labor  was  per- 
formed on  the  house  and  premises  described  in  the  petition,  and  on 
which  plaintiffs  claimed  a  lien. 
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Appeal  from  Jasper  Circuit  Court. 

Saturday,  Septembeb  26. 

This  is  an  action  in  eqnity  by  which  the  plaintiff  Pease 
seeks  to  establish  a  mechanic's  lien  upon  the  dwelling-honse 
of  the  defendant  for  furnishing  paint  and  painting  the  same. 
Pending  the  action,  Pease  assigned  certain  parts  of  the  claim 
to  the  other  plaintiffs,  and  the  court  rendered  three  separate 
judgments  for  the  plaintiffs,  but  refused  to  establish  the  claim 
as  a  lien  upon  the  building.     Both  parties  appeal. 

D.  JSyan  and  Cragan  Bros.,  for  plaintiffs. 

Winslow  (&  VarnuiTiy  for  defendant, 

Rothrock,  J. — There  is  a  conflict  in  the  evidence  as  to  the 
amount  that  was  to  be  paid  for  painting  the  house.  Tlie 
1.  CONTRACT  plaintiff  Pease  claims  that  the  painting  was  to  be 
substitute  of  done  and  measured  and  paid  for  by  the  yard  at 
bound  by.  the  usual  price.  The  defendant  claims  that  the 
materials  were  to  be  furnished  and  the  whole  work  done  for 
$125.  The  contract  was  made  between  one  Maul  and  the 
defendant.  It  appears  that  Maul  was  a  painter  in  the  employ 
of  Pease,  and  Pease  authorized  him  to  make  contracts  for 
painting.  Maul  went  to  the  defendant's  house  and  made  the 
contract  without  stating  that  he  was  acting  for  Pease.  Maul 
commenced  the  work,  and  before  it  was  completed,  for  some 
reason  not  disclosed  in  the  evidence,  abandoned  the  work  and 
left  that  neighborhood.  As  some  of  the  witnesses  express  it, 
he  "  ran  away."  Pease  took  up  the  work,  and  claims  that  he 
completed  it. 

We  think  that  there  is  a  fair  preponderance  of  the  evi- 
dence to  the  effect  that  Maul  contracted  to  furnish  the  mate- 
rials and  do  the  work  for  $125.  Pease  was  bound  by  this 
contract.  It  is  conceded  that  the  plaintiff  has  been  paid  $25. 
This  leaves  the  sum  of  $100  and  interest  due  to  the  plaintiffs^ 
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provided  the  work  was  completed.  The  defendant  complains 
that  a  large  part  of  the  painting  was  not  done.  Maul  testi- 
fies that  all  the  work  was  done  that  he  contracted  to  do,  and, 
fin  view  of  the  acts  of  the  defendant,  and  certain  letters  writ- 
ten by  him  on  the  subject,  we  incline  to  think  that  Pease  fin- 
ished the  work  that  the  contract  called  for.  The  judgment 
should  be  for  $100,  with  interest  at  six  per  cent  per  annum 
from  August  1,  1883.  And,  as  this  amount  is  less  than  the 
aggregate  of  the  assignments  of  the  claim  from  Pease  to  the 
other  plaintiffs,  judgment  will  be  rendered  in  their  favor  in 
proportion  to  their  respective  claims. 

II.     The  court  refused  to  establish  a  mechanic's  lien,  as 

prayed,  because  there  was  no  evidence  that  the  labor  was  per- 

2.  MECHAN-      formed  on  the  house  and  premises  described  in 

foreclosure:     the  petition,  and  on  which  plaintiff  claims  a  lien. 

Identification    ,.        i  .  i  .    i      i  i        ;ni 

of  property.  In  this  wc  think  the  court  erred.  The  petition 
describes  the  land  upon  which  the  house  is  situated,  and  the 
defendant  admits,  in  his  answer,  that  he  is  the  owner  of  the 
building  "  on  the  land  described  in  plaintiffs'  petition,"  and 
the  claim  for  a  lien  was  offered  and  received  in  evidence. 
The  evidence  all  the  way  throught  the  trial  shows  that  the 
painting  was  done  on  the  defendant's  dwelling-house.  This 
evidence,  when  considered  in  connection  with  the  pleadings, 
was  sufticient  to  identify  the  building  upon  which  the  work 
was  done.  There  should  have  been  a  decree  establishing  the 
claim  as  a  lien.  This  disposition  of  the  case  leads  to  a 
reversal  upon  plaintiffs'  appeal,  and  to  a  modification  of  the 
judgment  on  defendant's  appeal,  and,  as  both  parties  are 
crowned  with  partial  success  by  their  appeals,  each  will  be 
required  to  pay  one-half  the  costs  in  this  court. 

Bevsssed. 
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Wise  y.  Chaneyt  Circuit  Judge. 
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W18B  V.  Chaney,  Ciecttit  Judge.  |  ot     78 

137      151 

1.  Estates  of  Deoedents :  contempt  of  order  to  pay  assets  to 
administrator:  facts  insufficient  to  purge:  code,  §  §  2379. 
2380.  Plaintiff  was  ordered  by  the  defeudant,  as  judge  of  the  circoit 
court,  under  §  g  2379  and  2330  of  the  Code,  to  pay  the  administrator 
certain  moneys  which  bad  come  into  his  hands  belonging  to  the  estate. 
Plaintiff  refused  to  pay  the  money,  on  the  ground  that  he  had  received 
it  as  a  mere  clerk  of  a  prior  administrator,  and  had  paid  it  out  (without 
authority  it  would  seem)  to  the  widow  for  the  support  of  her  family, 
and  in  discharge  of  claims  against  the  estate,  and  that  he  had  in  his 
possession  no  money,  either  of  his  own  or  belonging  to  the  estate. 
Held  that  this  showing  did  not  purge  him  of  the  contempt  in  disobeying 
the  order,  and  that  he  was  lawfully  committed  to  jail  until  he  should 
comply  therewith. 

Saturday,  September  26. 

This  is  a  proceeding  by  certiorari  originally  brought  in 
tills  court. 

John  A.  Patterson^  for  plaintiff. 

No  appearance  for  defendant. 

Beck,  Ch.  J. — I.  The  circuit  court  of  which  defendant 
is  judge,  sitting  as  a  court  of  probate  in  a  proceeding  touch- 
ing the  settlement  of  an  estate,  upon  the  application  of  the 
administrator,  made  an  order  requiring  plaintiff  to  pay  to 
the  administrator  certain  money  of  the  estate,  which  the 
court  found  had  come  into  the  hands  of  plaintiff,  and  which  he 
failed  to  pay  over.  The  plaintiff  made  a  showing  to  purge 
himself  of  contempt  in  failing  to  obey  the  order,  to  the  effect 
that  he  had  received  the  money  as  a  mere  clerk  of  a  prior 
administrator  who  had  been  removed,  and  that  he  had  dis- 
bursed the  money  in  payment  to  the  widow  of  the  deceased, 
for  the  support  of  her  family,  and  in  the  discharge  of  claims 
against  the  estate.     He  also  showed  that  he  had  no  money, 
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either  of  his  own  or  of  the  estate,  in  his  possession.  The 
circuit  court,  holding  that  plaintiff  had  failed  to  purge  him- 
self of  contempt,  ordered  him  to  be  imprisoned  until  he 
should  pay  the  money  in  obedience  to  the  order. 

II.  The  proceedings  resulting  in  the  order  of  the  court 
requiring  plaintiff  to  pay  the  money  found  to  be  in  his  hands 
are  authorized  by  Code,  §  §  2379,  23S0.  We  cannot  in  this 
case  inquire  whether  the  evidence  before  the  circuit  court 
justified  the  order,  and  thus  review,  as  upon  an  appeal,  that 
decision.  The  contempt  for  which  the  plaintiff  stands  com- 
mitted consists  in  disobedience  of  this  order  without  suffi- 
cient justification  or  excuse  therefor.  W"e  are  required  to 
determine  whether  there  was  such  a  disobedience  without 
excuse,  for  the  circuit  court  would  not  have  jurisdiction  to 
punish  for  the  contempt  unless  it  in  fact  existed.  Tlie  state- 
ment of  plaintiff,  made  to  purge  himself  of  contempt,  shows 
the  receipt  of  the  money  of  the  estate.  But  it  fails  to  show  law- 
ful excuse  for  not  paying  it  over  upon  the  order  of  the  court. 
Plaintiff  had  no  right  to  disburse  the  money  as  shown  by 
him.  This  could  have  been  lawfully  done  only  by  the  admin- 
istrator under  authority  and  approval  of  the  court.  His 
other  excuse,  that  he  had  no  money  of  his  own  in  his  posses- 
sion will  not  do.  It  would  be  a  convenient  way,  if  this 
excuse  should  be  regarded  as  sufficient,  for  one  required  to 
surrender  money  or  property  of  an  estate,  to  divest  himself 
thereof,  and  thus  defeat  the  order  of  the  court  and  justice. 

We  reach  the  conclusion  that  plaintiff  was  lawfully  com- 
mitted for  the  contempt,  and  that  the  writ  of  certiorari  must 
be  Dismissed. 
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1.  Bailroads:  bmplotb  in  coa^l-house:  injury  by  negligence  of      '^    ^ 
co-employe:  company  not  liable.    One  employed  in  a  railroad  coal-     If  Jos  lo?' 
house,  and  injured  by  the  neglijjence  of  a  co-employe  while  loading     i  67    751 
coal  upon  a  car,  oannot  recover  of  the  company,  because  the  injury  in     '^^^  wsl 
such  case  is  not  in  any  manner  connected  with  the  use  and  operation  of 
the  railroad.    Foleg  v.  Chicago,  R.  I,  dt  P,  R'y  Co.,  64  Iowa,  644,  and 
Malone  v.  Burlington,  C.  R.  d^  N,  R'y  Co.,  61  Id.,  326,  and  65  Id.,  417, 
followed. 

Appeal  from  O'Brien  District  Court. 

Saturday,  September  26. 

Action  to  recover  for  a  personal  injury.  There  was  a  trial 
to  a  jury,  and  verdict  and  judgment  were  rendered 'for  the 
plaintiff.     The  defendant  appeals. 

J.  H.  cfe  C.  M.  Swauj  for  appellant. 

Alfred  Morton^  for  appellee. 

Adams,  J. — At  the  conclusion  of  the  plaintiff's  evidence, 
the  defendant  moved  for  an  instruction  to  render  a  verdict  in 
its  favor.  The  court  refused  to  so  instruct,  and  the  defend- 
ant assigns  the  refusal  as  error. 

The  undisputed  evidence  shows  that  the  plaintiff  was  em- 
ployed  in  a  coal-house  of  the  defendant.  While  so  employed 
hoisting  coal  f,)r  the  purpose  of  filling  a  car,  a  co-employe  so 
negligently  managed  a  crane  which  they  were  using  in  the 
work  that  it  struck  the  plaintiff 's  arm  and  broke  it.  The  danger 
arising  from  the  use  of  the  crane  does  not  appear  to  have 
been  greater  or  less  by  the  fact  that  it  was  used  in  loading  a 
railroad  car,  nor  does  it  appear  that  the  plaintiff  while 
engaged  in  his  duties  was  exposed  to  any  danger  from  the 
operation  of  the  road.     The  case  comes  within  Malone  v. 


67      78 
80     30 


76  SUPREME  COITKT  OF  IOWA, 

Lane  y.  Lane. 

Burlington,  C.  R.  <&  N.  Ry  Co,,  61  Iowa,  326  and  65  Id., 
417,  and  Foley  v.  Chicago,  R.  I.  <&  P,  Ry  Co.,  64  Id.,  644. 
In  our  opinion  the  evidence  showed  no  liability,  and  the 
defendant's  motion  to  instruct  should  have  been  sustained. 

Eeyebsed. 


Lane  v.  Lane. 


1.  Divoroe:  desertion:  evidence.  Upon  consideration  of  the  evidence 
in  this  case,  held  that  a  divorce  should  have  been  granted  on  the  ground 
of  desertion. 

Appeal  from  Appanoose  District  Court. 

Satueday,  September  26. 

Action  for  divorce,  on  the  ground  of  cruelty,  neglect,  etc. 
The  defendant  denied  the  allegations  of  the  petition,  and  in 
a  cross-bill  asked  for  a  divorce.  The  divorce  was  denied  upon 
both  petitions  by  the  district  court,  and  both  were  dismissed. 
Plaintiff  appeals. 

Tannehill  cfe  Fee,  for  appellant. 

No  appearance  for  appellee. 

Beok,  Oh.  J. — The  plaintiff  has  not  appealed,  and  the  ctise 
therefore  cannot  be  reviewed  as  it  is  presented  by  her  peti- 
tion  and  evidence.  The  defendant  asks  for  the  divorce  in  his 
cross-bill  on  the  ground  of  desertion  by  the  plaintiff.  We 
think  the  desertion  is  established.  The  parties  were  married 
in  1880,  and  lived  together  but  a  few  months,  when  plaintiff 
left  her  husband,  and  did  not  again  return.  The  defendant 
is  above  seventy  years  of  age,  and  the  plaintiff  is  more  than 
sixty.  It  appears  that  there  is  no  affection  between  them, 
and  each  is  desirous  of  separating  from  the  other.     The  law 
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affords  them  an  avenue  of  escape  from  the  marriage  relations 
through  the  desertion  of  the  wife,  which  is  satisfactorily 
established.  The  decision  of  the  district  court  is  reversed, 
and  the  cause  will  be  remanded  for  a  decree  in  harmony  with 
this  opinion.  ^ 

Seversed. 


The  State  v.  Wallace  et  al. 

1.  Fraudulent  Transfer  of  Notes:  husband  and  wtpb:  facts  not 
B8TABLI8HINO.  The  ovidenoe  in  this  case  considered  and  Md  insaffi- 
cient  to  show  that  a  gift  of  certain  notes  by  a  hnsband  to  his  wife  was 
in  fraud  of  creditors. 

Appeal  from  Buchanan  DiairiGt  Court. 

Saturday,  Septembeb  26. 

In  1872  judgment  for  a  fine  and  costs  was  rendered  against 
the  defendant  Alex.  McK.  Wallace  in  the  district  court  of 
Buchanan  county.  This  action  is  brought  to  subject  to  the 
payment  of  the  judgment  certain  land  conveyed  in  1870  to 
Wallace's  wife,  the  defendant  Annie  E.  Wallace.  There  was 
a  decree  for  the  plaintiff.     The  defendants  appeal 

John  J.  Ney^  for  appellant. 

E.  E.  HaBneVy  for  appellee. 

Adams,  J. — In  1870  the  defendant  A.  McK.  Wallace, 
holding  certain  promissory  notes  against  his  brother,  William 
Wallace,  to  the  amount  of  $800,  gave  the  notes  to  his  wife, 
the  defendant  Annie  E.  Wallace,  and  she  surrendered  the 
notes  to  William  in  consideration  of  the  conveyance  to  her 
by  him  of  the  land  in  question.  At  that  time  A.  McK.  Wal- 
lace had  been  in  business  as  a  partner  with  one  Locke,  under 
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the  firm  name  of  Locke  &  Wallace.  The  firm  had  become 
somewhat  indebted  for  goods  purchased,  and  a  judgment  for 
about  $1,600  had  been  rendered  against  them. 

The  plaintiff  contends  that  Annie  E.  Wallace  received  the 
notes  against  William  Wallace  as  a  gift  from  her  husband, 
and  at  a  time  when  he  was  insolvent,  or  contemplated 
insolvency;  that  she  accordingly  received  the  notes  in  fraud  of 
her  husband's  creditors,  and  now  holds  the  land,  which  was 
conveyed  to  her  by  William  Wallace  in  consideration  of  her 
surrender  of  the  notes,  in  trust  for  her  husband's  creditors, 
including  the  plaintiff.  It  is  not  contended  that  the  transfer 
was  made  with  an  intention  to  defraud  the  plaintiff.  It  is 
impossible  that  there  could  have  been  such  intention.  The 
plaintiff  was  not  then  a  creditor.  Not  only  had  its  judg- 
ment for  the  fine  not  then  been  rendered,  but  the  crime  had 
not  then  been  committed.  The  plaintiff 's  reliance  is  based 
upon  the  alleged  fact  that  the  transfer  was  made  to  defraud 
others  who  were  at  that  time  creditors. 

Whether,  if  actual  fraud  in  the  transfer  were  proven,  the 
plaintiff  would  be  entitled  to  the  relief  claimed,  we  need 
not  determine,  because,  in  our  opinion,  it  is  not  proven.  The 
evidence  upon  the  point  is  confused,  meager  and  unsatis- 
factory. A.  McK.  Wallace  seems  to  have  owed  very  little, 
if  any,  unsecured  indebtedness,  except  as  a  member  of  the 
firm  of  Locke  &  Wallace,  and  he  testifies  that  that  firm  was 
solvent  during  the  time  that  he  was  a  member  of  it,  and  liis 
testimony  in  this  respect  does  not  appear  to  be  overcome. 

The  plaintiff  relies  mainly,  as  we  understand,  upon  certain 
prior  acts  of  A.  McK.  Wallace  having  the  appearance  of  an 
attempt  to  conceal  property.  But  these  acts  were  done 
before  the  Locke  &  Wallace  indebtedness  was  incurred;  and 
without  more  evidence  as  to  his  financial  condition  then  and 
afterwards  we  cannot  say  that  they  were  fraudulent,  still  less 
that  the  transfer  of  the  notes  was  fraudulent.  In  our  opin- 
ion, tiie  judgment  of  the  district  court  most  be 

Sevebsed. 
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Thompson  v.  Bknbpb  et  al. 

1.  lojnnotion:  power  of  judob  to  grant  in  vacation:  what  is 
VACATION.  A  judge  has  authority  to  grant  an  ix^' unction  in  vacation; 
(Code,  8  8389-3394;)  and  the  word  vacation  as  here  used  means  when 
the  court  is  not  actually  in  session,  and  is  not  to  be  restricted  to  the 
the  time  between  terms. 

Appeal  from  Jctsper  CircxiJU  Cov/rt. 
Tuesday,  October  6. 
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An  injunction  was  issued  in  this  case,  which  the  defendant 
moved  to  dissolve.  The  motion  was  overruled,  and  the 
defendants  appeal. 

Winslow  cfe  Varnum^  for  appellants. 
Alanaon  Clark^  for  appellee. 

Seevers,  J. — The  circuit  court  was  in  session  from  Decem- 
ber  1  until  December  11,  1S84,  except  during  the  interven- 
ing Sunday.  The  injunction  was  granted  by  the  judge  of 
said  court  on  the  fourth  day  of  December,  and  such  allow- 
ance  indorsed  on  the  petition.  The  injunction  was  after- 
wards issued  by  the  clerk. 

Counsel  for  the  defendants  contend  that  a  judge  has  no 
power  to  grant  an  injunction  during  the  time  the  court  is  in 
session,  and  therefore  the  motion  to  dissolve  should  have  been 
sustained.  The  record  fails  to  show  that  the  allowance  was 
made  while  the  court  was  actually  in  session.  We  must  there- 
fore assume,  as  error  cannot  be  presumed,  that  the  order  was 
made  by  the  judge  at  the  time  when  the  court  waft  not  in 
fact  in  session.  That  it  was  constructively  in  session  will  be 
conceded. 

The  statute  provides  that  a  temporary  injunction  may  bo 
granted  by  a  court  or  judge  thereof  in  which  the  action  is  pend- 
ing.  If  the  order  is  made  by  the  court,  the  clerk  shall  make  an 
entry  thereof  in  the  court  record,  and  issue  the  order  accord- 
ingly. If  made  in  vacation,  the  judge  must  indorse  the 
order  on  the  petition.  Code,  §  §  3389-3394.  As  the  rights 
of  the  defendants  are  precisely  the  same  whether  the  allow- 
ance  is  made  by  the  court  or  judge,  it  is  difficult  to  see 
how  they  were  in  any  respect  prejudiced,  if  the  allowance 
was  made  during  the  terra  time,  or  while  the  court  was 
actually  in  session.  But  if  the  order  cannot  be  made  by  the 
judge  during  the  session  of  the  court  for  want  of  power, 
it  is  possible  that  prejudice  should  be  presumed,  as  counsel 
contend,  and  that  there  are  but  two  periods  of  time.     One 
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is  term  time  and  the  other  vacation,  and  the  latter  begins 
when  the  former  ends.  There  cannot  be,  we  think,  a  fixed 
and  definite  meaning  given  to  the  word  "  vacation."  That  it 
oiHlinarily  means  the  time  between  terms  is  undonbtedly 
true.  See  Bouv.  Law  Diet.  But  whether  tliis  meaning  should 
be  given  to  the  word  in  any  particular  instance  depends  upon 
the  subject-matter,  and  the  necessity  which  exists  that  some 
other  meaning  should  be  adopted.  "When  the  subject-matter 
is  considered,  as  well  as  the  usual  purposes  for  which  an  injunc- 
tion is  sought  as  a  protection  against  wrong  or  the  invasion 
of  legal  rights,  we  think  the  word  "  vacation,"  as  used  in  the 
statute,  should  be  construed  to  mean  such  time  as  the  court 
is  not  actually  in  session. 

Affirmed. 


Reeves  v.  Chambers  et  al. 

1.  Principal  and  Surety:  action  against:  right  to  plbad  claisc 
OF  PRINCIPAL  ALONE  AS  COUNTER-CLAIM.  A  Surety  may  be  'set  op 
any  defense  that  would  be  available  to  hU  princip;^!,  and  so  the 
principal  and  surety,  when  sued  on  their  obligation,  may  set  up  as  a 
counter-claim  any  demand  which  the  principal,  if  sued  alone,  mifrht 
plead  as  a  counter-claim.  Section  26r>9  of  the  Code  does  not  apply  to 
such  a  case. 

Appeal  from,  Guthrie  Circuit  Court. 

Tuesday,  October  6. 

This  is  an  action  npon  an  injunction  bond.  It  appears 
that  the  defendant  R.  P.  Chambers  brought  an  action  a^inst 
the  plaintiff  to  enjoin  him  from  entering  npon  certain  land 
belonging  to  Chambers,  or  from  operating  and  opening  a  coal 
mine  thereon.  A  temporary  injunction  was  issued,  and  a  bond 
given,  which  the  defendant  Job  Chambers  signed  as  surety. 
The  injunction  was  dissolved,  pending  the  action,  and  the 
Vol.  LXVII— 6 
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action  was  afterwards  tried,  and  there  was  a  judgment  ren- 
dered for  the  defendant  therein.  This  action  was  brought 
upon  the  injunction  bond.  The  defendants  set  up  a  counter- 
claim, in  which  it  was  alleged  that  the  plaintiff  herein  was 
indebted  to  R.  P.  Chambers  in  the  sum  of  $240,  for  failure 
to  pay  royalty  on  coal  mined,  and  for  failure  to  work  the 
mine,  and  for  destroying  and  removing  the  curb  of  the  shaft 
of  said  mine,  and  for  other  injuries  thereto.  The  plaintiff 
moved  to  strike  out  the  counter-claim,  upon  the  grounds  that 
the  same  did  not  "  arise  out  of  the  contract  or  transaction 
set  forth  in  the  petition,  nor  is  it  connected  with  the  subject 
of  the  action;  that  it  is  not  a  cause  of  action  existing  in 
favor  of  all  the  defendants  against  the  plaintiff."  The  motion 
was  sustained,  and  defendants  appeal. 

C.  Haden  and  Cliarles  S.  Fogg^  for  appellants. 

TT.  77".  Stiles  and  Lyrrvan  Porter^  for  appellee. 

RoTHROOK,  J. — I.  The  record  shows  that  R.  P.  Cham- 
bers "was  the  principal  and  Job  Chambers  was  surety  in  the 
bond  in  suit,  and  they  were  so  considered  by  the  ccjrt  in 
ruling  on  the  motion.  The  indebedtness  set  up  in  the  counter- 
claim was  a  personal  claim  of  R.  P.  Chambers  against  the 
plaintiff.  It  was  such  a  claim  as  would  have  been  the  ground 
of  an  original  action  in  his  favor  against  the  plaintiff.  He 
could  not  in  such  action  join  Job  Chambers  as  a  plaintiff 
therein.  The  question  to  be  determined  is,  can  he  and  Job 
Chambers  set  up  the  counter-claim  as  a  ground  for  the  defeat 
of  a  recovery  by  plaintiff  upon  the  injunction  bond?  It  is 
claimed  that  such  counter-claim  cannot  be  pleaded  because  it 
is  not  a  ca-Hse  of  action  arising  out  of  the  contract  or  trans-, 
action  set  forth  in  the  petition,  nor  connected  with  the  sub- 
ject of  tlie  action;  neither  is  it  new  matter  constituting  a 
cause  of  action  in  favor  of  all  of  the  defendants  against 
all  of  the  plaintiffs,  as  required  by  section  2659  of  the  Code. 
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We  do  not  think  that  the  counter-claim  arose  out  of  the  bond 
in  suit,  and  it  does  not  appear  from  the  record  that  it  was 
connected  with  it;  and  it  must  be  conceded  that  the, counter- 
claim is  not  a  cause  of  action  in  favor  of  both  the  defendants 
and  against  the  plaintiff.  But  Job  Chambers  is  not  primarily 
liable  upon  this  bond.  .  lie  is  a  surety,  and  it  is  his  right  to 
demand  |fiat  the  property  of  his  principal  shall  be  exhausted 
before  resorting  to  his  property  to  collect  any  judgment  which 
may  be  recovered  upon  it.  It  is  a  fundamental  rule  that  a 
surety  may  set  up  any  defense  which  would  be  available  to  his 
principal.  If  sued  alone,  he  may,  with  the  consent  of  his 
principal,  avail  himself  by  way  of  counter-claim  of  a  debt 
due  from  the  plaintiff  to  his  principal.  Code,  §  2661. 
While  it  is  true,  in  the  case  at  bar,  that  the  surety  has  no 
personal  claim  against  the  plaintiff,  yet  the  policy  of  our  laws 
is  to  avoid  circuity  of  actions.  If  the  counter-claim  cannot 
be  pleaded  in  this  action,  and  if  it  is  a  valid  and  meritorious 
claim,  the  ruling  of  the  court  below  would  require  the  prin- 
.  cipal  to  bring  another  action  against  the  plaintiff,  recover  a 
judgment  against  him,  and  collect  that  judgment,  and  allow  a 
judgment  to  go  against  him  on  the  injunction  bond.  We 
think  that  the  provisions  of  section  2659  of  the  Code  are 
not  applicable  in  such  a  case,  and  that  subdivision  3  of  that 
section  has  reference  to  the  principal  defendants  in  an  action. 
The  position  of  the  surety  is  such  that  the  principal  should 
be  allowed  to  defeat  recovery  on  the  bond  if  he  can. 

II.  Counsel  for  the  plaintiff  have  argued  the  case  upon 
the  theory  that  the  counter-claim  was  adjudicated  in  the 
fornaer  action.  The  record  does  not  show  this  claim  to  be 
well  founded.  If  such  was  the  fact,  the  plaintiff  should  have 
presented  as  with  a  record  upon  which  we  could  have  deter- 
mined that  question.  It  does  not  appear  what  was  adjudi- 
cated in  the  former  action. 

Eeveksed. 
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Wise   v.  Rothschild  Bros. 

1.  Practice  in  Supreme  Court:  caxtsr  considered  as  presented 

BT  COUNSEL.  Althongh  the  record  does  not  necessarily  show  that  a 
certain  question  in  a  case  was  raised  below,  yet,  when  counsel  agree  in 
presenting  the  cause  here  as  if  such  question  were  properly  before  the 
court,  it  will  be  so  considered.  ^ 

2.  Attachment:  qarnibhhent:  notice  of  garnishment  to  princi- 

pal defendant:  what  necessart.  Where  one  is  sued  in  attachment 
and  brought  into  court  by  proper  notice,  and  the  attachment  is  served 
upon  his  supposed  debtor  by  process  of  garnishment,  no  valid  judgment 
can  be  rendered  against  the  gr^mishee  unless  notice  of  the  garnishment 
has  also  been  served  on  the  principal  defendant,  as^required  by  §  2975  of 
the  Code,  as  amended  by  chap.  58,  Laws  of  ISSO.  The  original  notice 
in  the  action  does  not  avail  for  the  purpose  of  the  garnishment. 

Appeal  from  Polk  Circuit   Court. 

Tuesday,  Ootobbb  6. 

AoTioN  in  equity  to  set  aside  a  judgment  rendered  against 
the  plaintiff  as  garnishee.  There  was  a  decree  for  the  plaint- 
iff.    The  defendants  appeal. 

Goody  Wiehard  cfe  PhilUpSy  for  appellants. 

CoUy  Mc  Vey  <&  Cole^  for  appellee. 

Adams,  J. — The  defendants,  E.  Rothschild  &  Bros., 
brought  an  action  againt  one  I.  H.  Wise,  and  caused  the 
plaintiff,  Bemhart  Wise,  to  be  garnished.  The  garnishee 
answered,  admitting  an  indebtedness  of  $257.25.  After- 
wards the  garnishing  plaintiffs  took  judgment  against  the 
garnishee  for  $987.75.  The  garnishee,  the  present  plaintiff, 
brings  this  action  to  set  aside  the  judgment  on  the  ground 
that  the  garnishing  plaintiffs  "fraudulently  imposed  upon 
the  court  and  this  plaintiff,  by  causing  to  be  entered  of 
record  in  said  court  a  judgment  for  the  sum  of  $987.75,  and 
costs  and  interest,  and  in  failing  to  comply  with  the  statute 
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in  such  case  made  and  provided."  The  counsel  for  the 
appellee  say  in  their  argument:  "There  is,  as  we  view  it, 
but  one  question  in  this  case,  and  it  is  this:  The  judgment 
against  the  garnishee  was  rendered  without  notice  to  the 
principal  debtor:  is  it  valid?"  They  also  say:  "The  circuit 
court  followed  Williams  v.  TriZZia;/w,  61  Iowa,  612,  and  held 
that  the  judgment  against  Wise  was  without  jurisdiction,  as 
no  notice  was  given  as  required  by  section  2975  of  the  Code 
as  amended  by  chapter  58  of  the  Acts  of  the  Eighteenth 
General  Assembly." 

We  have  looked  through  the  record,  and  we  have  to  say 
that  we  do  not  discover  anything  wliich  necessarily  shows 
that  such  question  was  raised  in  the  court  below.  But  the 
counsel  for  the  appellee  state  in  argument  that  it  was  con- 
sidered as  raised,  and  was  the  question  upon  the  determina- 
tion of  which  the  court  rendered  a  decree  in  the  plaintiff's 
tavor,  and  the  counsel  for  the  appellant  seem  to  concede  that 
this  is  so,  and  they  now  treat  the  question  as  being  properly 
before  us.  We  shall  proceed  to  treat  the  question  as  the 
counsel  treat  it. 

It  appears  to  be  agreed  that  an  original  notice  was  served 
upon  the  principal  defendant,  I.  11.  Wise,  and  that  he 
appeared  in  the  action.  It  appears,  .also,  to  be  agreed  that  no 
specific  notice  of  the  garnishment  proceedings  was  served 
upon  him.  The  statute  which  the  garnishee  in  that  action, 
(plaintiff  in  this  action,)  relies  upon  is  in  these  words:  "  No 
judgment  shall  be  entered  in  any  garnishment  proceedings, 
condemning  the  property  or  debt  in  the  hands  of  the  gar- 
nishee, until  the  principal  defendant  shall  have  had  ten  days' 
notice  of  such  proceeding."  The  garnishment  in  this  case 
was  by  attachment.  The  appellants'  position  is  tliat  the 
original  notice  served  upon  the  principal  defendant  in  the 
action  in  which  the  writ  is  issued  is  sufficient,  because  the 
principal  defendant,  having  thus  been  once  brought  in,  must 
be  presumed  to  have  notice  of  whatever  is  done  in  the  case, 
including  the  garnishment  proceedings.     But  in  our  opinion 
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this  position  cannot  be  sustained.  The  principal  defendant 
may  have  no  defense  to  the  action,  and  when  this  is  so  he 
ought  not  to  be  put  to  the  expense  of  employing  counsel  to 
watch  the  case;  nor,  indeed,  if  he  does  employ  counsel  to 
defend  in  the  action,  should  he  be  put  to  the  expense  of 
watching  against  garnishment  proceedings  which  would  call 
for  a  separate  hearing  and  determination.  Besides,  we  think 
that  the  language  of  the  statute  is  such  that  by  any  fair  con- 
struction we  ought  to  hold  that  the  notice  provided  for  is 
actual  notice  of  the  proceedings,  and  not  actual  notice  of 
something  else  operating  as  constructive  notice  of  the  pro- 
ceedings. The  service  of  the  original  notice  cannot  operate 
as  actual  notice  of  more  than  is  involved  in  the  issues  ten- 
dered by  the  petition.  The  garnishment  proceedings  are  dis- 
tinct, and  merely  in  aid  of  the  collection  of  the  debt.  There 
is  no  reason  to  suppose  that  such  proceedings  will  be  had 
until  garnishment  is  effected.  In  our  opinion,  without  the 
service  of  actual  notice  of  the  proceedings,  the  court  has  no 
jurisdiction  to  render  judgment  against  the  garnishee.  A 
person  whom  the  statute  makes  a  necessary  party  to  the  pro- 
ceedings is  wanting. 

Affibmed. 


Servoss  v.  The  Western  Mutual  Aid  Societt. 
1.   Life  Insurance:   dbfault  in  patmext  of  annual  dues  and 

AS»KS8HKNT8:   WAIVEIl   OF    DEFAULT   AND    RRSTORATION   OF  POLICY: 

FACTS  NOT  CONSTITUTING.  Plaintiff's  husband  held  a  life  policy  for 
her  benefit  in  the  defendant  company,  but  certain  assessments  and 
dues  were  overdue  Dec.  7,  1882,  whereby  the  policy  was  forfeitetl,  when 
defendant's  secretary  wrote  him,  in  substance,  that  if  he  would  remit 
immediately  he  would  send  receipt  without  default.  Remittance  was 
not  then  made,  but  on  the  25th  of  that  month  plaintiff 's  husband  was 
taken  sick,  and  on  the  81st  of  the  month  he  died.  On  the  30th,  how- 
ever, at  his  request,  the  plaintiff  remitted  the  money,  and  it  was 
received  at  defendant's  office  January  Ist,  and  receipts  wei-e  returned  in 
printed  form,  each  containm^  the  provision  that  it  should  be  valid  only 
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on  condition  that  the  assured  was  alive  and  in  good  health  on  the  day 
of  its  date;  but  there  was  written,  in  the  hand  of  the  secretary,  on  the 
margin  of  each  receipt  the  words  *'no  default/'  After  defendant  was 
informed  of  the  death  of  the  assured,  it  returned  the  money  to  plaintiff. 
Held-- 

(1)  That,  because  remittance  was  not  made  immediately  upon  receipt 
of  the  letter  of  Dec.  7,  the  offer  therein  contained  to  waive  the 

'   ,      default  was  at  an  end. 

(2)  That,  since  the  assured  was  not  alive  at  the  date  of  the  receipts, 
the  receipts  were  invalid  by  their  own  terms.  The  written  words 
**  no  default"  not  being  repugnant  to  the  printed  conditions  of  the 
receipts,  they  are  to  be  construed  in  connection  therewith;  and  the 
true  meaning  is  that  there  should  be  no  default  provided  the  assured 
was  alive  and  in  good  health  at  the  time  of  their  date. 

Appeal /rom  Polk  Circuit  Court. 

Tuesday,  Octobee  6. 

Action  on  a  life  insurance  policy.  Judgment  for  plaint- 
iff, and  defendant  appeals. 

W.  E.  Miller^  TT.  S.  Dungan  and  William  Kennedy^ 
for  appellant. 

Wright^  Baldwin  c&  Haldane^  for  appellee. 

Reed,  J. — The  cause  was  submitted  in  the  circuit  court  on 
an  agreed  statement  of  facts,  by  which  it  was  shown  that 
defendant  is  a  mutual  association,  organized  for  the  purpose 
of  insuring  the  lives  of  its  members,  and  on  the  tenth  day 
of  June,  1882,  it  issued  to  George  Servoss,  who  was  plaint- 
iff's husband,  a  certificate  of  membership,  by  which  it  bound 
itself,  in  consideration  of  the  payment  by  him  of  an  admis- 
sion fee  of  twelve  dollars,  and  the  payment  on  the  first  day 
of  December  of  each  year  of  a  further  sum  not  exceeding 
five  dollars,  and  the  payment  on  or  before  maturity  of  such 
benefit  assessments  as  might  be  legally  levied  by  its  executive 
committee,  to  pay  to  plaintiff,  on  his  death,  the  proceeds  of 
one  full  assessment  at  schedule  rates  upon  all  contributing 
members  of  the  association,  not  exceeding  $2,000.     Said  cer- 
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tificate  contained  the  following  provisions,  viz.:  "This  cer- 
tificate shall  be  void — Firsts  if  any  assessment  is  not  received 
at  tlie  Des  Moines  office  within  thirty  days  from  date  thereof; 
Second^  in  case  annual  dues  are  not  paid  on  or  before  the 
day  when  due,  as  above  stated.  *  *  *  ^ny 
member  whose  certificate  has  become  void  from  non-payment 
of  dues  or  assessments  may  have  said  certificates  restored 
from  date  of  payment  of  such  delinquent  dues  or  assessments, 
by  paying  them  up  in  full,  and  furnishing  the  society  with  a 
certificate  of  good  health,  providing  such  certificate  be  first 
approved  by  the  medical  director." 

On  the  seventh  day  of  December,  1882,  there  was  due 
from  said  George  Servoss  to  defendant  the  sum  of  five  dol- 
lars annual  dues,  payment  of  wliich  had  matured  on  the  first 
of  December,  and  the  further  sum  of  four  dollars  and  sixty 
cents  for  two  benefit  assessments,  which  had  been  legally 
levied  by  defendant's  executive  committee  prior  to  that  date, 
and  on  that  day  (December  7th)  defendant's  secretai-y  wrote 
and  mailed  the  following  letter  to  said  George  Servoss:  "  The 
current  year's  annual  dues  of  yourself  and  Emma  L.  Servoss, 
No.  4,983,  have  not  been  received  at  this  oflSce,  Supposing 
this  simply  an  oversight  on  your  part,  we  remind  you  of  the 
fact,  and  add  that,  if  remittance  be  immediately  sent  us  to 
cover  the  above  ten  dollars,  we  will  send  receipt  without 
default."  On  the  twenty-fifth  day  of  December  Servoss  was 
taken  sick,  and  so  continued  until  the  thirty-first  of  that 
month,  when  he  died.  On  the  thirtieth,  plaintiflf,  at  the 
request  of  her  husband,  remitted  the  amount  of  said  dues 
and  assessments  to  defendant  by  mail,  and  it  was  received  at 
its  office  in  Des  Moines  on  the  first  of  January,  the  day  after 
plaintifif's  husband  died,  and  on  the  same  day  defendant's 
secretary,  without  any  knowledge  of  his  sickness  or  death, 
mailed  to  Servoss'  address  receipts  for  said  money.  One  of 
these  receipts  acknowledged  the  payment  by  him  of  the 
amount  of  the  annual  dues,  and  the  other  of  the  amount  of 
the  assessments.     On  the  margin  of  each   the  words  "no 
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ddault ''  were  written  in  the  handwriting  of  the  secretary, 
and  each  contained  the  provision  that  if  it  was  dated  after 
tlie  maturity  of  the  dues  and  assessments  it  should  be  valid 
only  on  condition  that  said  Servoss  was  alive  and  in  ^ood 
health  on  the  day  of  its  date.  After  it  was  informed  of  the 
death  of  her  husband,  defendant  returned  said  amounts  to 
plaintiff.  The  parties  are  agreed  that  by  its  terms  the  policy 
or  certificate  becomes  void  upon  a  failure  to  pay  the  annual 
dues  or  benefit  assessments  at  the  time  therein  specified,  and 
that  plaintiff  has  no  ground  of  recovery,  unless  defendant  has 
waived  the  forfeiture  on  account  of  the  failure  of  George 
Servoss  to  pay  the  annual  dues  on  the  first  of  December, 
1882. 

Plaintiff's  position  is  that  the  letter  of  December  7th 
is  an  offer  by  defendant  to  restore  the  policy,  which  had 
become  void  because  of  the  failure  to  pay  the  annual  dues 
on  the  first  of  the  month,  upon  the  single  condition  that 
Servoss  would  then  remit  the  amount  of  said  dues,  and  that 
it  thereby  waived  the  provision  of  the  policy,  which  requires 
the  furnishing  of  a  certificate  of  good  health,  which  should 
be  approved  by  the  medical  director,  as  a  condition  to  the 
restoration  of  a  policy  which  had  become  void,  and  that  the 
remittance  of  tlie  money  on  the  30th  was  an  acceptance 
by  him  of  this  offer,  and  that  the  policy  was  restored  from  that 
time,  regardless  of  the  condition  of  his  health  at  that  time. 
And  this  position  has  been  skillfully  presented  and  persist- 
ently urged  by  her  counsel.  In  our  opinion,  however,  it  can- 
not be  maintained.  It  may  be  conceded  that  the  letter  of 
December  7th  was  an  offer  by  defendant  to  waive  the  for- 
feiture of  the  policy  on  the  single  condition  that  Servoss 
would  remit  tlie  amount  of  the  dues.  And  it  may  be  true, 
also,  that  if  he  had  acted  on  this  offer  at  once,  and  remitted 
the  amount,  the  policy  would  have  been  restored,  even  though 
at  the  time  he  had  been  dangerously  sick.  But  it  was  not  a 
continuing  ofler.  It  is  presumed  to  have  been  made  in  view 
of  the  then  existing  circumstances  affecting  the  risk,  and  it 
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is  made  an  express  condition  of  the  offer  that  the  amount  of 
the  dues  be  immediately  remitted.  The  letter  cannot  be  con- 
strued as  an  offer  to  accept  the  money  in  twenty-three  daj'S 
and  restore  the  policy  regardless  of  any  changes  which  may 
have  occurred  in  the  mean  time  in  the  circumstances  affect- 
ing the  risk.  , 

It  is  contended,  however,  that  defendant  accepted  and 
treated  what  was  in  fact  done  by  Servoss  as  a  compliance  by 
him  with  the  offer,  and  that  it  cannot  for  that  reason  be  heard 
now  to  assert  that  its  offer  was  not  accepted  by  him.  The 
receipts  which  defendant  issued  when  it  received  the  money 
afford  the  only  evidence  of  the  manner  in  which  it  treated 
what  had  been  done  by  Servoss.  These  receipts,  as  stated 
above,  each  contain  a  provision  to  the  effect  that  it  should  be 
valid  only  on  condition  that  Servoss,  on  the  day  on  which 
they  were  given,  was  alive  and  in  good  health.  They  were 
on  printed  forms,  and  defendant's  secretary,  before  they  were 
mailed  to  Servoss,  wrpte  on  the  margin  of  each  the  words 
"  no  default,"  and  it  is  contended  that  these  words  are  repug- 
nant to  the  condition  quoted  above,  and  that,  as  they  are  in 
writing,  while  the  other  condition  is  part  of  the  printed 
form,  force  should  be  given  to  them,  while  it  should  be 
rejected  in  construing  the  instrument,  and  that,  when  con- 
strued according  to  this  rule,  the  receipt  announces  an  inten- 
tion by  defendant  to  restore  the  policy  on  the  single  condi- 
tion that  the  money^  had  been  paid.  If  the  written  and 
printed  conditions  of  the  instrument  are  repugnant  or  incon- 
sistent, the  former  are  to  controh  Code,  §  3651.  We  think, 
however,  that  there  is  no  such  repugnancy  or  inconsistency 
between  the  printed  and  v^ritten  portions  of  this  instrument 
as  requires  us  to  reject  either.  The  secretary,  in  filling  out 
the  form,  added  the  writing  on  the  margin,  while  he  deliber- 
ately permitted  the  provision  to  remain  in  the  body  of  the 
instrument.  The  presumption  is  that  he  intended  that  effect 
should  be  given  to  each,  and  we  think  both  should  be  con- 
sidered in  giving  a  construction  to  it;  and  it  evidences,  when 
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both  provisions  are  considered,  an  intention  bj  defendant  to 
restore  the  policy,  notwithstanding  the  forfeiture  which  the 
failure  to  pay  the  dues  on  the  first  of  December  had  caused, 
provided  Servoss  was  then  alive  and  in  good  health.  This 
latter  provision  was  not  a  condition  of  the  offer  contained  in 
the  letter  of  December  7th,  and  the  receipt  of  the  money 
upon  that  condition  was  clearly  not  an  acceptance  of  the  pay- 
ment of  it  at  that  time  as  a  compliance  by  Servoss  with  the 
terms  of  the  offer.  When  the  money  was  transmitted,  the 
defendant  was  under  no  obligation  to  accept  it  or  to  restore 
the  policy.  It  might,  however,  designate  other  conditions 
upon  which  it  would  waive  the  forfeiture.  In  the  exercise 
of  its  right  in  that  respect,  it  made  the  provision  embodied 
in  the  receipt  a  condition  to  the  restoration  of  the  policy. 

We  think,  upon  the  facts,  the  forfeiture  was  not  waived. 
The  judgment  will  be  reversed,  and  the  circuit  court  will  be 
directed  to  enter  judgment  for  defendant. 

Reversed. 


SOHRBINER   V.    MiLLEE. 

1.  Arohiteot:  supervision  op  building:  negligent  construction: 
DAMAGES.  An  architect  who  is  employed  to  furnish  plans  for  a  build- 
ing, and  to  superintend  its  construction,  is  liable  for  damages  if,  through 
his  lack  of  skill  or  care,  the  foundations  are  so  defective  as  to  cause  the 
walls  to  crack. 

Appeal  from  P-olk  Circuit  Court. 

Tuesday,  October   6. 

Action  in  chancery  to  enforce  a  mechanic's  lien.  There 
was  a  decree  in  the  court  below  establishing  the  lien  for  the 
amount  claimed  by  defendant.     Plaintiff  appeals. 

Goode^  Wishard  cfe  Phillips^  for  appellant. 

D,  Donovan^  for  appellee. 
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Beck,  Ch.  J. — ^I.  The  pleadings  and  evidence  show  that 
plaintiff,  who  is  an  architect,  under  a  contract  with  defend- 
ant, prepared  plans  and  specifications,  and  superintended  the 
construction,  of  a  brick  building,  intended  to  be  used  as  a 
hotel.  For  the  value  of  his  services  remaining  unpaid, 
$245.55,  he  claims  a  mechanic's  lien,  and  brings  this  action 
to  enforce  it.  The  defendant,  among  other  defenses,  pleaded 
to  the  action  a  counter-claim  in  the  sum  of  $1,500,  for  dam- 
ages sustained  by  him  by  reason  of  <<  faulty  designs,  defect- 
ive plans  and  specifications,  and  want  of  care  and  skill  in  the 
erection  and  completion  of  the  building  under  the  manage- 
ment and  supervision  of  plaintiff?'  The  defendant's  counsel 
also  insist  in  argument  that  plaintiff  is  not  entitled  to  a  lien 
for  services  rendered  by  him  as  an  architect  and  superintend- 
ent, on  the  ground  that  the  law  affords  no  such,  remedy  for 
services  of  that  character.  This  objection  we  need  not  deter- 
mine, for  the  reasou  that  we  reach  the  conclusion  upon  the 
facts  of  the  ease  that  the  defendant  ought  to  recover  upon 
his  counter-claim  a  sum  at  least  equal  the  amount  claimed  by 
plaintiff. 

II.  The  evidence  clearly  shows  that  plaintiff  was  charged 
under  his  employment  with  the  duty  of  furnishing  plans  for 
the  building  and  superintending  its  construction.  That  the 
construction  of  the  building  wa^  defective  is  clearly  shown, 
one  of  the  walls  being  so  badly  cracked  as  to  depreciate  the 
value  of  the  house.  There  are  other  defects  in  the  plan  and 
construction  of  the  house.  Plaintiff,  under  his  employment, 
was  bound  to  furnish  proper  plans,  and  to  see  that  the  house 
was  at  least  reasonably  well  constructed.  That  it  was  not  is 
plain.  The  crack  was  caused,  as  defendant  claims,  by  defective 
construction  of  the  wall.  Plaintiff  does  not  deny  the  exist- 
ence of  the  crack,  but  attributes  it  to  a  defective  foundation 
at  the  place  in  the  wall  where  it  is  found.  It  was  plaintiff's 
business  and  duty  to  see  that  the  house  was  constructed  with 
reasonable  care,  and  this  duty  required  him  to  cause  the 
foundation  to  be  sufliciently  deep,  or  otherwise  protected,  in 
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order  to  prevent  settling,  which  would  cause  the  wall  to 
crack.  A  house  is  not  constructed  with  reasonable  care, 
the  foundations  of  which  are  so  defective  as  to  cause  the 
walls  to  crack. 

III.  The  evidence  as  to  the  amount  of  damages  sustained 
by  defendant  is  not  explicit  in  some  respects,  but  it  shows, 
we  think,  that  they  at  least  equal  the  claim  of  plaintiff.  The 
house,  by  repairs  and  alterations,  we  conclude  from  the  evi- 
dence, could  be  made  to  be  of  the  value  it  would  have  been 
had  it  been  constructed  with  proper  care,  for  about  the  sum 
claimed  by  plaintiff.  We  therefore  conclude  that  plaintiff 
ought  to  recover  nothing  in  this  action,  and  that  judgment 
for  costs  should  be  entered  against  him. 

Bevebsed. 


Hughes  v.  Sweenbt  et  al. 

1.  Praotioe  in  Supreme  Court:  conflictiko  evidei^ceto  sustaik 
FiNDiKO  OF  COURT.  This  conrt  will  not  interfere  with  the  finding  of  a 
court  or  jury  upon  a  question  of  fact  where  the  finding  is  based  upon 
conflicting  evidence. 

Appeal  from  Des  Moines  Circuit  Court. 

Wednesday,  Octobeb  7. 

This  is  an  action  to  recover  the  rental  of  a  lot  in  the  city 
of  Burlington,  the  possession  of  which  plaintiff  alleges  the 
defendants  wrongfully  and  willfully  retained  after  the  expira- 
tion of  a  lease.  There  was  a  trial  to  the  court,  and  judgment 
was  rendered  for  the  plaintiff  for  less  than  the  amount 
demanded  in  the  petition.     Plaintiff  appeals. 

Hall  c&  Huston^  for  appellant. 

John  C.  Power y  for  appellees. 
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KoTHEOcK,  J. — The  plaintiff,  being  a  minor,  made  a  lease 
through  his  guardian,  by  which  he  leased  the  lot  to  the  defend- 
ants. The  lease  commenced  April  1, 1871,  and  ended  March 
31,  1882.  The  lessees  were  to  pay  as  rent  $250  per  year  for 
the  first,  Second  and  third  years;  $300  for  the  fourth,  fifth  and 
sixth  years;  $400  for  the  seventh,  eighth  and  ninth  years:  and 
$475  for  the  tenth  and  eleventh  years.  The  defendants  cove- 
nanted to  erect  buildings  upon  the  lot  at  a  cost  of  not  less 
than  $6,000.  At  the  expiration  of  the  lease  the  plaintiff  was 
to  have  the  privilege  of  purchasing  the  buildings  from  the 
defendants.  In  case  the  parties  should  not  agree  upon  the 
termsof  purchase,  appraisers  were  to  be  appointed,  who  should 
estimate  the  value  of  the  lot,  and  of  the  buildings  and  improve- 
ments separately,  and  plaintiff*  was  to  have  the  privilege  of 
buying  the  improvements  at  the  appraised  value.  If  the  par- 
ties should  not  agree  and  arrange  said  matters  upon  the  basis 
of  the  appraisement,  then  the  whole  property  was  to  be  sold, 
and  the  proceeds  were  to  be  divided  pro  rata.  It  was  further 
stipulated  that,  if  the  parties  could  not  agree  upon  a  final  set- 
tlement at  the  expiration  of  said  lease,  (March  31,  1882,) 
then  the  lease  should  be  extended  until  the  plaintiff  became 
twenty-one  years  of  age,  at  the  rate  of  $500  per  year,  and  by 
consent  of  parties  the  lease  was  extended  until  the  plaintiff 
became  twenty -one  yearsof  age,  which  was  October  29,  1882. 
An  appraisement  was  afterwards  made,  and  on  the  nineteenth 
day  of  January,  1883,  the  plaintiff  exercised  his  right  to  pur- 
chase the  building^  and  improvements.  He  claims  that  he 
was  entitled  to  the  possession  of  the  property  on  the  twenty- 
ninth  day  of  October,  1882,  and  that  the  defendants  should 
pay  him  the  rental  value  from  that  time  until  the  nineteenth 
day  of  January,  1883,  the  date  when  he  came  into  possession 
by  reason  of  his  purchase. 

The  defendants  claim  that  they  held  the  possession  of  the 
property  after  the  twenty-ninth  day  of  October  under  a  verbal 
contract  made  by  the  plaintiff,  by  which  they  were  to  pay  him 
rent  at  the  rate  of  $500  per  year.     The  court  found  with  the 
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defendants  on  this  qaestion  of  fact,  and  it  is  this  finding  of 
which  the  plaintiff  complains. 

We  have  examined  the  evidence,  and  our  conchision  is  that 
the  finding  of  the  court  is  not  without  support  therefrom,  and 
we  cannot  interfere  with  the  finding  of  a  court  or  jury  upon  a 
question  of  fact,  where  the  finding  is  based  upon  confiicting 
evidence. 

Affiemed. 


Goodenow  v.   Parkinson. 


1.  Contract:  sbttlembnt  op  controversy  as  coNsiDERATtoK.  An 
agreement  made  in  settlement  oF  an  existing  controversy  as  to  the  amount 
which  one  party  should  pay  the  other  is  founded  upon  a  good  and  valid 
consideration. 

Appeal  from  Clinton  Circuit  Court. 

Wednesday,  October  7. 

This  action  was  commenced  to  recover  a  balance  due  upon 
a  promissory  note.  The  defendant  by  his  answer,  set  up  tliat 
the  note  was  only  to  be  a  valid  instrument  between  the  par- 
ties in  case  the  defendant  should  succeed  in  collecting  an 
indebtedness  from  one  Barton,  due  to  these  parties  as  part- 
ners. And  the  defendant  further  claimed  that  after  the  note 
was  given  there  was  an  agreement  made  and  indorsed  in 
writing  on  the  note,  to  the  eflfect  that,  if  the  debt  due  from 
Barton  should  not  be  collected,  the  defendant  should  not  be 
liable  to  the  plaintiff  on  the  note  in  suit.  A  reformation  of 
the  indorsement  on  the  note  was  prayed  in  the  answer,  and 
the  cause  was  tri^d  as  an  equity  action.  The  court  found 
that  the  defendant  should  pay  one-half  of  what  appeared  to 
be  due  on  the  note.  The  defendant  appeals,  and  insists  that 
he  should  not  be  required  to  pay  anything.     The  plaintiff 
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appeals,  and  claims  that  he  is  entitled  to  recover  all  of  the 
note  except  the  payments  which  are  indorsed  thereon. 

/>.  A.  Fletcher  and  A,  Ilowat^  for  plaintiff. 

Elli9  &  McCoy^  for  defendant. 

RoTHROCK,  J. — A  careful  examination  of  the  evidence  in 
the  case  has  led  us  to  the  conclusion  that  the  parties  obtained 
in  the  court  below  as  near  a  measure  of  justice  as  is  usually 
attainable  in  courts.  They  were  partners  for  many  years  in 
the  purchase  and  sale  of  live-stock,  and  in  the  ownership  of 
lands.  They  sold  stock  to  one  Barton  at  different  times,  and 
he  was  indebted  to  them  at  one  time  in  the  sum  of  about  $1,000. 
He  gave  his  promissory  notes  for  this  indebtedness,  payable 
to  the  defendant.  The  defendant  executed  the  note  in  suit  to 
the  plaintiff  for  $2,000.  The  note  was  executed  on  the 
twenty-first  day  of  May,  1874,  and  payable  May  1,  1875. 
with  ten  per  cent  interest.  The  defendant  claims  that  the 
only  consideration  for  the  note  was  the  fact  tliat  he  held 
Barton's  notes  payable  to  himself,  for  the  indebtedness  due 
from  Barton.  The  plaintiff  claims  that  the  defendant  took 
the  claim  against  Barton  as  his  own,  and  executed  the  note  in 
suit  to  plaintiff,  in  pursuance  of  a  contract  to  buy  plaintiff's 
share  of  the  claim  against  Barton.  Barton  became  involved 
and  unable  to  pay,  and  these  parties  met  in  May,  1878,  for  the 
purpose  of  a  settlement.  There  was  a  disagreement  and  a 
controversy  between  them  as  to  the  defendant's  liability  on 
this  note,  and  the  following  indorsement  was  written  thereon: 
"  May  9,  1878.  Balance  due  on  this  note  (957.28)  nine  hun- 
dred and  fifty-seven  28-100  dollars.  This  is  payable  if  Hie 
two  Barton  notes  are  paid;  if  not.  Parkin  is  to  pay  half — R. 
L.  to  loose  half"  The  evidence  shows  tiiat  Parkin  meant 
Parkinson  and  R.  L.  meant  Goodenow. 

The  defendant  insists  that  this  indorsement  does  not  express 
the  agreement  of  the  parties,  and  that  it  should  be  reformed 
60  as  to  relieve  him  from  all  liability  on  the  note  except  in 
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the  contingency  that  the  Barton  notes  should  be  collected. 
The  plaintiff  claims  that  the  indorsement  correctly  recites  the 
agreement  between  the  parties  at  the  time  it  was  made. 

We  think  that  upon  this  question  of  fact  the  preponderance 
of  the  evidence  is  with  plaintiff.  The  plaintiff  claims  that 
if  such  was  the  agreement  it  was  without  consideration.  We 
do  no  agree  with  him  in  this  proposition. 

The  fact  is  apparent,  all  through  the  evidence  in  the  case, 
that  the  parties  differed  in  matter  of  fact  as  to  the  defendant's 
measure  of  liability  on  the  note  in  suit.  This  difference 
became  material  as  soon  as  it  was  apparent  that  Barton  was 
likely  to  fail  in  making  payment.  The  indorsement  on  the 
note  was  evidently  a  compromise  between  the  parties.  It  was 
a  concession  by  each  party  of  part  of  what  he  claimed  of  the 
other,  and  was  made  for  the  purpose  of  reaching  a  settlement 
of  their  partnership  affairs.  It  is  very  plain  that  the  consid- 
eration was  sufficient  to  support  the  agreement. 

Affirmed. 


Lunt  et  al.  v.  Nbelet  et  al. 

1.  Homestead:  owned  bt  wife  under  bond  fob  deed:  assign- 

ment OF    BOND    WITHOUT    HUSBAND'S    CONCURRENCE:    SUBSEQUENT 

abandonment:  innocent  purchaser  FROM  ASSIGNEE.  Plaintiffa 
occupied  a  homestead  which  was  owned  by  the  wife  under  a  bond  for  a 
deed.  The  wife  assigned  the  bond  without  the  concurrence  of  the  hus- 
band. Held  that  the  assignment  was  of  no  validity;  (Code,  §  1993; 
Stinson  v,  Richardson,  44  Iowa,  373;)  and  that  it  was  not  validated  by 
the  subsequent  abandonment  of  the  homestead.  (Bruner  r.  Bateman^ 
66  Iowa,  ^8.)  But  where,  after  such  abandonment,  another,  who  had 
no  notice  of  the  facts  rendering  the  assignment  invalid,  and  no  knowl- 
edge that  plaintiffs  claimed  any  interest  in  the  property,  purchased  it 
from  one  in  possession,  who  appeared  to  have  a  perfect  record  title, 
held  that  his  title  was  superior  in  equity  to  the  homestead  rights  of  the 
plaintiffs. 

2.  Frinoipal  and  Agent:  notice  to  agent:  how  far  binding  on 

PRiNCiFAL.    A  principal  is  not  bound  by  his  agent's  knowledge  of 
facts  learned  a  year  prior  to  the  agency,  in  a  transaction  which  the  agent: 
V0L.LXVII— 7 
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was  conducting  on  his  own  account,  unless  it  is  shown  that  such  knowl- 
ecJpre  was  present  in  the  agent's  mind  at  the  time  of  the  transaction  for 
his  principal.     Yerger  v.  Barz,  53  Iowa,  76,  followed. 

Appeal  from  Polk  District  Court. 

Wednesday,  October  7. 

Action  to  quiet  in  plaintiffs  the  title  to  certain  real  estate. 
The  district  court  dismissed  the  petition.     Plaintiffs  appeal. 

Cardell  cfe  Shortley  and  Sickmon,  Parrott  cj&  Long^  for 
appellants. 

Nourse  db  Kauffman^  for  appellees. 

Reed,  J. — The  following  facts  are  admitted  by  the  plead- 
ings, or  established  by  the  evidence. 

Plaintiff  E.  D.  Lunt  is  the  surviving  husband  of  Augusta 
E.  Lunt,  who  died  October  11,  1882.  The  other  plaintiffs 
are  her  children.  Prior  to  the  thirteentli  of  March,  1878, 
the  property  in  controversy  was  owned  by  the  defendant 
James  Neeley,  and  on  that  day  he  entered  into  a  contract 
with  said  Augusta  E.  Lunt  for  the  sale  of  said  property  to 
her.  The  price  agreed  upon  was  ^rtOO,  and  she  agreed  to  pay 
the  same  in  monthly  installments  of  $10  each.  He  gave  her 
a  title-bond,  in  which  he  bound  himself  to  convey  the  prop- 
erty to  her  upon  the  payment  by  her  of  the  purchase  price 
as  provided  in  the  contract.  She  took  possession  of  the 
property  immediately,  and  occupied  it  with  her  family  as  a 
homestead.  Her  husband,  E.  D.  Lunt,  was  engaged  in  pub- 
lishing a  newspaper  in  Perry,  the  town  in  which  the  property 
is  situated.  In  the  fall  of  1879  he  sold  out  his  business 
there,  and  went  to  Colorado,  leaving  his  family  in  Perr^^ 
however,  in  the  occupancy  of  said  property.  His  object  in 
going  to  Colorado  was  to  find  a  location  in  which  to  establish 
himself  in  business,  and  he  intended  to  remove  his  family 
there  if,  upon  examination,  he  found  it  to  be  a  desirable  country 
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ill  which  to  live.  He  first  went  to  Leadville,  and  established  a 
job-printing  ofiice  there.  He  sold  this  business  out  in  Feb- 
ruary, 1880,  and  went  to  Buena  Vista,  where  he  established 
a  newspaper.  He  left  there  in  a  short  time  and  went  to 
Marys ville,  where  he  started  another  paper;  and  he  was  sub- 
sequently appointed  postmaster  at  that  place. 

On  the  thirty-first  day  of  January,  1880,  the  said  Augusta 
E.  Lunt  made  a  contract  with  defendant  D.  W.  Payne  for  the 
sale  of  said  property  to  him.  She  had  then  paid  to  Neeley 
$220  of  the  purchase  price.  Payne  paid  her  that  amount 
for  her  interest  in  the  property,  and  she  assigned  the  bond  to 
him.  Her  husband  did  not  sign  or  concur  in  this  assign- 
ment. She  continued  to  occupy  the  property  as  a  place  of 
residence  until  the  first  of  March  following,  when  she  yielded 
possession  to  Payne,  and  removed  to  Colorado,  and  joined 
her  husband  at  Marysville,  where  they  lived  and  kept  house 
for  five  or  six  months,  when  they  removed  to  Denver.  In 
December,  1880,  E.  D.  Lunt  returned  to  Perry,  and  re- 
established himself  there  in  business.  In  January  following  he 
was  joined  by  his  wife  and  children,  and  they  moved  into  a 
house  near  the  property  in  controversy,  and  continued  to  occupy 
the  same  as  a  place  of  residence  until  the  death  of  Mrs.  Lunt. 
On  the  twenty -fifth  of  May,  1880,  or  prior  to  that,  D.  W. 
Payne  paid  Neeley  $180,  that  being  the  amount  of  the 
unpaid  installments  of  the  purchase  price  at  the  time 
the  contract  was  assigned  to  him.  And  on  that  day  Neeley 
conveyed  the  property  to  Maria  Payne,  who  is  the  wife 
of  D.  W.  Payne.  On  the  twentieth  of  June,  1881,  Mrs. 
Payne  sold  and  conveyed  it  (her  husband  joining  in  the  con- 
veyance) to  Mrs.  Minerva  Warren  for  the  consideration  of 
$600.  In  making  the  purchase,  however,  Mrs.  Warren  acted 
as  agent  for  C.  R.  Warren,  who  furnished  the  money  to  pay 
for  the  property,  and  she  subsequently  conveyed  it  to  him. 
At  the  time  of  the  purchase  from  Mrs.  Payne,  C.  R.  Warren 
had  no  actual  notice  that  the  Lunts  had  or  made  any  claim 
to  the  property;  but,  during  the  time  it  was  occupied  by  them 
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as  a  homestead,  Mrs.  Warren  had  some  negotiations  with 
Mrs.  Lnnt  concerning  it;  Mrs.  Warren  desiring  at  that  time 
to  purchase  it  for  herself.  She  knew  at  that  time  that  the 
Lunts  occupied  it  as  a  liomestead,  and  that  their  right  was 
acquired  under  the  bond  from  Neeley.  She  was  informed 
also  of  the  conditions  of  the  bond.  During  the  period 
between  the  assignment  of  the  bond  to  Payne  and  the  con- 
veyance of  the  property  to  Mrs.  Payne,  it  was  occupied  by 
a  tenant,  who  paid  rent  to  Payne;  and  after  the  conveyance 
to  her,  and  up  to  the  time  of  the  sale  to  Warren,  Mrs.  Payne 
received  the  rents. 

I.     Plaintiffs'  position  is  that  the  sale  and  assignment  of 

the  bond  by  Mrs.  Lunt  to  Payne  are  void,  for  the  reason 

that  the  property  was  the  homestead,  and  the 

1.  HOME-  r      r       .^  ? 

ed  bywSr°"  J^usband  did  not  concur  in  or  sign  the  writing  by 
fordeed^^  which  the  bond  was  assigned  to  Payne;  and  they 
bmi!i'\^fhout'  contend  that,  if  this  position  is  correct,  the  sub- 
concurrence!    sequent  grantees  acquired  no  interest  in  the  prop- 

subsnquent  t/Ti  i  i«»A» 

abaudou-        ertv.     If  the  controversy  was  between  plain tiiis 

menl:  inno-  •^  j  r 

chMer^ftpom  *°^  ^'  ^'  ^^7^^  alone,  and  there  were  no  inter- 
asjjjgnee.  vening  rights  of  third  parties  to  affect  the  case, 
the  correctness  of  plaintiffs'  first  position  could  hardly  be 
questioned.  Neither  the  husband  nor  wife  can,  by  any 
separate  act,  affect  the  homestead  rights  of  the  other,  or 
change  the  homestead  character  of  the  property.  When  the 
right  of  homestead  has  once  attached  to  the  property,  it  can 
be  relinquished  or  divested  only  by  a  joint  conveyance,  or  by 
the  abandonment  of  the  property  as  a  homestead  by  both  the 
husband  and  wife.  Code,  §  1990;  Bajiiett  v.  Mendenhall^ 
43  Iowa,  296;  Stinson  v.  Bichardsonl  44  Id.,  373.  The 
removal  of  E.  D.  Lunt  to  Colorado,  even  if  intended  by  him 
as  an  abandonment  of  the  property,  did  not  affect  the  char- 
acter of  the  property,  nor  the  rights  of  the  parties.  The 
wife  had. the  right  to  continue  to  occupy  it,  and  so  long  as 
she  exercised  that  right,  the  homestead  rights  of  both  were 
preserved.     She  was  in  the  occupancy  of  it  when  the  assign- 
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ment  to  Payne  was  made.  It  therefore  retained  the  home- 
stead character  at  that  time,  and  her  act  in  assigning  the 
contract  was  as  ineflfective  to  change  that  character  as  the 
former  act  of  abandonment  by  the  husband  had  been.  Her 
subsequent  removal  to  Colorado,  and  the  conduct  of  herself 
and  husband  while  there,  and  after  their  return  to  Perry, 
indicate  an  intention  by  both  to  abandon  the  homestead. 
But  such  abandonment  was  subsequent  to  the  assignment, 
and,  as  that  act  was  invalid  at  the  time  of  its  execution,  it 
was  not  validated  by  the  subsequent  abandonment  of  the 
property.     Bruner  v.  Bateman^  66  Iowa,  488. 

II.  It  does  not  follow,  however,  that  the  subsequent  pur- 
chasers of  the  property  acquired  no  interest  in  it  which  they 

can  assert  against  the  plaintiffs.  If  C.  R.  "War- 
ren  is  in  the  position  of  an  innocent  purchaser, 
he  is  entitled  to  be  protected  against  the  claim  urged  by 
them,  notwithstanding  the  invalidity  of  the  sale  and  assign- 
ment by  Mrs.  Lunt.  The  bond  and  assignment  to  Payne 
were  of  record  at  the  time  he  made  the  purchase  from 
Mrs.  Payne.  The  record  of  these  instruments  imparted  no 
notice  of  a  homestead  right  in  favor  of  the  Lunts  in  the 
property;  and  there  was  nothing  in  any  of  the  conveyances 
constituting  the  chain  of  title  which  indicated  the  existence 
of  such  right;  and  they  were  not  in  possession,  or  in  any 
manner  asserting  the  right.  He  purchased  from  one  who 
was  in  possession  of  the  property,  and  who  appeared  by  the 
record  to  have  a  perfect  title  to  it,  and  he  had  no  actual 
notice  either  of  the  claim  now  asserted  by  plaintiffs  nor  of 
the  fact  on  which  it  is  based.  He  is  clearly  an  innocent  pur- 
chaser of  the  property,  and  as  such  should  be  protected. 

III.  Plaintiffs  contend,  however,  that  C.  R.  Warren  is 
charged  with  notice  of  the  facts  which  were  known  to  his 

a^ent  who  purchased  the  property  for  him.     The 

2.  PRINCIPAL     ,  ,     ,         ^     ,  ^  r      r        ^ 

aj^  agent :  knowledge  of  these  facts,  however,  was  acquired 
fju?bhidingon  ^7  -^^®'  Warren  more  than  a  year  before  the 
priucipaL       purchase,  and  while  she  Was  negotiating  for  the 
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purchase  of  the  property  for  herself,  and  it  is  not  shown 
that  it  was  present  in  her  mind  at  the  time  she  made  the 
purchase  for  C.  R.  Warren.  Notice  of  the  facts  cannot  be 
imputed  to  him  under  these  circumstances.  Yerger  v.  Barz^ 
56  Iowa,  77. 

The  judgment  of  the  district  court  will  be 

Affirmed. 


Russell  v.  French,.  Circuit  Judge. 


1.  Contempt:  by  attorney  in  prbsbnob  of  court:  pacts  consti- 
tutino.    Where  a  contention  arose  between  counsel  as  to  whether  a 

iS  IS  witness  had  not  already  answered  a  certain  question,  and  the  court, 

after  hearin^if  the  reporter's  notes  read,  decided  that  she  had  answered  it, 
whereupon  one  of  the  attorneys  sprang  to  his  feet,  and,  turning  to  the 
court,  said,  in  loud  tones  and  insulting  manner:  **  She  has  not  answered 
the  question,*'  held  that  the  attorney  was  guilty  of  contempt,  regardless 
of  the  question  whether  the  decision  of  the  court  was  right  or  wrong. 
Ck>de,  §  3491. 

2.   :     RIGHT    OF    OFFENDER    TO     MAKE    VERIFIED     EXPLANATION. 

One  charged  with  contempt,  even  when  committed  in  the  presence 
of  the  court,  has  the  right  to  filo  a  written  explanation  of  his  conduct 
under  oath,  for  the  purpose  of  excusing  the  contempt  or  reducing  the 
punishment,  (Code,  §  3496.)  and  a  reasonable  opportunity  must  be  given 
for  this  purpose  before  punishment  is  inflicted.  For  a  failure  to  give 
such  opportunity  in  this  case,  the  judgment  of  the  court  imposing  a 
fine  upon  plaintiff  for  a  contempt  is  reversed. 

Wednesday,  October  7. 

Certiorari.  The  plaintiff  is  a  practicing  attorney,  and 
was  fined  by  the  defendant  for  a  contempt  of  court.  IIo 
claims  that  the  court  exceeded  its  jurisdiction  or  otherwise 
acted  illegally  in  thus  punishing  him,  and  he  seeks  in  this 
proceeding  to  have  the  judgment  of  the  court  set  aside. 

J.  Scott  Richman  and  TT.  F.  Brannan^  for  plaintiff. 

J.  CarahaddaTij  for  defendant. 
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Seevees,  J. — A  cause  was  being  tried  in  the  circuit  court, 
in  which  plaintiff  was  acting  as  one  of  the  attorneys  for  one 
of  the  parties.  During  the  progress  of  the  trial  *  the  plaint- 
iff asked  a  witness  a  question,  to  which  objection  was  made 
by  the  attorneys  for  the  plaintiff  that  the  question  had  been 
already  answered,  and  thereupon  the  court,  after  hearing  tlie 
prior  questions  and  answers  read  by  the  short-hand  reporter 
engaged  in  taking  the  evidence,  announced  his  decision  sus- 
taining the  objection,  and  stating  that  the  question  had 
been  already  answered.  Immediately  upon  tliis  ruling  the 
said  J.  J.  Kussell  sprang  to  his  feet,  and,  turning  to  the 
court,  said,  in  loud  tones  and  insulting  manner:  "  She  has 
not  answered  the  question."  Whereupon  the  court  then  and 
there  fined  the  said  Kussell  the  sum  of  $50  on  account  of 
contempt  of  court  thus  committed  in  the  presence  of  the 
court,  and  known  to  the  court  of  its  own  knowledge,  and 
judgment  was  accordingly  entered. 

The  plaintiff  insists  that  the  foregoing  record  made  by  the 
court  at  the  time,  as  provided  in  section  3497  of  the  Code,  is 
not  full  and  complete,  and  does  not  state  the  facts  correctly, 
and  he  has  caused  to  be  tiled  certain  affidavits,  statements  and 
depositions  which,  he  insists,  support  the  claim  made.  Coun- 
sel for  the  defendant  insist  that  these  papers  cannot  be  con- 
sidered, and  should  be  stricken  from  the  record.  We  do 
not  deem  it  necessary  to  determine  this  question,  but  will 
hereafter  refer  to  the  affidavits  and  depositions  so  far  as 
deemed  necessary. 

I.  It  is  provided  by  statute  that  "  contemptuous  or  inso- 
lent behavior  towards  a  court  while  engaged  in  the  discharge 
1.  contempt:    of  a  judicial  duty,  which   may   tend   to  impair 

by attoruey in    ^,  ^    ,        ^      .^  .!.."«. 

presence  of      the  rcspect  uue  to  its  authority,"  is  a  contempt. 

courts  facts  

constituUng.  Code,  §  3491.  When  the  court  made  the  ruling 
it  did,  whether  right  or  wrong,  the  plaintiff  should  either 
have  submitted  thereto,  taken  an  exception,  and  had  the 
error,  if  it  was  one,  corrected  on  appeal,  or  in  respectful 
language   and    manner   addressed   the   court  and   asked   to 
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have  the  ruling  reconsidered;  but  if  the  court  declined  to 
liear  him,  the  plaintiff  should  have  acquiesced  therein.  The 
time  for  argument  is  before  the  decision.  Counsel  theti  have 
the  right  to  insist  on  being  heard.  When  a  decision  has 
been  made,  the  time  for  argument  has  passed,  unless  per- 
mission of  the  court  is  asked  and  obtained.  Of  course,  it 
will  be  understood,  if  the  right  to  a  rehearing  exists  and  is 
asked,  the  right  to  make  an  argument  would  seem  to  be 
apparent;  but  even  in  such  case  the  court  in  its  discretion 
might  decline  to  hear  the  argument.  Instead  of  taking  this 
course,  or  one  approximating  thereto,  the  plaintiff,  as  the 
court  thought,  in  "  loud  tones  and  insulting  manner,"  directly 
contradicted  a  statement  of  fact  made  by  the  court,  and  upon 
which  the  decision  was  based.  We  therefore  feel  constrained 
to  say  that  such  conduct  was  contemptuous,  and  had  a  tend- 
ency to  impair  the  respect  due  to  the  authority  of  the  court. 
If  the  plaintiff  believed  the  statement  made  by  the  court  to 
be  incorrect,  and  he  deemed  it  material  for  the  interest  of 
his  client  to  have  it  corrected,  and  the  decision  changed,  he 
should,  in  respectful  language,  have  called  attention  to 
what  he  deemed  to  be  the  mistake.  It  is  quite  apparent  that 
he  did  not  do  this,  but  that,  at  least,  he  sprang  to  his  feet 
and,  in  unequivocal  language,  directly  contradicted  what  the 
court  said. 

Whether  the  plaintiff's  manner  was  insulting  we  are  unable 
to  say;  but  that  we  must  assume  it  to  have  been  so  we  have 
no  doubt.  The  plaintiff,  as  we  understand,  claims  that  he  in 
point  of  fact  was  right  and  the  court  wrong;  the  contention 
of  the  plaintiff  being  that  the  question  asked  the  witness  had 
been  evasively  and  not  directly  answered;  and  he  seeks  to  so 
show  by  the  aflSdavits  filed  by  him.  We  think  it  is  imma- 
terial how  this  may  be.  Conceding  that  he  is  correct  in  this 
respect,  still  we  do  not  think  he  was  justified  in  addressing 
the  court  as  lie  did.  We  have  examined  the  aflSdavits  and 
depositions  on  file,  and  are  unable  to  see  that  the  i*ecord 
made  by  the  court  has  been  shown,  conceding  the  compe- 
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tency  of  Bucli  evidence,  to  be  incorrect  in  any  material  state- 
ment of  fact. 

11.     The  statute  provides  that,  "  unless  the  contempt  is 
committed  in  the  immediate  view  and  presence  of  the  court, 

2^ .  yigjjj.  *        *         *         an  affidavit  showing  the 

make^Tcrifled  i^ature  of  the  transaction  is  necessary  as  a  basis 
expianaiion.  ^j^^,  further  action  in  the  premises.  Before  pun- 
ishing for  contempt,  unless  the  offender  is  already  in  the 
presence  of  the  court,  he  must  be  served  personally  with  a 
rule  to  show  cause  against  the  punishment,  and  a  reasonable 
time  given  him  therefor;  or  he  may  be  brought  before  the 
court  forthwith,  or  on  a  given  day,  by  warrant,  if  necessary. 
In  either  case  he  may,  at  his  option,  make  a  written  explana- 
tion of  his  conduct  under  oath."     Code,  §  §  3495,  3496. 

This  statute  contemplates  that  contempts  may  be  commit- 
ted when  the  offender  is  in  the  presence  of  the  court,  and 
when  he  is  not.  But,  however  committed,  he  has  the  right 
to  make  a  written  explanation  of  his  conduct  under  oath,  for 
the  purpose  of  excusing  the  contempt  or  reducing  the  pun- 
ishment; and  a  reasonable  opportunity  must?  be  given  for  this 
purpose  before  punishment  is  inflicted.  After  a  person  has 
been  adjudged  guilty  of  contempt,  and  punishment  inflicted, 
he  has  no  right  to  excuse  or  explain  his  conduct  except  with 
the  consent  of  the  court,  and  possibly  at  its  invitation.  That 
such  is  the  common  law  rule  we  think  must  be  conceded. 
The  statute  has  changed  this  rule,  and  under  it  the  offender, 
when  accused  of  contemptuous  conduct,  has  the  absolute 
right  to  make  an  explanation,  provided  he  does  so  in  respect- 
ful language.  Now,  as  we  understand  the  record,  no  such 
opportunity  was  given.  The  court  adjudged  the  defendant 
guilty  and  inflicted  punishment,  so  to  speak,  in  the  same  breath. 
There  was  no  time  when  he  could  have  exercised  the  right 
given  him  by  statute.  The  right  is  not  a  barren  one,  but  is 
of  a  substantial  character,  and  a  person  cannot  be  deprived 
of  it  by  an  expeditious  mode  of  inflicting  punishment.  We 
cannot  but  think  that,  when  a  court  deems  that  a  contempt 
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of  itR  authority  has  been  coinmitted,  the  attention  of  the 
accused  should  be  called  theretr>,  and  a  reasonable  time  fixed 
within  which  he  may  make  the  written  explanation  contem- 
plated by  the  statute.  It  is  obvious  that  he  should  not  be 
required  to  do  so  on  the  instant  the  accusation  is  made, 
unless  the  emergency  is  more  than  ordinarily  great.  Ordin- 
arily there  cannot  be  any  necessity  for  haste;  on  the  con- 
trary, deliberation  in  such  cases  may  be  exceedingly  advan- 
tageous. The  result  is  that  the  court  exceeded  its  authority 
in  imposing  a  fine  on  the  plaintiff,  and  entering  judgment 
therefor,  and  such  judgment  must  be  set  aside. 

Keversed. 


IIaYDEN    &    Co.   V.    GOPPINOER   ET   AL. 

1.  Judgment:  lien  on  builptko  ehectkd  ok  leased  land:  subse- 

quent MORTGAGE    OP  BUILDING:    PRIORITY    OF  LIEN.      A    building 

erected  by  a  tenant  on  leased  land,  which  cannot  be  removed  by  him, 

becomes  attached  to  the  leasehold,  and  a  judgment  against  the  tenant 

becomes  a  lien  on  the  building  and  leasehold,  superior  to  the  lien  of  a 

subsequent  mortgage  of  the  building  as  a  chattel.    Whether  the  same 

rule  would  obtain  in  case  the  building  was  erected  lor  the  purpose  of 

trade,  subject  to  removal  by  the  tenant,  is  not  decided;  but  compare 

First  Nat.  Dank  of  Davenport  v,  Bennett^  40  Iowa,  537,  and  Walton  r. 

Wray,  54  Id.,  531. 
y 

2.  Pleading  Conclusion  of  Law:  no  objection:  result.    The  alle- 

gation that  a  certain  judgment  is  a  lien  on  certain  property,  though  a 
conclusion  of  law,  is  suflBcient,  until  objected  to,  to  show  prima  facie  the 
right  to  enforce  the  alleged  lien. 

Appeal  from  Hamilton  District  Court. 

Wednesday,  October  7. 

Action  to  enforce  the  lien  of  a  judgment.  A  demurrer  to 
the  petition  was  sustained;  and,  plaintiffs  standing  upon 
their  petition,  the  action  was  dismissed.     They  now  appeal. 
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Chase  <&  Chase  and  W.  J.  Covil,  for  appellants. 
Kamrar  cfe  Boeye^  for  appellee. 

Beck,  Ch.  J. — I.  Tlie  petition  alleges  tbatplaintiff  recov- 
ered a  valid  judgment  against  one  Floyd;  that  subsequently 
1.  judgment:  Floyd  executed  a  chattel  mortgage  to  defendants 
InTererted*^  Goppingcr,  on  a  building  situated  upon  certain 
rand?*8ubse-  lots  in  "Webstcr  City,  to  secure  the  payment  of  a 
cage  of  build-  promissory  note  executed  by  him;  and  that  Floyd 
ofuen.  has  since  died,  and  the  Goppingers  have  caused 

their  mortgage  to  be  foreclosed,  and  are  about  to  sell  the 
building  upon  a  decree  of  foreclosure.  The  petition  contains 
a  further  allegation  in  the  following  language:  "That  said 
building  was  built  by  said  Floyd  on  the  lots  in  question, 
under  a  lease  for  a  term  of  years,  and  plaintiffs'  judgment 
was  a  lien  on  said  leasehold  and  building,  prior  to  tlie  exe- 
cution of  mortgage  under  which  said  Goppingers  claim,  and 
their  interest  is  inferior  and  subject  to  the  lien  and  claim  of 
plaintiff;"  The  defendants  demurred  to  the  petition  on  the 
ground  that  it  shows  that  the  building  was  personal  property 
when  the  judgment  of  plaintiffs  was  rendered,  and  continues 
to  be  property  of  that  character.  The  demurrer  was  sus- 
tained.    Of  this  ruling  plaintiffs  now  complain. 

II.  Counsel  have  directed  their  attention  in  argument  to 
the  questions  whether  a  building  erected  upon  leasehold  land 
is  personal  property,  and  whether  the  building  involved  in 
the  case  became  a  part  of  the  leasehold  property,  and  was 
held  as  such  by  the  tenant.  It  would  appear  that  a  building 
upon  leasehold  property,  with  the  right  of  the  tenant  to 
remove  it  at  the  end  of  the  term,  is,  with  the  interest  of  the 
tenant  in  the  land,  subject  to  the  lien  of  a  judgment  rendered 
against  the  tenant,  which  is  paramount  to  subsequent  con- 
veyances by  the  tenant.  First  Nat,  Bank  of  Davenport  v. 
Bennett^  40  Iowa,  537.  And  it  may  be  that  buildings 
erected  for  the  purpose  of  trade,  subject  to  removal  by  the 
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tenant,  are  to  be  regarded  as  personal  property,  and  do  not 
become  a  part  of  the  leased  premises.  See  Walton  v.  Wrayy 
54  Iowa,  531.  But  it  (Jannot  be  doubted  that  a  building 
erected  by  the  tenant,  which  cannot  be  moved  by  him, 
becomes  att^hed  to  the  leased  premises,  and  is  subject  to  the 
same  rules,  as  to  liens  and  conveyances,  which  apply  to  the 
estate  and  interest  of  the  tenant  in  the  land.  That  a  judg- 
ment against  the  tenant  would  be  a  lien  upon  his  interest  and 
estate  in  the  land  is  settled  by  First  Nat.  Bank  Davenport 
V,  Bennett^  supra.  In  this  case  the  petition  does  not  show 
whether  the  building  was  erected  for  the  purpose  of  trade  and 
could  have  been  removed  by  the  tenant,  or  whether  it  could 
not  have  been  removed.  Nothing  is  alleged  as  to  the  rights 
of  the  parties  in  this  regard. 

III.  But  the  petition  does  allege  that  the  judgment  was  a 
lien  upon  the  building.  This  allegation  is  not  objected  to 
2.  PLEADiNa  ^  being  of  a  conclusion  of  law,  nor  was  plaintiff 
lawf  "uoob-'  required!  to  state  more  specifically  his  title  to  and 
ject^on :  re-  j^j^gfeQij  J^  ^j^e  building,  and  the  facts  upon  which 
he  bases  his  claim  for  a  lien  thereon.  While  the  petition  in 
this  respect  may  be  feulty,  yet,  nntil  complained  of  upon 
this  ground,  it  must  be  regarded  as  alleging  the  existence  of 
the  lien,  and  there  is  nothing  contained  in  it  which  shows  the 
contrary.  In  our  opinion  it  shows  prima  facie  plaintiff's 
right  to  enforce  a  lien  upon  the  building. 

We  reach  the  conclusion  that  the  district  court  ought  to 
have  overruled  the  demurrer. 

Bevebsbd. 
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1.  Malicious  Prosecution  of  Civil  Action:  recovery  for:  rule 
STATED.  There  can  be  no  recovery  for  the  malicious  prosecution  of  a 
civil  action  unless  the  defendants  in  such  action  have  suffered  by  reason 
thereof  some  loss,  annoyance  or  inconvenience  which  may  not  be 
refi:arded  as  incident  to  every  civil  action.  Wetmore  v,  Mell'mger,  64 
Iowa,  741,  followed. 

Appeal  from  Dvhuque  District   Court, 

Wednesday,  October  7. 

Action  for  malicious  prosecution.  The  defendant  demur- 
red to  the  plaintiflfs'  petition,  and  the  demurrer  was  sus- 
tained. The  plaintiffs  electing  to  stand  upon  their  petition, 
judgment  was  rendered  against  them  for  costs.     They  ap- 


Jf.  H.  Beachy  for  appellants. 

Powers  cfe  Lacy<,  for  appellee. 

Adams,  J. — The  action  for  the  malicious  prosecution  of 
which  this  action  was  brought  was  an  action  in  equity, 
brought  by  this  defendant  against  these  plaintiffs,  to  quiet 
title  to  certain  land  of  which  this  defendant  claimed  to  be  the 
holder  of  a  tax  deed.  The  action  never  came  to  a  hearing, 
but  was  dismissed.  It  is  not  averred  that  these  plaintiffs 
Buffered  in  that  action  any  loss,  annoyance  or  inconvenience, 
except  such  as  may  be  regarded  as  incident  to  every  civil 
action  and,  such  being  the  fact,  it  appears  to  us  that  the 
plaintiffs  failed  to  state  a  cause  of  action.  Wetmore  v.  Mel- 
UngeTy  64  Iowa,  741. 

Affibmxd. 
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1.  Estates  of  Decedents :  allowance  to  %yiDo%Y  and  claim  against 
e&tate:  priority.  An  allowance  made  by  the  court  to  the  widow  of 
a  decedent,  under  Code,  §  2375,  unless  modified  by  the  provisions  of 
Code,  §  2377,  must  be  paid  in  preference  to  a  claim  of  a  creditor  of  the 
decedent,  filed  and  allowed  as  a  claim  against  the  estate;  and  the  admin- 
istrator has  no  power  to  contract  with  a  creditor  that  his  claim  shall 
have  preference;  nor  has  the  court  power,  upon  the  allowance  of  such 
claim,  to  order  that  it  shall  be  paid  first. 

Appeal  from  Polk  Circuit  Court, 

"Wednesday,  October  7. 

The  facts  are  stated  in  the  opinion. 

BarcToft  cfe  Bowen^  for  appellants. 

Finkhiiie  cfe  McClelland^  for  appellee. 

Seevers,  J. — In  April,  1884,  C.  D.  Reinking  was 
appointed  administrator  of  the  estate  of  S.  E.  Dennis.  A 
few  days  thereafter  the  defendant,  O.  J.  Dennis,  the  widow 
of  the  deceased,  made  an  application  to  the  circuit  court  for 
an  allowance  for  her  support  for  twelve  months,  and  the  fol- 
lowing order  was  made  in  relation  thereto:  *'The  administra- 
tor is  authorized  to  pay  to  tJie  widow  $20,  out  of  the  funds 
in  his  hands,  per  month  for  each  month  from  the  death  of  S. 
E.  Dennis  until  further  order  of  this  court."  A  few  days 
afterwards  S.  A.  Kobertson  filed  a  claim  against  the  estate, 
and  in  November  following  the  claim  was  allowed,  and  the 
administrator  was  directed  to  pay  said  claim  in  full  out  of 
any  funds  in  his  hands  belonging  to  the  estate.  In  relation 
to  this  claim  the  court  made  a  finding  of  facts,  the  material 
portions  of  which  are  that  Dennis  in  his  life-time  contracted 
with  the  Rev.  A.  L.  Frisbie  for  the  construction  of  a  church, 
and  he  contracted  with  Robertson  to  furnish  certain  mate- 
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rials  for,  and  perforin  labor  in,  the  construction  of  snch  build- 
ing, and  by  reason  thereof  Dennis,  at  his  death,  was  indebted 
to  Robertson.  Frisbie  was  also  indebted  to  Dennis  for  the 
construction  of  the  church.  The  administrator,  Robertson 
and  Frisbie  met  for  the  purpose  of  adjusting  the  indebted- 
ness. The  administrator  represented  that  the  estate  was  sol- 
vent, and  that  the  claim  would  be  paid  in  full,  and  further 
stated  that  he  *'  desired  Robertson  not  to  tile  a  mechanic's 
lien  against  the  building,         *  *  *         as  the  same 

would  create  unnecessary  expense,  *  *  *  a^d 
that  there  was  no  necessity  therefor."  Because  of  said  rep- 
resentations Robertson  abandoned  his  intention  of  filing  a 
mechanic's  lien  against  the  building,  but  tiled  his  claim 
against  the  estate. 

At  the  time  of  making  the  representations  the  administra- 
tor believed  the  estate  was  solvent,  but,  in  fact,  it  was  insol- 
vent, and  there  are  not  sufticient  funds  in  the  hands  of  the 
administrator  to  pay  the  allowance  made  the  widow  and  the 
amount  allowed  Robertson ;  besides  which,  there  are  other 
claims  against  the  estate  which  have  been  filed  and  allowed. 
Frisbie  paid  the  administrator  the  amount  due  Dennis  nnder 
the  contract. '  In  January,  1885,  Mrs.  Dennis  stated  to  the 
court  that  the  administrator  refused  to  pay  a  portion  of  the 
allowance  made  to  her,  and  asked  an  order  requiring  him  to 
do  so.  As  an  excuse  for  not  paying  the  allowance  made  the 
widow,  the  administrator  set  up  the  allowance  made  Robert- 
son, and,  as  he  did  not  have  funds  to  pay  both  in  full,  he 
asked  the  court  to  order  which  should  be  first  paid.  The 
court  ordered  that  the  allowance  made  Robertson  should  first 
be  paid  in  full,  and  the  administrator  and  widow  both 
appeal. 

The  statute  provides  that  the  court  shall,  if  necessary,  set 

off  to  the  widow         *  *         *         ^f  the  decedent         * 

*         *         sufficient  of  his  property  of  such  kind  as  it 

shall  deem  appropriate  to  support  her  for  twelve  months 

from  the  time  of  his  death.     Code,  §  2375.     Acting  nnder 
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this  statute,  the  allowance  to  the  widow  was  made.  The 
statute  further  provides  that  the  court  may,  on  tlie  petition 
of  the  widow  or  other  person  interested,  review  such  allow- 
ance, and  increase  or  diminish  the  same.  Code,  §  2377. 
No  such  application  was  made,  and  the  amount  allowed  the 
widow  was  not  in  any  respect  changed.  Its  payment  was 
simply  postponed,  or  rather  the  amount  allowed  Robertson 
was  directed  to  be  first  paid,  because  of  its  superior  equity, 
as  the  court  thought.  The  statute  further  provides  that, 
after  paying  the  expenses  of  administration,  charges  of  the 
last  sickness,  and  funeral  of  the  deceased,  the  administrator 
shall  in  the  next  place  pay  any  allowance  which  may  be 
made  by  the  court  for  the  maintenance  of  the  widow.  Code, 
§§  2418,  2419.  The  payment  of  such  allowance,  under  the 
statute,  must  be  made  prior  to  taxes  or  any  other  claims  against 
the  estate,  except  as  above  provided.  Code,  §  2420.  This 
being  so,  we  think  the  court  erred  in  ordering  that  the  allow- 
ance made  Robertson  should  be  first  paid.  It  was  not  in  the 
power  of  the  administrator,  by  any  agreement,  representa- 
tion or  contract  which  he  might  make  with  a  creditor,  to 
deprive  the  widow  of  the  priority  given  her  by  statute. 
Robertson  had  no  lien  on  the  money  paid  the  administrator 
by  Frisbie,  simply  for  the  reason  that  the  administrator  had 
no  power  to  create  a  lien  to  the  prejudice  of  the  widow.  The 
authorities  cited  by  counsel  for  the  appellee  are  Burroughs 
V.  MoLain^  37  Iowa,  189;  Baldmin  v.  Dougherty^  39  Id., 
50;  and  Hadley  v.  Gregory,  57  Id.,  157;  but  they  are  not 
applicable,  and  the  question  before  ms  must  be  determined 
by  reference  to  the  statute  and  its  proper  construction. 

Reversed. 
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1.  Vendor  and  Vendee:  salh  of  part  of  tract  subject  to  mort- 
gage ON  whole:  attachment  op  vendee's  interest:  priority. 
A  tract  of  land  was  incumbered  with  two  mortifages,  and  the  owners 
sold  and  conveyed  a  portion  of  it  to  F.  by  warranty  deed,  excepting, 
however,  the  two  mortgages  from  the  covenant  of  warranty,  and  reciting 
that  the  land  was  sold  subject  to  the  mortgages.  F.  orally  agreed  to 
pay  the  mortgages,  and  the  amount  due  thereon  was  recited  as  a  part 
of  the  consideration  for  the  land.  The  mortgages  and  the  deed  were 
of  record.  Afterwards  the  land  so  conveyed  was  attached  as  the  prop- 
erty of  F.,  but  the  attaching  creditors  had  no  notice  of  F.'s  oral  agree- 
ment to  pay  the  mortgages.  Held  that  the  papers  of  record  were  suffi- 
cient notice  that  the  land  at  least  was  charged  with  the  whole  of  the 
mortgage  debts,  and  that  F.*s  grantors  were  entitled,  as  against  the 
attaching  creditors,  in  an  action  to  foreclose  the  mortgages,  to  a  decree 
that  the  land  so  sold  to  F.  should  first  be  exhausted  in  payment  of  the 
mortgage  debts,  before  the  other  land  covered  by  the  mortgages,  and 
still  held  by  them,  should  be  sold  for  that  purpose. 

Appeal  from  Jasper  Circuit  Court. 

Wednesday,  October  7. 

AonoN  to  foreclose  mortgages.  The  decree  provides  that 
8eparat(j  tracts  of  laad  mortgaged  shall  bs  charged  with  the 
mortgage  debt  in  the  proportions  indicated  therein.  Two  of 
the  defendants,  John  E.  Mowery  and  Henry  Kline,  appeal. 

Winslow  c6  Varrtumy  for  appellants. 

Cook  <6  elements^  for  appellees. 

Beok,  Ch.  J. — I.  The  facts  of  the  case,  briefly  stated,  are 
these:  The  defendants  Mowery  and  Kline  purchased  the 
land  of  the  mortgagor  after  the  execution  of  the  mortgage 
to  another,  and  still  later  sold  and  conveyed  a  part  of  the 
land  to  Framel,  by  a  deed  which  excepted  from  the  opera- 
tions of  the  covenant  of  warranty  the  two  mortgages,  and  in 
its  recitations  declared  that  the  land  is  sold  subject  to  the* 
Vol.  LXVII— 8 
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mortgages.  Framel  agreed  orally  to  pay  the  mortgages,  and 
the  amount  due  thereon  was  recited  as  a  part  of  the  con- 
sideration of  the  land.  The  defendants,  the  Jasper  County 
Bank,  and  the  assignor  of  S.  E.  Cook,  another  defendant, 
instituted  attachment  proceedings  against  Framel  after  the 
land  was  conveyed  to  him,  and  they  hold  deeds  executed  by 
the  sheriff  under  sales  had  upon  the  judgments  rendered  in 
the  proceedings.  They  had  no  express  notice  of  the  oral 
agreement  of  Framel  to  pay  the  mortgages  as  a  part  of  the 
consideration  of  the  land.  The  deeds  and  mortgages  herein- 
before referred  to  were  all  duly  recorded. 

11.  The  defendants  Mowery  and  Kline,  who  appeal,  insist 
that  the  land  conveyed  to  Framel  should  first  be  charged 
with  the  whole  mortgage  debt,  and  the  lands  not  conveyed 
by  them  should  not  be  sold  except  to  discharge  whatever 
part  of  the  mortgage  debt  remains  unpaid  after  the 
application  thereon  of  the  sum  realized  from  the  sale  of 
the  other  land.  The  decree  provides  that  the  debt  shall  be 
charged  against  each  tract  in  the  proportions  therein  stated. 
We  think  the  decree  is  wrong,  and  that  it  should  have  pro- 
vided for  the  sale  of  the  land  conveyed  to  Framel  first,  and 
that  the  other  land  should  only  be  sold  to  make  up  the 
amount  of  the  mortgage  debt  then  remaining  unpaid.  Our 
conclusions  are  based  upon  these  grounds:  Had  Farmel  con- 
tinued to  own  the  land  purchased  by  him,  it  cannot  be  dis- 
puted that  the  rule  we  have  stated  should  have  been  applied. 
Counsel  for  appellees,  in  their  argument,  admit  this  proposi- 
tion. But  they  insist  that,  as  the  creditors  holding  the  land 
under  the  sheriffs'  deeds  had  no  notice  of  the  oral  agreement  of 
Framel  to  pay  the  mortgage,  they  cannot  be  bound  by  it,  nor 
their  rights  made  to  conform  to  it.  The  deed  to  Framel,  by 
its  recitations,  shows  that  the  mortgage  debt  was  unpaid,  and 
that  his  grantors  were  not  liable  to  him  for  it.  This  deed 
and  the  mortgages  show  that  the  land  in  question  is  bound 
by  the  mortgages  for  the  whole  debt,  and  that  appellants  are 
not  liable  to  Framel  iherefor.     The  case  is  this:     Framel 
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accepts  a  conveyance  of  the  land,  releasing  his  grantors  from 
all  obligation  to  pay  the  mortgages  thereon.  These  facts 
surely  show  an  agreement  on  the  part  of  Framel  that  the 
lands  bought  by  him  shall  be  subject  to  the  whole  mortgage 
debt.  While  the  agreement  thus  shown  does  not  bind  him 
personally  to  pay  the  debt,  it  does  show  that  he  agreed  that 
his  property  should  be  bound  for  the  debt  without  recourse 
by  him  upon  his  grantors.  This  is  nothing  more  or  less  than 
an  agreement  by  him  to  pay  the  mortgage  debt,  without  per- 
sonal responsibility  therefor.  Of  this  agreement  the  holders 
of  the  title  under  the  sheriff's  sale  had  notice,  for  it  is,  as  we 
have  pointed  out,  found  in  the  recitals  of  a  deed  under 
which  they  claim  title.  We  are  clearly  of  the  opinion  that 
these  persons  hold  their  title  to  the  land  with  notice  of 
Frarael'^  agreement,  and  that  they  have  no  rights  other  or 
different  from  those  he  held.  Our  conclusions  are  based  upon 
familiar  principles  of  the  law,  which  need  not  be  supported 
by  authorities. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded  for  a  decree  in  harmony  with  this  opinion,  or, 
at  appellants'  option  such  a  decree  may  be  rendered  in  this 
court. 

Hevbbsed* 


Johnson  v.  Shank. 

Landlord  and  Tenant:  field-cropper:  share  of  crops  for 
bent:  failure  to  deliver:  money  juoghbnt:  demand  neces- 
sary. In  March,  1S82,  plaintiff  leased  to  defeodant,  as  a  **  field-tenant 
or  cropper,"  certain  land  to  be  planted  to  com.  he  to  have  delivered  to 
him  as  rent  one-third  of  the  corn  raised.  No  time  was  fixed  when  the 
lease  should  terminate,  nor  when  the  corn  shoald  be  delivered.  On  the 
fourth  day  of  the  following  December,  plaintiff  sued  defendant  for  a 
money  judgment  on  account  of  corn  not  delivered,  without  having 
made  any  previous  demand  for  the  corn.  Held  that,  although  the  lease 
tt'rminated  by  operation  of  law  (Code,  §  2015}  on  the  first  day  of  Decern* 
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ber,  thai  provision  of  law  did  not  amoant  to  an  agreement  between  the 
parties  that  the  com  should  then  be  delirered;  and,  in  the  absence  of 
a  stipalation  on  that  point,  plaintiff  could  not  recover  a  money  judt?* 
ment  without  first  havinj?  demanded  the  com.    Code,  g  2097. 

2.  Practice  in  Supreme  Court:  costs  of  unnecessary  abstract. 
Where  the  record  was  fully  and  fairly  presented  by  appellant's  abstract, 
the  costs  made  in  preparing  a  useless  amendment  thereto  by  the  appel- 
lee were  taxed  to  him,  though  the  judgment  in  his  favor  was  affirmed. 

Appeal  from  Guthrie  Circuit  Court. 

Wednesday,  October  7. 

Action  at  law  foe  the  recovery  of  rent.  There  was  a 
verdict  aud  judgment  for  the  defendant.     Plaintiff  appeals. 

Lyman  Porter  and  Charles  S,  Fogg^  for  appellant. 

E,  TT.  WeeJca^  for  appellee. 

Reed,  J. — The  evidence  introduced  by  plaintiff  on  the 
trial  proves  the  following  facts:  In  March,  18S2,  plaintiff 
leased  fifty  acres  of  ground  to  defendant,  which  the  hitter 
agreed  to  cultivate  in  corn  during  the  season  of  that  year. 
He  also  agreed  to  pay,  as  rent  for  the  land,  one-third  of  the 
crop  which  he  should  raise  thereon.  The  contract  was  in 
parol,  and  there  was  no  express  agreement  as  to  the  time 
when  it  should  terminate,  or  when  the  rent  should  be  paid. 
Defendant  raised  a  crop  of  corn  on  the  land,  but  had  not 
finished  gathering  it  when  this  suit  was  instituted,  which  was 
December  4,  1882.  He  had  delivered  a  portion  of  the  rent- 
corn,  but  plaintiff  was  entitled  to  about  500  bushels  in  addi- 
tion to  the  amount  so  delivered.  Defendant  did  not  live  on 
the  premises,  but  was  a  "field-tenant  or  cropper."  Plaintiff 
seeks  to  recover  the  money  value  of  the  corn  which  had  not 
been  delivered,  but  he  made  no  demand  for  its  delivery  before 
instituting  the  suit.  The  circuit  court  ruled  that  he  was  not 
entitled  to  recover  in  the  absence  of  such  demand,  and  directed 
a  verdict  for  the  defendant. 
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The  only  question  in  the  case  is  as  to  the  correctness  of  this 
ruling.  It  is  provided  by  statute  (Code,  §  2097)  that  "no  con- 
tract for  labor  or  for  the  payment  or  delivery  of  property,  other 
than  money,  in  which  the  time  of  performance  is  not  fixed, 
can  be  converted  into  a  money  demand,  until  a  demand  of 
performance  has  been  made,  and  the  maker  refuses,  or  a 
reasonable  time  is  allowed  for  performance."  The  contract 
under  which  plaintiff  claims  to  recover  is  a  contract  for  the 
payment  of  property  other  than  money,  and  if  the  time  of 
performance  is  not  fixed  in  it,  plaintiff  is  clearly  not  entitled 
to  recover  as  on  a  money  demand,  without  having  first 
demanded  the  delivery  of  the  property.  This  is  conceded  by 
counsel  for  plaintiff;  but  they  contend  that  the  contract  does 
fix  the  time  of  performance.  Their  position  is  that,  by  the 
provision  of  section  2016  of  the  Code,  a  lease  like  the  one 
in  question  terminates  on  the  first  of  December,  and  that,  in 
the  absence  of  any  express  stipulation  as  to  the  time  when 
the  rent  shall  be  paid,  it  becomes  due  by  implication  of  law 
on  the  termination  of  the  lease,  and  that  these  provisions  of 
the  law  entered  into  and  became  part  of  the  contract,  and 
hence  it  is  as  certainly  provided  by  the  contract  that  the  rent 
should  become  due  on  the  first  of  December  as  it  would  have 
been  if  an  express  stipulation  to  that  effect  had  been  embod- 
ied in  it.  We  think,  however,  that  the  position  is  not  sound. 
The  effect  of  said  section  was  doubtless  to  terminate  the  con- 
tract on  that  date.  It  provides,  in  effect,  that  the  leases  of 
field-tenants  or  croppers,  when  the  crop  raised  by  them  is 
corn,  shall  terminate  on  the  first  of  December,  unless  other- 
wise agreed  upon.  This  provision,  however,  does  not  estab- 
lish a  rule  for  the  government  of  parties  in  making  their  con- 
tract. It  simply  fixes  a  time  at  which,  in  the  absence  of 
express  agreement  to  the  contrary,  the  lease  shall  terminate. 
The  lease  in  question  terminated  on  that  day,  not  because  of 
any  stipulation  that  it  should  terminate  &t  that  time,  but 
because  the  parties  had  failed  to  agree  that  it  should  termin- 
ate on  another  date.     The  right  to  demand  the  payment  of 
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the  rent  on  that  day,  which  accrued  in  favor  of  plaintiflTj  arose, 
not  because  that  day  was  fixed  in  the  contract  as  the  time  of 
performance,  but  because  the  statute  provided  that  the  lease 
should  then  terminate.  Undoubtedly  the  parties  should  be 
held  to  have  contracted  with  reference  to  the  statute.  They 
did  not,  however,  make  its  provisions  part  of  the  contract. 
They  simply  entered  into  no  stipulation  as  to  the  time  when 
it  should  terminate,  but  left  it  to  be  terminated  by  the  stat- 
ute. 

We  think  the  circuit  court  correctly  held  that  the  time  of 
performance  was  not  fixed  in  the  contract. 

Appellants  filed  a  motion  to  tax  the  costs  of  printing 
appellee's  amejided  abstract  to  him.  Thi?  motion  will  be 
sustained.  There  was  no  occasion  for  filing  an  amended 
abstract.  The  record  was  fully  and  fairly  abstracted  by 
appellant. 

The  judgment  will  be 

Affirmed. 


McKiNDLEY,  Gilchrist  &  Co.  v.  Nourse,  Assignee,  et  al. 
1.  Assignment  for  Benefit  of  Creditors:  exhibition  of  claim 

AGAINST    assignee:      WHAT     IS     NOT:      STATUTE     OF     LIMITATIONS: 

EQUITABLE  RELIEF.  A  Creditor  of  an  insolvent,  who  does  not  exhibit 
his  claim  within  three  months  from  the  time  of  giving  the  notice  of 
assignment  required  by  §2119  of  the  Code,  cannot  participate  in  the 
dividends  until  after  the  payment  in  full  of  all  claims  presented  within 
that  time  and  allowed  by  the  court.  (Code,  §  *2126.)  And  where  plaint- 
iffs had  sold  to  the  insolvent  certain  goods,  which  passed  into  the 
assignee's  possession,  but  plaintiffs  gave  him  notice  that  as  to  such  goods 
they  rescinded  the  sale,  and  demanded  the  goods,  and,  the  demand 
being  refused,  they  replevied  them,  but  were  defeated  on  the  trial,  held 
that  such  demand  and  suit  did  not  constitute  an  exhibition  of  their 
claim  within  the  meaning  of  the  last  named  section,  and  that  a  claim 
filed  for  the  same  demand  eighteen  months  after  the  giving  of  notice  of 
the  assignment  was  not  entitled  to  participate  in  the  first  distribution  of 
assets,  and  that  plaintiffs  could  not  demand  equitable  relief  under  §  2421 
of  the  Code — that  section  having  sole  relation  to  claims  against  estates 
of  decedent. 
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Appeal  from  Polk  Circuit  Coxirt. 

Wednesday,  October  7. 

B.  W.  Morrison  made  a  general  assignment  for  the  bene- 
fit of  bis  creditors,  and  tbis  is  a  contest  as  to  tbe  division  ot 
the  assets  between  them.  The  court  determined  that  plaint- 
iffs were  entitled  to  a  share  of  the  estate,  and  the  defendants 
appeal. 

Nourse  cfe  Kauffinan^  for  assignee. 

Macy  <&  Sweeney^  for  appealing  creditors. 

Wrig/Uj  Cummiiis  cfe  Wright^  for  appellees. 

Servers,  J. — The  assignment  was  made  on  the  twenty- 
third  day  of  May,  1883,  and  the  assignee  mailed  to  the 
creditors  notices  of  the  assignment  on  the  twenty -fifth  of  said 
month,  and  also  caused  a  notice  to  be  published  in  the  Iowa 
State  Register  for  six  consecutive  weeks,  and  made  a  report 
of  his  doings  to  the  court  on  the  twenty-seventh  day  of 
August,  1883,  the  first  publication  being  made  on  May  26, 
1883.  Among  the  property  assigned,  and  which  went  into 
the  possession  of  the  assignee,  were  certain  goods  purchased 
by  Morrison  of  the  plaintiffs,  and  on  May  26,  1883,  plaint- 
iffs notified  the  assignee  that,  as  to  such  goods,  they  rescinded 
the  sale  and  demanded  immediate  possession  thereof.  The 
assignee  refused  to  surrender  the  goods,  and  plaintiffs  com- 
menced an  action  to  recover  the  same.  This  action  was  tried 
in  October,  1884,  and  judgment  was  rendered  against  plaint- 
iffs. On  August  10,  1883,  plaintiffs  filed  with  the  assignee 
a  claim  against  the  estate,  and  therein  gave  credit  for  the 
goods  taken  in  the  action  for  replevin.  Upon  this  claim 
they  have  been  paid  their  pro  rata  share.  On  the  firgt  day 
of  December,  1884,  plaintiffs  filed  a  claim  against  the  estate 
for  the  amount  for  which  credit  had  been  given  when  their 
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previous  claim  was  filed,  the  same  being  the  value  of  the 
goods  replevied,  which  the  i)laintifFs,  in  accordance  with  the 
judgment  in  the  action  of  replevin,  had  paid  the  assignee. 

This  is  the  claim  the  payment  of  which  is  resisted.  It 
does  not  distinctly  appear,  but  we  infer,  that  if  no  portion  of 
this  claim  is  paid  the  other  creditors  will  not  receive  the  full 
amount  due  them. 

I.  It  will  be  observed  that  the  claim  under  consideration 
was  not  filed  within  eighteen  months  after  the  first  publica- 
tion of  notice  by  the  assignee,  and  more  than  fifteen  months 
had  elapsed  after  the  assignee  made  the  report  contemplated 
in  section  2120  of  the  Code.  It  has  been  held  that  a  claim 
80  filed  could  not  participate  in  the  benefits  of  the  assign- 
ment. In  re  Ilolt^  45  Iowa,  301.  The  appellees,  however, 
contend  that  the  commencement  of  the  action  of  replevin, 
and  the  claim  made  in  connection  therewith,  should  be 
regarded  as  the  exhibition  of  the  claim  required  by  section 
212G  of  the  Code;  the  argument  being  that  it  is  not  required 
that  claims  should  be  filed  with  the  assignee,  but  simply 
exhibited  to  him,  to  the  end  that  he  may  be  enabled  to  make^ 
the  report  required  by  statute.  Conceding  that  the  statute 
does  not  require  the  claim  to  be  filed,  but  to  be  simply  exhib- 
ited to  the  assignee,  still  it  must  be  a  claim  against  the 
estate;  that  is,  it  must  be  a  claim  or  demand  for  a  pro  rata 
share  of  the  proceeds  of  the  estate,  so  that  the  assignee  may 
make  a  proper  report  to  the  court  for  the  purpose  of  form- 
ing a  basis  for  the  distribution  of  the  estate.  No  such  claim 
as  this  was  exhibited  to  the  assignee  within  the  time  required 
by  law. 

Xo  demand  was  made  on  the  assignee  for  payment.  On 
the  contrary,  plaintiffs  did  not  seek  payment  of  the  claim 
through  the  assignee  or  from  the  assignment.  The  validity 
of  the  assignment  of  the  goods  replevied  was  denied,  and 
plaintiffs  undertook  to  recover  the  whole  value  of  the  goods, 
instead  of  sharing  with  the  other  creditors.  Having  taken 
the  chances,  and,  because  of  the  choice  made,  failing  to  exhibit 
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or  tile  the  elaim   within  the  time  required  by  law,  plaintiffs 
uiust  abide  the  consequences. 

II.  The  appellees  further  contend  that,  because  of  the 
equitable  circumstances,  the  relief  asked  should  be  granted, 
and  the  rule  in  relation  to  filing  claims  against  the  estates  of 
decedents  is  invoked.  Such  rule  is  based  on  an  express 
statute  which  gives  the  creditor  relief  if  equitable  circum- 
stances entitling  him  thereto  are  shown.  Code,  §  2421. 
No  such  provision  is  found  in  the  statute  in  relation  to 
assignments  for  the  benefit  of  creditors,  but  a  positive  bar  is 
created  thereby  if  the  claim  is  not  exhibited  to  or  filed  with 
the  assignee  or  court  within  the  time  provided.  Code,  § 
2126. 

We  are  of  the  opinion  that  the  circuit  court  erred  in  grant- 
ing the  plaintiflls  the  relief  it  did. 

Reversed. 


WiSEHABT   V.    DiETZ. 


Practice  in  Supreme  Court:  keyibwing  rclinos  on  chal- 
LKNGES  TO  jiTiiORs:  PRINCIPLES  STATED.  When  the  trial  court,  by 
its  ruling  upon  a  challenge,  compels  a  party  to  submit  his  cause  to  a 
juror  who  is  prejudiced  against  him,  he  has  good  ground  for  complaint. 
But  when  the  court  sustains  a  challenge,  and  the  adverse  party  goes 
to  trial  with  a  jury  formed  without  his  exhausting  the  peremptory  chal- 
lenges allowed  him  by  the  law,  this  court  ought  to  be  well  satifified  that 
the  challenge  was  sustained  without  any  cause,  in  order  to  justify  a 
reversal  on  that  ground;  and  the  record  in  th's  case  (see  opinion)  does 
not  show  that  the  challenge  complained  of  may  not  have  been  sustained 
for  a  sufficient  cause. 

Contract:  commission  for  sai^  of  land:  duty  of  owner  to 
HAKE  CLKAR  TITLE.  Defendant  employed  plaintiff  to  negotiate  a  sale 
of  real  estate,— plaintiff  to  have  for  his  services  all  realized  over  $25,000. 
He  sold  the  real  estate  for  $26,000,  but  a  portion  of  it  was  incumbered 
by  a  lease  which  it  took  $-300  to  remove.  Held  that,  in  the  absence  of 
a  special  agreement  in  relation  thereto,  it  was  defendant's  duty,  at  his 
own  cost,  to  convey  the  property  free  of  incumbrance,  and  th.it  he  could 
not  insist  (hat  the  $800  should  be  deducted  from*  the  plaintiff's  $1,000; 
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and  that  the  fact  that  the  deeds  were  made  containing  this  clause:  *'  It 
is  anderstood  and  intended  merely  to  sell  and  convey  the  groand  only, 
exclusive  of  improvements;  and  subject  to  the  nghts  of  the  owners  of 
the  improvements  therein/' — did  not  show  an  intention  or  understand- 
ing that  plaintiff  should  discharge  the  said  lease  out  of  his  share  of  the 
proceeds. 

Appeal  from  Polk  Circuit  Court. 

Wednesday,  October  7. 

This  is  an  action  at  law  in  which  the  plaintiff  claims  of 
the  defendant  a  balance  of  $300,  which  he  alleges  is  due  him 
as  compensation  for  effecting  sales  of  certain  real  estate  for 
the  defendant.  There  was  a  trial  by  jury,  which  resulted  in  a 
verdict  and  judgment  for  the  plaintiff.     Defendant  appeals. 

Gatch  c6  Weaver  and  W.  F.  Conrad^  for  appellant. 
Phillips  <&  Day,  for  appellee. 

EoTHRocK,  J. — I.  The  first  assignment  of  error  presented 
in  argument  is  that  the  court  erred  in  sustaining  a  challenge 
1.  pRAmc  R  for  cause  interposed  by  the  plaintiff  to  one  of  the 
court:  revfew-  persons  called  as  jurors  on  the  trial  of  the  cause, 
challenges  to  The  pcrson  challenged  belonged  to  the  regular 
cipies  stated,  jmnel,  and,  in  answer  to  questions  touching  his 
competency  as  a  juror,  he  stated  that  his  son  was  married  to 
the  defendant's  daughter.  Objection  was  made  to  the  chal- 
lenge by  the  defendant,  and  the  challenge  was  sustained. 
Other  persons  were  afterwards  called  as  talesmen,  and  neither 
party  exercised  his  right  of  peremptory  challenge  to  the  full 
number  allowed  by  law,  and  the  jury  so  completed  was 
accepted  by  the  parties,  and  sworn  to  try  the  cause. 

The  grounds  for  challenges  of  jurors  for  cause  are  set  forth 
in  section  2772  of  the  Code.  Sub-division  4  of  that  section 
provides  that  "consanguinity  or  affinity  within  the  ninth 
degree  to  the  party "  shall  be  sufficient  to  support  a  chal- 
lenge for  cause.     It  is  not  claimed  by  counsel  for  appellee 


OCTOBER  TERM,  1885.  123 

Wisehart  v.  Dietz. 

that  the  juror  in  question  was  related  to  the  defendant  within 
the  degree  prescribed  by  the  statute;  and  we  cannot  presume, 
in  the  absence  of  an  express  ruling  made  of  record,  that  the 
court  sustained  the  challenge  upon  this  specific  ground.  If 
such  was  the  fact,  it  was  plainly  erroneous.  A  juror  may, 
however,  be  challenged  for  cause  "  when  it  appears  the  juror 
has  formed  or  expressed  an  unqualified  opinion  on  the  merits 
of  'the  controversy,  or  shows  such  a  state  of  mind  as  will 
preclude  him  from  rendering  a  just  verdict."  Now,  for 
aught  that  appears  from  the  record  before  us,  the  court  may 
have  had  sufficient  reason  for  sustaining  the  challenge  because 
of  the  state  of  mind  of  the  juror,  growing  out  of  the  fact  that 
the  defendant  was  the  father  of  the  juror's  son's  wife.  It  does 
not  appear  what  the  questions  were  which  were  propounded 
to  the  juror.  The  abstract  merely  states  that,  in  answer  to 
questions  propounded  to  him  by  plaintiff,  he  stated  that  his 
son  was  married  to  defendant's  daughter.  The  question  is 
quite  different,  when  a  challenge  is  sustained  and  another 
unobjectionable  juror  is  substituted,  from  what  it  would  be  if  a 
challenge  for  cause  should  be  erroneously  overruled.  The 
law  aims  to  provide  for  parties  litigant  an  honest,  fair- 
minded  and  unprejudiced  jury.  When  the  court,  by  its 
ruling  upon  a  challenge,  compels  a  party  to  submit  his  cause 
to  a  juror  who  is  prejudiced  against  him,  he  has  good  ground 
for  complaint.  On  the  other  hand,  when  a  party  is  provided 
with  twelve  men  to  try  his  cause,  and  he  fails  to  exercise  the 
right  of  peremptory  challenge  to  any  of  them,  this  court 
ought  to  be  well  satisfied  that  a  challenge  was  sustained  with- 
out any  cause,  in  order  to  justify  a  reversal  on  that  ground. 
In  view  of  the  relations  existing  between  the  families  of  the 
defendant  and  the  juror,  we  think  the  defendant  ought  not  to  be 
allowed  to  claim  prejudice  because  he  was  not  permitted  to 
retain  the  juror  as  one  of  the  triers  of  his  cause. 

II.     The  defendant  was  the  owner  of  valuable  real  estate 
in  the  city  of  Des  Moines,  which  he  desired  to  sell.     The 
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2.  contract:  plaintiff  was  engaged  in  the  real  estate  business. 
forH^e of "  A  contract  was  made  between  the  parties,  by 
omierto         which  the  defendant  authorized  the  plaintiff  to 

make  clear  i       i    .      .«. 

title.  sell  the  real  estate,  and  plaintin  was  to  receive 

as  his  commission  for  making  the  sale  all  that  he  could  real- 
ize from  the  property  exceeding  $25,000.  In  other  words, 
the  defendant  was  to  receive  $26,000  for  the  property,  and 
the  plaintiff  was  to  have  whatever  he  could  make  out  of  it 
in  excess  of  that  amount.  The  plaintiff  negotiated  sales,  all 
at  one  time,  but  to  different  parties,  and  the  aggregate  amount 
of  the  sales  was  $26,000.  There  were  leases  upon  the  prop- 
erty, and  the  lessees  had  improved  the  same.  All  of  these 
leases  had  expired  except  that  of  one  Garton,  who  was  one 
of  the  purchasers.  Garton  refused  to  complete  his  purchase 
unless  he  was  allowed  to  deduct  $300  on  account  of  his  lease. 
The  question  in  the  case  is  whether  this  $300  shall  be 
deducted  from  the  plaintiff* 's  commissions,  or  whether  the 
defendant  shall  pay  it  to  the  plaintiff.  The  defendant  received 
the  full  sum  of  $26,000,  and  plaintiff  has  received  $700,  by 
the  contract  between  the  parties.  When  the  defendant 
authorized  the  plaintiff  to  m&ke  the  sale,  the  defendant  was 
bound  to  deliver  possession  of  the  property  clear  of  claims 
for  unexpired  leases.  The  defendant  claims,  however,  that 
after  the  sales  were  negotiated  it  was  agreed  between  the 
parties  that  the  plaintiff  should  adjust  the  claim  of  Garton 
on  account  of  the  unexpired  lease  out  of  any  excess  over  the 
$26,000  for  which  he  might  sell  the  property.  This  alleged 
subsequent  agreement  was  denied  by  the  plaintiff.  The 
court  instructed  the  jury  that,  if  they  found  that  such  sub- 
sequent agreement  was  entered  into,  the  plaintiff  could  not 
recover.  The  jury  was  further  instructed  as  follows:  "(2) 
If  you  fail  to  find  that  there  was  such  subsequent  agreement, 
then  the  rights  of  the  parties  are  to  be  measured  by  the  one 
first  entered  into  between  them.  An  agreement  to  sell,  or 
giving  authority  to  another  to  sell,  implies  that  complete 
title  and  full  possession  will  be  given,  unless  it  is  agreed  to 
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the  contrary.  So  that,  if  the  agreement  was  that  the  plaint- 
iff shonld  have  as  compensation  whatever  he  might  realize 
for  the  property  in  excess  of  twenty-five  thonsand  dollars, 
and  nothing  was  said  as  to  the  incumbrances,  then  the  defend- 
ant would  be  bound  to  remove  the  incumbrances.  You  are 
to  enforce  the  mutual  understanding  of  the  parties,  and,  to 
arrive  at  that,  you  will  take  into  consideration  all  the  sur- 
rounding circumstances  as  known  to  the  parties,  and  what 
was  said  between  them,  and  say  therefrom  whether  it  was 
understood  in  the  first  agreement  that  the  plaintiff  was  to  be 
at  the  expense  of  removing  the  Garton  lease.  If  not,  and 
the  rights  of  parties  are  to  be  measured  by  the  first  contract, 
then  the  plaintiff  will  be  entitled  to  recover  the  three  hun- 
dred dollars,  with  interest  at  six  per  cent  from  May  11, 1883." 

Counsel  for  the  defendatits  insist  that  this  instruction  is 
erroneous  in  directing  the  jury  "  that  if  the  agreement  was 
that  the  plaintifi^  should  have  as  compensation  whatever  he 
might  realize  for  the  property  in  excess  of  twenty-five  thous- 
and dollars,  and  nothing  was  said  as  to  the  incumbrances, 
then  the  defendant  would  be  bound  to  remove  the  incum- 
brances." 

It  is  claimed  that  the  question  of  incumbrances  was  dis- 
cussed between  the  parties,  and  that  the  instruction  is  mis- 
leading, because  it  authorized  the  jury  to  find  that  nothing 
was  said  about  incumbrances.  Counsel  has  reference  to  what 
was  said  between  the  parties  after  the  sales  were  negotiated, 
and  at  the  time  defendant  claims  the  second  contract  was 
made.  In  the  instruction  above  set  out  the  court  gives 
directions  to  the  jury  as  to  the  rights  of  the  parties  under 
the  first  contract.  We  think  the  instruction  was  strictly 
correct. 

III.     The  deeds  made  by  the  defendant  to  the  purchasers 

of  the  property  contained  this  clause:     "  It  is  understood  and 

and   intended    merely   to   sell   and   convey   the 

ground   only,   exclusive  of  improvements,  and 
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Bubject  to  all  the  rights  of  the  owners  of  the  improvements 
thereon." 

The  court,  at  the  request  of  the  plaintiff,  instructed  the 
jury  as  follows:  "  The  condition  incorporated  in  the  deed, 
that  *  it  is  understood  and  intended  merely  to  sell  and  convey 
the  ground  only,  exclusive  of  improvements,  and  subject  to 
all  rights  of  the  owners  of  the  improvements  thereon,'  in 
no  manner  affects  the  leases,  but  simply  preserves  to  the 
owners  of  the  improvements  their  interest  therein,  and  the 
right  to  remove  them."  The  defendant  claims  that  this 
clause  was  inserted  in  the  deeds  by  an  agreement  between 
him  and  the  plaintiff,  and  that  its  purpose  was  to  release 
defendant  from  all  incumbrances  on  the  land,  including  the 
improvements  and  the  right  to  remove  them,  and  the  right 
to  compensation  for  unexpired  leases.  Whatever  construc- 
tion might  be  put  upon  this  clause  as  between  the  grantor 
and  grantees  in  the  deeds,  we  think  it  is  very  clear  that,  as 
between  the  plaintiff  and  the  defendant,  in  view  of  the  evi- 
dence  in  the  case,  it  should  not  be  held  as  in  any  manner 
affecting  the  plaintiff's  right  to  his  commission.  The  clause 
does  not  refer  to  the  matter  then  in  controversy  between  the 
parties,  that  is,  the  Garton  lease,  and  which  of  the  parties 
should  lose  the  $300,  which  he  insisted  should  be  deducted 
from  what  he  had  agreed  to  pay  for  the  part  purchased  by 
him. 

IV.  It  is  contended  that  the  verdict  is  not  supported  by 
the  evidence.     We  do  not  think  the  point  is  well  taken. 

Affirmed. 
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1.  Paupers:  duty  and  discretion  op  township  tbustees  in  grant-  LJi    ^fy 

INQ  UKLIEP :  LIABILTTT  OF  COUNTY  OF  RESIDENCE.     The  duty  of  tOWn- ^ 

ship  trastees,  when  applied  to  by  poor  persons  for  relief,  is  not  to  be 
determined  by  very  rij^d  rules.  They  must,  in  the  exercise  of  a  wise 
discretion,  grant  relief  where  they  judge  that  humanity  requires  it;  and 
they  must  often  act  promptly,  and  without  taking  time  to  make  an 
extensive  examination  of  the  applicant's  circumstances;  and  where  they 
act  in  good  faith,  and  without  the  abuse  of  discretion,  their  action  is  not 
subject  to  review.  (Armstrong  v,  Tama  Connty,  34  Iowa,  309.)  And  so, 
in  this  case,  where  the  tmstee^  of  one  of  the  townships  of  the  plaintiff 
county  in  good  faith  granted  relief,  at  the  county's  expense,  to  a  man 
and  family  who  had  a  settlement  in  the  defendant  county,  held  that  the 
defendant  county  could  not  avoid  liability  for  the  same  on  the  ground  that 
the  man  had  not  a  pauper  record  at  the  time  of  his  removal  to  the  plaintiff 
county,  and  that  he  had  some  property  at  the  time  the  relief  was  given. 

Appeal  from  Wright  Circuit  Court, 

Wednesday,  October  7. 

Action  to  recover  from  the  defendant  for  relief  furnished 
bj  the  plaintiflf  to  an  alleged  pauper,  G.  L.  Hutchinson,  and 
his  family.  There  was  a  trial  to  the  court,  and  judgment 
was  rendered  for  the  defendant.     The  plaintiff  appeals, 

S.  M.  WeaveTy  for  appellant. 

Nagle  &  Birdsall,  for  appellee. 

Adams,  J. — Several  questions  are  presented,  but  it  will  not 
be  necessary  to  consider  all  of  them.  The  record  contains  the 
findings  of  fact  and  conclusions  of  law  of  the  court  below,  and 
the  plaintiff  contends  that,  taken  together,  they  show  that  the 
court  misconceived  the  true  rule  of  law  as  applicable  to  the 
case.     The  findings  of  the  court  below  are  as  follows: 

"(1)  I  find  that  immediately  prior  to  April  1,  1876,  G. 
L.  Hutchinson  and  family,  consisting  of  a  wife  and  six  chil- 
dren, had   a  settlement  in   Wright   county;  (2)  that  about 
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April  1, 1876,  he  removed  with  his  family  and  settled  in  Iowa 
Falls,  Ilardin  township,  Ilardiu  county,  Iowa,  and  engaged 
in  the  livery  business;  (3)  that  about  September  1,  1876, 
Ilutchinson  and  several  members  of  his  family  were  taken 
sick,  and  made  application  for  relief  to  the  trustees  of  the 
township  where  they  resided;  (4)  that  on  such  application 
relief  was  extended  to  the  family,  and  that  the  account  stated 
by  the  plaintiff  is  correct  and  the  charges  reasonable;  (5) 
that  the  sickness  of  the  family  was  of  a  serious  character,  and 
removal  impracticable  until  about  March  1,  1877;  (6)  that 
on  or  about  December  24,  1876,  notice  was  given  by  the 
trustees  of  Ilardin  township  to  the  auditor  of  Wright  county 
that  the  family  was  a  public  charge  and  was  being  relieved 
at  public  expense,  and  demand  was  made  for  removal  and 
support,  to  which  the  authorities  of  Wright  county  gave  an 
unconditional  refusal,  and  repudiated  all  claims  of  Hardin 
county  arising  out  of  such  support;  (7)  that  subsequently, 
and  before  the  commencement  of  this  suit,  the  plaintiff's 
claim  was  duly  presented  to  the  board  of  supervisors  of 
Wright  county,  and  payment  was  demanded  and  refused;  (8) 
I  find  that  at  the  time  of  the  removal  of  the  family  from 
Wright  county  Hutchinson,  the  father  and  head  of  the  family, 
was  worth  about  $20,000,  [probably  erroneously  written  for 
$2,000,]  and  prior  thereto  had  always  provided  for  himself 
and  family,  and  that  neither  he  nor  any  member  of  his  fomily 
had  ever  been  a  public  charge;  (9)  I  find  that  at  and  during 
the  time  relief  was  being  extended  he  had  property  not 
exempt  from  execution  to  the  amount  of  $1,000,  a  portion 
of  which  had  been  secreted  so  that  it  would  have  been  difii- 
cult  to  discover  it;  (10)  I  am  persuaded  from  the  evidence 
that  the  township  trustees,  at  the  time  the  relief  was  extended, 
acted  in  good  faith,  and  under  the  belief  that  the  family  were 
in  such  a  state  of  want  as  required  relief  at  public  expense; 
but  I  find  as  a  fact  that  they  were  not  in  such  a  state  of  want, 
for  that  they  had  property  which  might  have  been  subjected 
to  their  support. 
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*'  From  the  above  facts  I  conclude  as  follows:  That  a  per- 
son without  a  pauper  record,  who  moves  from  one  county  to 
another,  with  property  sufficient  for  a  reasonable  support  for 
liimself  and  family,  and  engages  in  business,  and  is,  after  such 
removal,  overtaken  by  sickness  or  other  misfortune,  is  not 
within  the  chiss  of  poor  which  the  statute  contemplates  may 
be  relieved  at  the  expense  of  the  county  from  which  he  has 
removed;  and  in  this  particular  case  no  such  necessity  arose 
as  would  justify  an  expenditure  for  support  at  the  expense 
of  Wright  county.'' 

The  court  seems  to  have  attached  great  importance  to 
Hutchinson's  condition  at  the  time  he  removed  from  Wright 
county.  The  idea  of  the  court  manifestly  was  that  Wright 
county  was  not  chargeable  for  support  furnished  after  the 
removal,  unless  Hutchinson  had  a  pauper  record  prior  to  his 
removal,  or,  at  least,  was  in  needy  circumstances  at  the  time 
of  his  removal.  But  in  our  opinion  it  was  entirely  immate* 
rial  what  Hutchinson's  condition  or  record  was  or  had  been  at 
the  ti  me  of  his  removal.  A  poor  person  should  not  be  allowed 
to  suffer  because  there  was  a  time  in  his  previous  history 
when  he  was  not  poor.  Tlie  condition  of  a  person  who  has 
never  had  anything  but  a  pauper  record  is  bad  enough.  Cer- 
tainly we  cannot  hold  that  a  person  who  has  not  always  had 
a  pauper  record  may  be  worse. 

Possibly  it  was  not  the  idea  of  the  court  that  a  person  who 
removes  from  one  county  to  another  cannot  become  a  proper 
subject  for  poor  relief,  unless  he  was  such  subject  prior  to  his 
removal.  We  are  inclined  to  think  it  was  not,  and  that  the 
idea  of  the  court  was  that  where  a  person  removes  from  one 
county  to  another,  and  falls  into  a  state  of  want,  the  couuty 
of  his  residence  must  furnish  relief,  but  cannot  look  to  the 
county  of  his  settlement,  unless  it  can  show  that  the  person 
relieved  liad  a  pauper  record,  or,  at  least,  was  in  needy  cir- 
cumstances, prior  to  removal.  But  in  our  opinion  there 
is  no  warrant  for  such  a  rule,  and  we  do  not  understand  the 
defendant's  counsel  as  seriously  contending  that  there  is.  .  The 
Vol.  LXVIl— 9 
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position  upon  which  they  seem  to  rely  is  that  Hutchinson's 
condition  was  not  such  as  called  for  relief  from  the  plaintiff, 
and  that,  the  plaintiff  having  furnished  relief  in  the  absence 
of  all  obligation  to  furnish  it,  no  obligation  arose  on  the  part 
of  the  defendant  to  reimburse  the  plaintiff.  Undoubtedly, 
relief  should  not  be  furnished  at  public  expense  to  a  person 
who  is  not  in  such  a  state  of  want  as  to  require  relief;  and, 
where  application  is  made  for  relief,  the  township  trustees 
should  make  a  reasonable  effort  to  ascertain  the  true  condition 
of  the  applicant.  But  it  does  not  follow  that  because  the 
applicant  may  have  some  property  his  condition  is  not  such 
as  to  require  relief.  Take  the  case  at  bar.  Here  was  a  large 
family,  some  of  whom  doubtless  were  helpless  even  in  a  state 
of  health.  The  head  of  the  family  and  several  of  the  members 
were  stricken  down  by  a  serious  sickness",  and  sickness  among 
them  continued  for  six  months.  They  had  recently  removed 
to  the  place  where  they  were  taken  sick,  and  were  probably 
among  comparative  strangers,  and  may  have  been  without 
money  or  credit  The  fact  that  they  had  a  thousand  dollars* 
worth  of  property  somewhere  in  the  world  did  not  preclude 
the  possibility  that  they  were  proper  subjects  of  relief. 
Yet  the  finding  of  the  court  that  they  were  not  proper 
subjects  seems  to  be  based  wholly  upon  the  existence  of  this 
property.  It  is  true  that  the  court  found  that  the  property 
could  have  been  subjected  to  their  support;  by  which  we 
understand  the  court  to  mean,  not  that  it  might  be  employed 
in  their  support  as  far  as  it  might  yield  an  income,  as  j)0S8i- 
bly  it  was,  but  that  it  might  have  been  sold.  But  no  one  but 
Hutchinson  had  power  to  subject  it  by  direct  sale,  and  he 
was  probably  disqualified  for  business,  and  he  and  his  family 
needed  food,  fuel,  shelter  and  medical  attendance  at  once.  Any 
person  who  is  prostrated  by  sickness  in  a  strange  commu- 
nity, and  is  without  the  necessaries  of  life  and  without  money, 
credit  or  friends,  is  a  subject  of  poor  relief,  though  in  health 
he  may  be  far  from  it. 

The  duty  of  township  trustees,  when  applied  to  for  poor 


OCTOBER  TERM,  1885.  131 

Hardin  County  y.  Wright  County. 

relief,  is  not  to  be  determined  by  very  rigid  rules.  They  must, 
in  the  exercise  of  a  wise  discretion,  grant  relief  where  they 
judge  that  humanity  requires  it.  They  must,  too,  oftentimes 
act  promptly,  and  without  taking  time  .to  make  an  extensive 
examination  of  the  applicant's  circumstances.  Where  they  act 
in  good  faith,  or  without  abuse  of  discretion,  their  action,  in 
our  opinion,  is  not  subject  to  review.  Poplin  v,  Hawke^  8  N. 
H.,  306;  Taunton  v.  Weetport^  12  Mass.,  355;  Armstro^ig 
V.  Taina  Go.^  34  Iowa,  309.  While  the  last  case  is  not  quite 
parallel  to  this,  the  reasoning,  we  think,  upon  which  the  decis- 
ion is  based  is  applicable.  The  court  below  found  that  the 
trustees  acted  in  good  faith,  and  this  finding  is  not  overcome 
or  neutralized  by  the  finding  that  Hutchinson  had  property. 
We  may  assume  that  the  board  of  supervisors  of  Hardin 
county  approved  of  the  relief  furnished,  as  the  county  appears 
to  have  paid  the  bills.  On  one  point  the  finding  of  facts 
appears  to  be  deficient,  and  that  is  as  to  whether  the  defend- 
ant county  was  notified  of  the  furnishing  of  support  within  a 
reasonable  time,  as  the  statute  provides.  The  court  found 
merely  that  the  notice  was  given  on  the  twenty-fourth  day 
of  December,  1876.  It  is  not  for  us  to  say,  as  a  matter  of 
law,  that  that  was  within  a  reasonable  time.  We  cannot,  then, 
render  judgment  for  the  plaintiff  upon  the  finding,  notwith- 
standing we  think  that  the  court  erred  in  rendering  judgment 
for  the  defendant.  The  case,  then,  must*  be  remanded  for 
another  trial. 

Revbbsed. 
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^  1.  Eridenoe:  parol  to  vary  writikq:  duty  of  court  to  istkrpbkt 

WRiTiNO.  This  action  was  founded  apon  a  written  contract  ( set  out  in 
the  opinoin)  which  shows  an  unconditional  t»ale  of  a  new  piano  to  plaint- 
iff, and  the  like  sale  of  an  old  one  by  her  to  defendant,  and  an  unequiv- 
ocal agreement  on  her  part  to  pay  a  certain  sum  of  money  in  addition. 
Held  that  it  was  error  to  admit  parol  testimony  to  show  that  the  sales 
were  upon  conditions  not  expressed  in  the  written  contract;  and  tbat  it 
was  the  duty  of  the  court  to  interpret  the  contract  as  written,  and  error 
to  oubmit  it  to  the  jury  for  intrepretatioB  in  the  light  of  such  oral  testi- 
mony. 

2. :  oftalub:  witnbm  must  bb  shown  to  be  compbtent.    a 


witness  should  not  be  allowed  to  state  what  in  his  judgment  a  certain 
article  (a  piano  in  this  case)  is  worth,  without  fii*«t  showing  that  he  is 
acquainted  with  the  value  of  such  property  in  the  market 

Appeal  from,  Polk  Circuit  Court. 

Wednesday,  October  7. 

Plaintiff  brought  this  action  to  recover  the  value  of  a 
piano.  She  alleges  in  her  petition  that  she  entered  into  a 
contract  with  defendant  for  the  exchange  of  a  piano  which 
she  owned  for  another  piano  which  defendant  owned;  that  it 
was  a  condition  of  the  contract  that  she  should  have  a  reason- 
able time  after  the  delivery  to  her  of  defendant's  instrument 
within  which  to  test  it,  and  that,  if  she  was  not  satisfied  with 
said  instrument  after  testing  it,  but  preferred  to  retain  her  own, 
defendant  would  take  it  back  and  return  her  piano  to  her, 
but,  if  she  was  satisfied  with  the  instrument  afler  testing  it, 
she  was  to  retain  it,  and  pay  defendant  the  diflFerence  in  value 
between  the  two  instruments;  that  in  pursuance  of  this  agree- 
ment defendant  delivered  said  piano  to  her  and  took  posses- 
sion of  her  instrument,  and  removed  the  same  from  her 
premises;  that  afterwards,  and  after  she  had  fairly  tested  the 
piano  left  with  her,  she  notified  defendant  that  she  was  not 
satisfied  with  it,  and  requested  him  to  remove  it  and  return 
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her  instrument;  that  defendant  did  remove  the  piano  which 
had  been  delivered  to  her  under  the  contract,  but  has  neglected 
and  refused  to  return  the  instrument  belonging  to  her,  but  has 
converted  the  same  to  its  own  use.  Defendant  denies  that  it 
made  a  contract  with  plaintiff  for  the  exchange  of  pianos  on  the 
conditions  alleged  by  her,  and  alleges  that  it  made  an  uncondi- 
tional sale  of  a  piano  to  plaintiff  for  the  price  of  $375,  and 
that  it  accepted  from  her  an  old  piano  at  the  price  of  $125  in 
part  payment  of  said  sum ;  that,  after  the  sale  and  delivery 
of  said  piano  to  plaintiff,  she  desired  to  exchange  the  same 
for  another  instrument,  and  that  at  her  request  it  consented 
to  make  such  exchange,  and  that  after  this  exchange  was  con- 
summated it  consented  to  take  back  the  second  piano 
delivered  to  her  and  permit  her  to  select  a  lower-priced 
instrument,  and  that,  in  compliance  with  this  agreement,  it 
did  take  said  instrument  away,  and  that  it  has  at  all  times 
been  ready  and  willing  to  deliver  to  her  another  instrument 
in  place  of  the  one  so  removed,  but  that  she  had  neglected 
and  refused  to  designate  one  which  she  was  willing  to  accept. 
There  was  a  verdict  and  judgment  for  plaintiff.  Defendant 
appeals. 

Callender  cfe  Smithy  for  appellant. 

J,  M,  St,  John^  for  appellee. 

Rred,  J. — I.     On  the  trial  plaintiff  introduced  parol  evi- 
dence which  tended  to  prove  that  defendant  delivered  tlie 
piano  which  it  first  delivered  to  plaintiff,  and 
wUin'^-^dSf  ''^^^i^^^i   *^®   ol<l  instrument  from  her,  on  the 
TnteJ^ret^       Understanding  that  she  should  test  the  instru- 
wiiting.  ment  which  she  received,  and  that,  if  she  was 

satisfied  with  it  after  giving  it  a  fair  trial,  she  sliould  keep  it 
at  the  price  agreed  upon,  which  was  $375,  and  that  defendi 
antshould  retain  the  old  piano  at  $125,  and  credit  that  amount 
on  the  price  of  the  new  one;  and  that  plaintiff  should  pay  the 
balance  of  the  price  in  monthly  installments;  but  that,  if  she 
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was  not  satisfied  with  it  after  such  trial,  she  had  the  right  to 
terminate  the  transaction  and  demand  the  return  of  the  old 
instrument  and  the  removal  of  the  one  delivered  by  defend- 
ant. Defendant  introduced  the  following  instrument  in  writ- 
ing, which  was  signed  by  plaintiff  and  delivered  to  defendant 
at  the  time  the  contract  was  entered  into: 
«$375  June  2,  1883. 

"For  value  received,  I,  the  undersigned,  *  * 

*  promise  to  pay  to  the  order  of  "W.  W.  Kimball  Com- 
pany three  hundred  and  seventy-five  dollars,  at  its  oflSice  in 
Chicago,  Illinois,  as  follows:  One  hundred  and  twenty -five 
dollars  in  hand  paid  by  one  second-hand  piano;  fifteen  dol- 
lars on  the  second  day  of  July;  and  fifteen  dollars  on  the 
second  day  of  each  following  month  until  the  whole  amount 
is  paid,  with  interest  on  each  payment  at  the  rate  of  10  per 
cent  per  annum  from  the  date  hereof  until  paid,  with 
exchange,  and  a  reasonable  attorney's  fee  if  this  note  is  placed 
in  the  hands  of  an  attorney  for  collection.  To  secure  the 
payment  of  the  sums  of  money  in  the  foregoing  note  con- 
tracted to  be  paid,  together  with  interest,  exchange  and 
attorney's  fees,  as  therein  provided,  the  undersigned  hereby 
mortgages  to  said  W.  W.  Kimball  Company  one  piano,  made 
by  Emerson,  No  28445,  style  ^3,'  being  the  property  sold 
by  W,  W.  Kimball  Company  to  me,  in  part  payment  for 
which  the  foregoing  note  is  given.         *         *         •  " 

After  introducing  this  instrument,  defendant  moved  the 
court  to  exclude  said  parol  evidence  on  the  ground  that  it 
tended  to  prove  a  different  contract  from  the  one  evidenced 
by  the  written  instrument,  and  was  therefore  incompetent. 
The  court  overruled  this  motion,  and  by  his  instructions  he 
left  it  to  the  jury  to  determine  what  the  agreement  between 
the  parties  was,  and  directed  them  that,  in  determining  that 
question,  they  should  consider  the  written  contract  and  all 
that  was  said  and  done  by  the  parties  in  the  dealings  and 
transactions  which  are  the  subject  of  the  action.  In  our 
opinion,  these  rulings  are  erroneous. 
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By  the  written  contract,  plaintiff  bound  herself  uncondi- 
tionally to  pay  $375  for  the  piano  which  defendant  had  sold 
to  her.  It  also  contains  an  express  agreement  between  the 
parties  that  the  second-hand  instrument  should  be  taken  by 
defendant  as  payment  of  $125  of  that  amount.  It  evidences 
an  unconditional  sale  of  the  new  instrument  to  plaintiff  and 
of  the  old  one  by  her  to  defendant.  The  parol  evidence 
tended  to  prove  a  different  contract.  Under  the  familiar  ele- 
mentary rule  that  parol  evidence  is  inadmissible  to  contradict 
or  vary  the  terms  of  a  written  instrument,  it  should  have 
been  excluded,  and  the  court,  instead  of  submitting  it  to  the 
jury  to  determine  what  the  agreement  was,  should  have 
determined  the  question  by  properly  interpreting  the  instru- 
ment. 1  Greenl.  Ev.,  §§  275,277;  American  Emigrant 
Co.  V.  Clarkj  47  Iowa,  671. 

II.     A  witness  who  was  not  shown  to  have  any  knowledge 

of  the  market  value  of  such  property  was  permitted,  against 

defendant's  objection,  to  testify  that  the  piano 

value:  wu-      whicli  defendant  received  from  plaintiff  was  in 

showQtobe     her  judgment  worth  $125.     This  evidence  was 

competent.  J      r>  t-.   /.      V 

incompetent.  Defendant's  liability,  if  it  was 
liable  at  all,  was  for  the  fair  market  value  of  the  piano.  The 
opinions  of  witnesses  who  were  shown  to  be  acquainted  with 
the  value  of  such  property  in  .the  market  would  be  com- 
petent evidence  to  prove  such  value.  There  can  be  no  pre- 
sumption, however,  in  the  absence  of  a  showing,  that  a  wit- 
ness is  competent  to  form  a  correct  opinion  on  the  subject; 
and,  until  some  showing  of  competency  is  made,  the  opinion 
of  the  witness  is  not  admissible. 

For  the  errors  here  pointed  out,  the  judgment  of  the  cir- 
cuit court  will  be 

Reversed. 
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Farmer  v.  The  Ceictral  Iowa  R'y  Co. 

1.  Bailroads:  injury  to  bmplots  bt  kxpo6urb  to  gold:  keolt- 
oence:  contributory  nbgligencb.  Plaintiff,  ander  a  ^section 
boss,"  went  on  a  band  car,  with  the  ''boss*'  and  another  man,  on  a 
very  cold  morningr,  to  work  on  a  distant  part  of  the  road.  Plaintiff 
twice  remarked  that  he  believed  big  feet  were  freeziDfp,  and  requested 
that  the  car  be  stopped  and  he  be  allowed  to  walk,  but  the  requests  were 
not  made  with  that  de£n*ee  of  earnestness  and  urgency  with  which  men 
usually  make  known  their  wants  when  their  personal  safety  depends  on 
the  thing  wanted;  and  so  the  car  was  not  stopped,  though  plaintiff  had 
it  in  his  power  to  stop  it  by  the  use  of  the  braken,  and  it  would  not  have 
been  an  act  of  insubordination  for  him  to  do  so.  Besides,  plaintiff  might 
have  availed  himself  of  shelter  and  a  fire  after  their  arrival  at  their  des- 
tination, but  he  did  not  do  so,  but  proceeded  to  shovel  snow  till  about  2 
o'clock  p.  M.,  when  he  said  that  his  feet  were  frozen,  and  he  was  taken 
home.  By  the  freezing  of  his  feet  he  was  permanently  injured.  I/eld 
that  the  ''boss*'  was  not  guilty  of  negligenco  for  which  the  company 
was  liable,  but  that  plaintiff  was  guilty  of  contributory  negligence,  and 
could  not  recover. 

Ajppeal  from  Keokuk  District  Court. 

Wednesday,   October  7. 

Action  to  recover  for  personal  injuries  sustained  by  plaint- 
iff, who  was  in  the  employment  of  defendant,  through  the 
negligence  pf  a  co-employe  under  whose  direction  he  was 
working.  There  was  a  judgment  upon  a  verdict  for  plaint- 
iff.    Defendant  appeals. 

J,  IL  Blair^  A.  C.  Daly  and  G.  D.  Woodin^  for  appel- 
lant. 

J,  F.  c6  W.  li.  Ldcey^  for  appellee. 

Beck,  Ch.  J. — I.  The  plaintiff,  being  employed  as  a 
"  section  hand"  by  defendant,  with  another  "  section  hand" 
and  a  "boss,"  for  the  purpose  of  cleaning  snow  from  a  por- 
tion of  the  track  of  the  section  of  which  they  had  the  care, 
went  upon  a  hand-car  about  three  miles,  in  order  to  begin 
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the  work  of  the  day.  The  morning  was  excessively  cold; 
the  thermometer,  according  to  plaintiff's  testimony,  being 
thirty-seven  degrees  below  zero.  Plaintiff  voluntarily  went 
upon  the  car;  that  is,  it  would  not  have  been  regarded  as  an 
act  of  insubordination  had  lie  refused  to  go.  The  workmen 
had  not  proceeded  more  than  half  the  way  when  plaintiff 
complained  that  his  feet  were  very  cold,  and  he  feai^d  they 
were  freezing,  and  expressed  a  wish  to  stop  the  car,  which 
was  running  at  about  twelve  miles  per  hour,  that  he  might 
get  off  and  walk.  It  appears  that  the  "  boss  "  made  no  reply, 
and  it  is  not  shown  that  he  heard  the  request.  Soon  atler 
a  like  request  was  made,  to  which  the  "  boss"  made  an  evas- 
ive reply,  and  with  which  he  did  not  comply.  In  a  few  min- 
utes, not  exceeding  ten,  after  the  last  request,  the  car  was 
stopped.  The  "  boss"  and  another  man  went  into  a  "  tank- 
house"  for  a  time,  where  some  shelter  was  afforded  from  the 
extreme  cold.  The  plaintiff  remained  outside.  In  a  short 
time  the  three  proceeded  to  the  work  of  shoveling  snow  at 
points  on  the  track  beyond  the  place  at  which  they  had  stop- 
ped. They  returned  to  the  "  tank-house"  about  two  o'clock, 
and  took  their  dinner  at  four.  Plaintiff  then  informed  the 
'*  boss"  that  his  feet  were  frozen,  and  that  he  desired  to  go 
home.  He  was  taken  home  upon  the  hand  car,  when  it  was 
found  that  his  feet  were  severely  frozen.  He  has  suffered 
greatly  from  the  injury,  which  is  permanent.  These  facts 
appear  in  the  testimony  of  plaintiff.  Some  of  them  are 
stated  differently,  or  are  disputed,  in  the  evidence  for  defend- 
ant. 

Tiie  testimony  for  defendant  shows,  and  the  facts  are  not 
disputed,  that  plaintiff  could  have  stopped  the  car  at  any 
time  by  the  use  of  the  brake,  and  it  would  not  have  been 
regarded  as  an  act  of  insubordination;  and  by  the  same  evi- 
dence it  appears  that  there  was  a  stove  in  the  "  tank-house." 
There  was  no  fire  built  in  it  when  the  men  were  there  in  the 
morning,  but  there  was  a  tire  in  it  when  they  took  their  din- 
ners in  the  afternoon. 
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II.  Assuming,  for  the  purposes  of  tlie  case,  that  defendant 
would  be  liable  for  negligence  of  the  «  bo3s,"  if  any  be 
shown,  we  are  of  the  opinion  that  the  evidence  fails  to  show 
facts  from  which  such  negligence  may  be  inferred.  Had  the 
"boss"  been  advised  that  plaintiff^'s  safety  required  him  to 
stop  the  car,  it  would  doubtless  have  been  negligence  for  him 
not  to  have  done  so.  But  we  are  clearly  of  the  opinion  that 
the  "boss"  could  not  have  inferred  from  plaintiff's  request 
that  he  was  in  imminent  danger  which  could  only  be  avoided 
by  stopping  the  car.  Plaintiff's  request,  according  to  his 
own  testimony,  was  not  made  with  the  earnestness  and 
urgency  with  which  men  usually  make  known  their  wants 
when  their  personal  safety  depends  upon  the  thing  wanted. 

III.  We  think,  too,  that  plaintiff  failed  to  exercise  proper 
care  to  avoid  the  injury;  that  in  fact  he  contributed  thereto 
by  his  own  negligence.  If  it  was  necessary  to  have  the  car 
stopped  for  him  to  get  off,  it  was  in  his  own  power  to  stop 
it.  Ordinary  prudence  required  him  to  do  this.  His  failure 
to  do  it  was  negligence  contributing  to  the  injury.  We 
think,  too,  that  he  failed  to  exercise  proper  care  in  not  going 
into  the  "  tank-house,"  and  negligently  exposed  himself  to 
the  intense  cold,  when  he  could  have  had  shelter  and  a  fire. 
This  negligence  doubtless  contributed  to  his  injury,  and  he 
cannot  recover  therefor. 

In  our  opinion  the  district  court  erred  in  failing  to  instruct 
the  jury  in  accord  with  these  views,  and  in  overruling  a 
motion  for  a  new  trial.  Other  questions  discussed  by  coun- 
sel need  not  be  considered. 

Heyebsed. 
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Fbamoe  v.  Haynes  et  al. 

Chattel  Mortgage:  salb  of  fuoperty  under:  collusion  and 
fraud:  acceptance  of  proceeds  by  owner:  estoppel.  Plaint- 
iff 0OUfcht  to  8et  aside  the  sale  of  a  horse  ander  a  chattel  mortgaf^» 
upon  the  i^roand  of  collaRion  between  the  mortgagee  and  the  par- 
chaser;  bat.  it  appearing  that  plaintiff  had  accepted  the  surplus  of  the 
proceeds  of  the  sale,  held  that  he  was  estopped  from  asserting  that  the 
sale  was  invalid. 

Ajypeal  from  Page  Circuit  Court. 
Tuesday,  October  20. 
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Action  in  equity  to  set  aside  a  foreclosure  of  a  chattel 
mortgage  executed  upon  a  horse  by  the  plaintiff  to  the 
defendant  Gillispie.  The  court  dismissed  the  plaintiff's  peti- 
tion, and  he  appeals. 

B.  F,  Todd  and  James  McCabe^  for  appellant. 

K.  A,  Pence  and  Clark  <&  Paraloxo^  for  appellees. 

Adams,  J. — The  horse  was  purchased  by  the  defendant 
Haynes  for  $655.75.  This  was  enough  to  pay  tlio  debt 
and  costs,  and  leave  a  balance  of  nearly  $500.  The  plaintiff 
was  absent  at  the  time  of  the  sale.  Upon  returning  and 
hearing  of  the  sale  he  offered  to  pay  Haynes  the  amount  of 
his  bid  and  $100  more  if  he  would  relinquish  the  horse,  but 
Haynes  was  unwilling  to  do  it.  The  plaintiff  then  went  to 
the  sheriff,  who  held  for  him  the  Imlance  of  the  proceeds  of 
the  sale,  and  received  from  him  a  part  thereof,  and  directed  a 
part  to  be  paid  to  one  Webster,  who,  we  infer,  was  a  debtor 
of  the  plaintiff,  and  was  setting  up  some  claim  to  the  money 
by  way  of  attachment.  A  few  days  later  the  plaintiff 
brought  this  action  to  set  aside  the  sale,  alleging  a  fraudu- 
lent collusion  between  Haynes  and  Gillispie,  the  mortgagee, 
and  alleging  also  that  the  sale  was  irregularly  and  illegally 
made.  The  court  below,  without  ruling  expressly  upon  the 
questions  of  fraud  and  illegality,  held  that  the  plaintiff  estop- 
ped himself  from  setting  up  the  same  by  accepting  the  pro- 
ceeds of  the  sale.  The  plaintiff  denies  that  any  estoppel 
arose  from  his  acceptance  of  the  money,  because  he  says  he 
had  offered  to  pay  Haynes  the  full  amount  of  his  bid  and 
more,  and  accepted  the  money  with  the  view  of  paying  it  to 
him  if  he  would  take  it.  He  also  says  that  at  the  time  he 
accepted  the  money  he  did  not  have  full  knowledge  of  the 
facts  which  rendered  the  sale  invalid. 

We  are  well  satisfied  that  neither  Haynes  nor  Gillispie 
was  guilty  of  any  attempt  to  defraud  the  plaintiff.     As  to  the 
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alleged  irregularities  in  making  the  sale,  we  have  to  say  that 
the  principal  one  seems  to  be  that  the  property  was  not  sold 
to  the  highest  bidder,  nor  to  the  person  to  whom  it  was 
struck  off,  but  was  sold  to  the  next  highest  bidder,  whose 
bid  was  twenty-five  cents  less;  the  highest  bidder  not  being 
able  to  pay  for  the  property  in  accordance  with  the  terms  of 
the  sale.  But  the  evidence,  we  think,  shows  that  the  plaint- 
iff, at  the  time  he  accepted  the  money,  had  knowledge  of  the 
essential  facts  pertaining  to  the  mode  in  which  the  horse  was 
sold.  As  to  the  plaintiff's  position,  that  he  accepted  the 
money  merely  for  the  purpose  of  paying  it  to  Haynes,  we  have 
to  say  that  we  do  not  think  that  he  is  sustained  by  the  evidence. 
We  think  that  fie  accepted  it  as  his  own.  In  the  very  act, 
indeed,  in  which  he  accepted  it,  he  used  a  part  in  paying 
Webster.  We  have  no  doubt  that  at  that  time  he  intended 
to  treat  the  sale  as  valid,  and  rely  upon  his  offer  made  to 
Ilaynes  to  enable  him  to  reacquire  the  horse  by  contract. 
We  have  looked  in  vain  for  any  evidence  tending  to  show 
that  he  made  the  offer  which  he  did  upon  the  theory  that  the 
horse  was  still  his,  and  that  his  offer  was  made  as  a  condi- 
tion, precedent  to  his  right  to  test  the  validity  of  the  sale. 
We  think  that  he  assumed  that  it  was  valid,  and  intended  to 
appropriate  the  proceeds,  and  negotiate  as  best  he  could  with 
Uaynes  for  a  relinquishment  of  his  claim. 
The  judgment  of  the  circuit  court  must  be 

Affirmed. 
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The  State  v.  Hakt. 
Criminal  Law:  discharge  of  grand  jury  as  illegally  drawn: 

INDICTMENT  BY  SECOND  GRAND  JURY!    MOTION  TO   QUASH  BECAUSE 

FIRST  JURY  WAS  ILLEGALLY  DI8CQARGED.  A  defendant  held  to 
answer  to  a  criminal  charp^e  had  challenged  the  grand  jury  on  the 
ground  that  it  was  illegally  drawn,  and  the  challenge  was  sustained 
and  the  jury  discharged,  and  another  jury  was  summoned  and  impan- 
eled as  prescribed  by  Code,  g  244.  The  defendant  in  this  case  was 
indicted  by  the  second  grand  jury,  and  he  moved  to  quash  the  indict- 
ment on  the  ground  that  the  first  jury  was  illegally  discharged  and,  con- 
sequently, that  the  second  one  was  illegally  drawn.  Held  that  the 
order  discharging  the  first  jury  could  not  thus  be  collaterally  attacked. 

:  EVIDENCE  OF  MORAL  CHARACTER  OF  WITNESS:  WHO  COM- 
PETENT TO  TESTIFY  TO.  A  witness  who  showed  that  he  had  known 
defendant  for  many  years — ever  since  he  was  a  small  boy — was  compe- 
tent to  testily  to  his  moral  character  as  a  test  of  his  credibility  as  a  wit- 
ness.   Code,  §3649. 


3.  : :  LIMIT  AS  TO  time:  instruction:  error  without 

PREJUDICE.  If  an  instruction  directing  the  jury  that  the  character  and 
reputation  of  a  witness  in  the  community  where  he  resides,  or  has 
resided,  may  be  considered  for  the  purpose  of  testing  his  credibility  is 
erroneous,  in  that  it  does  not  limit  the  evidence  to  places  where  the  wit- 
ness has  resided  recently,  yet,  since  all  the  witnesses  testifying  to 
defendant's  bad  moral  character  in  this  case  testified  that  they,  had 
known  him  for  a  great  many  years,  and  up  to  the  time  of  the  trial,  and 
lived  in  the  county  of  his  residence,  held  that  the  error  in  the  instruc- 
tion, if  any,  was  without  prejudice  to  defendant,  and  no  ground  for 
reversal. 

4.  :  forgery:  indictment:  name  of  person  defrauded.    An 

\  indictment  for  forgery  need  not  allege  the  name  of  the  person  to  whom 

the  forged  instrument  was  uttered.  Code,  §  4813.  State  v.  Stuart,  61 
Iowa,  203,  followed. 

Appeal /rom  Cass  District  Court. 

Tuesday,  October  20. 

Dependant  was  indicted  and  couvicted  of  the  crime  of  for- 
gery.    He  now  appeals  to  this  court. 

J^.  Willard  and  Z.  Z.  De  Lano^  for  appellant. 

A,  J.  Bakery  Attorney -general^  for  the  State. 
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Beck,  Ch.  J. — I.    The  defendant  moved  to  set  aside  the 

indictment  for  the  reason  that  the  grand  jury  finding  it  bad 

1.  CRIMINAL    iiot  been  drawn  in  the  manner  prescribed  by  law. 

charge  of        The  facts  Upon  which  the  motion  was  based  are 

in^iiy,         these:    A  defendant  held  to  answer  to  a  crim- 

diawu:  In-        , 

secimd" Vaud  ^       charge  had  challenged  the  grand  jury  on  the 

to^qu^h*!!?"  ground  that  it  was  illegally  drawn,  in  that  the 

Jury  wafii-  ^8*8  of  grand  jurors  had  been  compared  with  a 

clf^dl*^  transcript  of  the  poll-books,  and  not  with  the  poll- 


books  themselves.  See  Code,  §  240,  Upon  the  considera- 
tion of  the  challenge,  the  district  court  sustained  it,  deciding 
that  the  jury  had  not  been  lawfully  drawn,  and  discharged 
the  grand  jury,  and  another  was  summoned  as  prescribed  by 
Code,  §  244.  Defendant  was  indicted  by  the  grand  jury 
summoned  in  the  place  of  the  one  discharged.  He  now  insists 
that  the  first  grand  jury  was  illegally  discharged,  and  that  the 
second  was  therefore  unlawfully  impaneled. 

II.  The  question  of  the  illegal  impaneling  of  the  second 
jury  depends  upon  the  correctness  of  the  decision  of  the 
court  in  discharging  the  first.  If  that  dicision  was  correct, 
then  the  second  was  lawfully  impaneled.  It  will  be  held  by 
the  law  as  correct  until  it  is  lawfully  set  aside  or  reversed. 
But  that  cannot  be  done  in  a  collateral  proceeding,  and  the 
motion  of  defendant  to  quash  the  indictment  is  of  such  a 
proceeding.  We  must  keep  in  view  the  exact  facts. 
Defendant  by  his  motion  does  not  directly  assail  the  decision 
under  which  the  first  jury  was  discharged;  he  attacks  the 
order  of  the  court  impaneling  the  second,  which  he  claims 
was  irregular  because  there  was  another  lawful  jury,  the  first 
one,  or  because  the  decision  under  which  it  was  discharged  was 
erroneous.  He  thus,  in  fact,  assails  the  first  order  in  a  col- 
lateral proceeding.  "We  need  not  inquire  whether  defend- 
ant could,  under  the  provisions  of  the  law,  assail  in  any  man- 
ner the  order  for  the  discharge  of  the  first  jury.  If  the  stat- 
ute makes  no  provision  for  such  a  proceeding,  we  cannot  sup- 
ply the  omission.     The    impediment  in    the  way   of  the 
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administration  of  the  criminal  law,  which  would  arise  in  case 
defendant's  position  is  sound,  would  obviously  result,  in  many 
castjs,  in  the  defeat  of  justice.  The  order  of  the  court  dis- 
charging the  grand  jury  would  come  up  for  review  in  all 
eases  wherein  indictments  should  be  found  by  the  second 
grand  jury,  thus  making  the  adminislration  of  justice  uncer- 
tain. The  objection  urged  by  defendant  is  not  commended  to 
us  by  any  showing,  or  even  allegations,  of  prejudice  or  possible 
injustice  resulting  to  defendant  by  reason  of  the  fact  that  the 
indictment  \vm  found  by  the  second  grand  jury.  And  we 
cannot  imagine  any  special  prejudice  that  would  result  to 
him  therefrom,  or  that  the  fact  in  any  manner  would  work 
injustice.  The  courts,  we  think,  are  beginning  to  turn  their 
faces  from  all  technical  objections  made  in  criminal  cases, 
and  from  all  complaints  of  irregularities  and  non-compliance 
with  forms  from  which  no  prejudice  or  injustice  could  result 
to  the  accused.  It  is  well  that  this  disposition  now  exists, 
and  it  is  to  the  discredit  of  the  administration  of  the  law  that 
it  has  not  been  exhibited  in  years  gone  by. 

III.  A  witness  who  has  known  defendant  well,  and  has 
resided  in  the  town  where  he  was  raised,  testified,  in  response 

^ .  e^.    to  a  proper  question,  that  his  general  moral  char- 

af  cimiwiSr^  acter  was  bad.  This  evidence  was  objected  to  on 
who  oompe-  the  ground  that  it  was  "  incompetent,  immaterial, 
to.  ^   and  not  rebutting;"  and  that  the  impeaching  wit- 

ness must  show — which  was  not  done  in  this  case — that  he 
knew  the  reputation  of  the  witness  in  tlie  neighborhood 
where  he  resided.  The  Code,  §  3649,  provides  that  "the 
general  moral  character  of  the  witness  may  be  proved  for  the 
purpose  of  testing  his  credibility."  The  evidence  in  ques- 
tion is  competent  and  material  under  this  provision. 

IV*.  If  the  word  "  character  "  used  in  the  section  quoted 
means  reputation,  we  are  authorized  to  believe  that  the  wit- 
ness used  the  word  in  that  sense.  Indeed,  it  is  commonly  so 
used  in  conversation.  The  witness  shows  that  he  had  known 
defendant  well  for  many  years, — ever  since  he  waw  a  small 
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boy;    inferentially  showing   that  he  was   acquainted    with 

deiendant^s  "character"  or  "reputation"  among  his  neighbors. 

V.     An  instruction  of  the  court  directed  the  jury  that  the 

character  and  reputation  of  a  witness   in   the   community 

^ . .  "where  he  resides,  or  has  resided,"  may- be  cou- 

time  ?1n?  sidered  "  for  the  purpose  of  affecting  his  credrbil- 
ro^^wuholir  ity."  This  instruction  is  objected  to  on  the 
piejudice.  ground  that  it  permits  evidence  of  reputation  in 
all  communities  where  the  witness  has  resided.  Evidently, 
if  the  evidence  is  confined  to  a  recent  period,  it  is  competent, 
and  the  instruction,  probably,  ought  to  have  been  so  limited. 
If  the  instruction  is  erroneous  in  this  respect,  the  witnesses 
impeaching  defendant  all  show  that  they  knew  defendant 
well  for  a  great  many  years,  and  up  to  the  time  of  trial,  and 
lived  in  the  county  of  his  residence.  No  prejudice,  there- 
fore, could  have  resulted  to  defendant  from  the  error  in  the 
instruction,  if  there  be  error  in  this  regard. 

YL     It  is  next  insisted  that,  as  the  indictment  does  not 
show  to  whom  the  forged  paper  was  uttered,  the  conviction 

cannot  be  supported.     But  the  objection  was  not 

JuctnSnt :""  "lade  cxccpt  upon  a  motion  in  arrest,  and  no 
JSnde?' ^^^  question  was  made  as  to  the  pArty  to  whom  the 
^'^^^^  paper  was  uttered.  He  was  the  party  defrauded 
by  the  forgery,  and  it  was  not  necessary  to  6et  out  his  name 
in  the  indictment.  Code,  §  4313.  See  State  v.  Maaweliy 
47  Iowa,  454.  Tliis  court  has  held  that  an  indictment  f<jr 
forgery  which  fails  to  allege  the  name  of  the  person  to  whom 
the  forged  instrument  was  uttered  is  good.  State  v.  Stu- 
art, 61  Iowa,  203. 

VII.    We  are  of  the  opinion  that  the  evidence  sufficiently 
supports  the  conviction. 

The  foregoing  discussion  disposes  of  all  questions  in  the 

case. 

Affibmed. 
Vol.  LXVII— 10 
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Barkeb  v.  The  Town  of  Pkert. 

Evidence:  personal  injury:  exhibition  op  wodnds  to  jury. 
The  practice  of  permittiDg  persons  who  sue  for  personal  ii\j arias  to 
exhibit  to  the  jury  their  wounds  or  iqjured  limbs  has  been  too  lonflr 
sanctioned  in  this  state  to  be  now  called  in  question. 


2.   :  PHOTOGRAPHIC  views:  IfAONIFYINO  OI>A88BS:  TAKING   VIEWS 

TO  JURY-  ROOM.  Wherever  it  is  proper  that  the  locus  in  quo,  or  any 
object,  be  de<«cribed  to  the  jury,  it  is  competent  to  introduce  a  photo- 
urraphic  view  of  the  same,  and  to  allow  the  jury  to  examine  it  with  a 
magnifying^  glass.  And  there  is  no  impropriety  in  allowing  the  jury  to 
take  such  photograph  with  them  to  their  room.  See  cases  cited  in 
opinion. 

3.  :  CONDITION  OF  SIDEWALK  AFTER  ACCIDENT  THEREON.       In  an 

action  for  an  injury  on  a  defective  sidewalk,  it  was  competent  to  show 
that,  subsequent  to  the  accident,  when  a  photo^Aphic  view  of  the  walk» 
introduced  in  evidence,  was  taken,  the  walk  was  in  the  same  condition 
as  when  the  accident  occurred. 

4.  Cities  and  Towns:   injury  on  sidewalk:   now  long  out  of 

repair:  instruction.  In  an  action  to  recover  for  an  itgury  on  a 
sidewalk,  it  was  proper  to  direct  the  jury  that  they  should  determine 
from  all  the  evidence,  including  a  photograph  of  the  walk,  the  length  of 
time  the  defect  had  existed. 

Aj>jpeal  from  Dallas  Circuit  Court. 

Tuesday,  October  20. 

This  is  an  action  to  recover  damages  for  a  personal  injury 
which  the  plaintiff  alleges  she  received  by  reason  of  a  defective 
sidewalk  on  one  of  the  streets  of  the  town  of  Perry.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the  plaint- 
iff.    Defendant  appeals. 

Carddl  i&  Shortley,  for  appellant. 

IT.  A.  Uoyt  and  T.  E,  Norths  for  appellee. 

EoTHiwKJK,  J. — I,  It  is  claimed  in  the  petition  that  the 
plaintiff  was  injured  by  stepping  into  an  opening  in  a  side- 
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walk.     There  are  the  usual  alleirationB  as  to  the 

1.  svidencb:  '5 

ju^exhibi-  defect,  and  notice  to  the  officers  of  the  town,  and 
wounds  to  failure  to  repair,  and  that  plaintiff  was  free  from 
^"^'  negligence.     The  answer  was  in  substance  a  gen- 

eral denial.  The  plaintiff  claimed  that  she  was  injured  in  her 
hand  and  wrist,  and  she  was  permitted,  against  the  defendant's 
objection,  to  exhibit  her  hand  and  wrist  to  the  jury  for  their 
inspection.  It  is  claimed  that  this  was  error.  In  all  actions 
for  injuries  to  the  person,  injuries  upon  the  person  may  be 
shown  to  the  jury  and  inspected  by  them.  So,  in  the  trial  of 
criminal  assaults,  we  think  it  is  the  universal  practice  to 
exhibit  the  wounds  upon  the  person  to  the  jury.  This  kind 
of  evidence  is  of  an  important  and  satisfactory  nature.  It 
brings  before  the  jury  part  of  the  res  gestCByBXid  enables  them 
to  determine  the  nature  and  character  of  the  injury  better 
than  to  receive  it  in  a  secondary  way,  as  it  must  be  when 
described  by  witnesses.  The  practice  of  permitting  persons 
who  sue  for  personal  injuries  to  exhibit  to  the  jury  their 
wounds  or  injured  limbs  has  been  too  long  sanctioned  in  this 
state  to  be  now  called  in  question.  Mulhctdo  v.  Railroad 
Co,,  30  N.  T.,  370. 

II.     A  few  days  after  the  plaintiff  received  the  injury  a 
photographic  view  was  taken  of  the  defective  walk.     The  evi- 

a, .  pijo.  dence  showed  that  the  walk  was  in  the    same 

Vlef^^mag-  condition  when  the  view  was  taken  as  it  was 
piMsef:  tak-  when  plaintiff  was  injured.  The  photograph  was 
Jury  room.  introduced  in  evidence  by  the  plaintiff  against 
the  objection  of  the  defehdant.  In  connection  with  it  the 
plaintiff  handed  a  magnifying  glass  to  the  jury,  to  enable  them 
to  make  a  minute  examination  of  the  photograph,  and  the  jury 
were  permitted  to  take  the  photograph  and  magnifying  glass 
with  them  to  the  jury-room  when  they  retired  to  deliberate 
upon  the  case.  The  defendant  excepted  to  this  action  of  the 
court,  and  assigns  error  thereon.  Photographic  views  of  streets, 
buildings,  railroad  tracks,  bridges,  and  many  other  objects,  are 
frequently  found  in  the  abstracts  of  cases  submitted  to  this 
court,  having  been  used  as  evidence  in  the  trial  courts.     They 
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are  used  to  identify  the  objects  to  which  the  evidence  relates, 
and,  being  an  exact  reproduction  of  the  object  they  represent, 
they  are  much  more  satisfactory  evidence  of  the  appearance  of 
the  thing  represented  than  can  be  conveyed  to  the  mind  by  any 
description  given  by  a  witness.  We  think,  wherever  it  is 
important  that  the  lo(nis  in  quo,  or  any  object,  be  described  to 
a  jury,  it  is  competent  to  introduce  a  photographic  view.  It 
appears  to  have  met  the  approval  of  courts  in  a  number  of 
cases.  Locke  V.  Sioux  City  cfe  P.  H.  Co.,  40  Iowa,  109; 
Heddinv.  Gates,  62  Id,,  210;  German  Theological  School 
V.  City  of  Dubuque,  64  Id.,  736;  Udderzook^s  Case,  76  Pa, 
St.,  340;  Bulof  V.  People,  ^51^.  Y.,  218',  Marcy  v.  Barnes, 
16  Gray,  161, 

Supplying  the  jury  with  a  magnifying  glass,  with  the  per- 
mission of  the  court,  was  no  just  cause  of  complaint.  Many 
jurors  are  required,  by  age  or  defect  of  sight,  to  use  glasses 
to  enable  them  to  read  the  evidence  submitted  to  them,  or  to 
read  the  instructions  of  the  court.  If  one  of  such  jurors 
should  lose  his  spectacles,  it  would  be  rather  a  rigid  sort  of 
practice  which  would  preclude  the  court  from  allowing  glasses 
to  be  handed  to  him  to  enable  him  to  examine  such  writings 
as  his  duty  requires  him  to  examine.  We  cannot  see  tliat 
allowing  the  jurors  to  use  the  magnifying  glass  was  any 
departure  from  proper  practice  in  the  trial  of  causes. 

In  regard  to  allowing  the  jury  to  take  the  photograph  to  the 
jury-room,  it  is  sufficient  to  say  that  the  statute  (Code,  § 
2797)  prohibits  the  jury  from  taking  depositions  with  them, 
but  does  not  exclude  any  other  evidence  which  is  in  any 
proper  form  to  be  taken  and  considered  by  them. 

III.  The  defendant  objected  to  the  testimony  of  certain 
witnesses  as  to  the  condition  of  the  sidewalk  after  the  accident. 

8. :  con-  This  testimony  was  introduced  for  the  purpose  of 

waik^fS:ter  ^  showing  that  the  sidewalk  was  in  the  same  condi- 
thereoD.  tion  when  it  was  photographed  as  it  was  when 
the  plaintiff  was  injured.  We  think  the  evidence  was  proper. 
It  was  necessary  for  the  plaintiff  to  show  that  the  condition 
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of  the  walk  remained  the  same,  to  enable  her  to  introduce  the 

photograph  in  evidence. 

IV.     Objection  is  made  to  an  instruction  given  by  the  court 

to  the  jury  because  it  directs  them  that   they  have  the  right 

to  determine  from  all  the  evidence,  includinff  the 
4>  C1TIB9  and  ° 

^^dewaik^  photograph,  the  length  of  time  the  defect  existed. 

o?r©lSSf:^in-  ^®  ^^  ^^^  think  the  instruction  is  vulnerable  to 

structioD.       ^jjjg  objection.     The  judge  very  plainly  directed 

them  that  they  had  no  right  to  speculate  or  guess  as  to  the 

length  of  time  this  defect  existed,  from  the  appearance  of  the 

photograph  itself. 

Affibmbd. 


IXathews  v.  Wikohell  bt  al. 

1.  Bailroads:  tax  ik  aid  of:  forfbitubb  bt  alibnatiokofboad: 
INJUNCTION.    Manning  v,  Mathews^  66  Iowa,  675,  followed. 

Appeal  from,  Jasper  Circuit  Court. 

Tuesday,  October  20. 

This  is  an  equitable  action  involving  the  validity  of  a  tax 
voted  to  aid  in  the  construction  of  a  railroad.  There  was  a 
decree  for  the  plaintiff,  and  the  defendant  appeals. 

-B.  A.  Sankeyy  C.  R.  Oatch  and  Smith  McPhersoiiy  for 
appellants. 

H.  S.  Winslowj  for  appellee. 

BoTHBOoK,  J. — This  cause  presents  substantially  the  same 
questions  which  were  determined  by  this  court  in  the  case  of 
Manning  V.  Mathews^  66  Iowa,  675.  Following  the  decision 
there  made,  the  decree  of  the  circuit  court  will  be 

Affirmed. 
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Whitsett  v.  The  Chicago,  Rock  Island  &  Pacific  R'y  Co. 


1.  Bailroads:  pbrsonal  injury  to  brakbbcan:  contributory  neg- 
lioencb:  evidence  op  custom.  Tn  an  action  by  a  brakeman  for  a 
personal  injury  caused  by  the  negrligence  of  defendant's  engineer,  it 
was  competent  for  plaintiff,  in  order  to  show  that  he  was  not  guilty  of 
contributory  negligence,  to  prove  that,  in  performing  the  duty  in  which 
he  was  engaged  when  be  received  the  injury,  he  adopted  the  course 
usually  pursued  under  the  same  circumstances  by  men  in  that  calling, 
though  in  the  employment  of  other  companies.  Jeffrey  v.  Keokuk  dt 
D.  Af .  Ky  Co  ,  56  Iowa,  546,  followed. 

In  such  case  it  is  not 


2. 


3. 


OPINION  OF  WITNESS. 


competent  for  a  witness,  though  himself  a  brakeman,  to  state  that  if  he 
had  been  in  plaintiff's  place  he  would  have  done  as  plaintiff  did. 


— :  :    OPINION    OF    BRAKEMAN    AS  TO    EFFECT  OF  TURNING 

ON  STEAM.  Ono  shown  to  have  experience  as  a  biakeman  is  compet<;nt 
to  testify  as  to  the  effects  produced  upon  a  train  of  cars  by  the  sudden 
turning  on  of  steam  aiter  the  speed  of  the  train  has  been  checked  by 
the  brakes. 

4.  Evidence:  improper  cross-examination.    Questions  asked  upon 

cross-examination,  not  for  the  purpose  of  testing  the  truth  of  any  of 
the  witness'  statements  in  chief,  or  with  a  view  of  eliciting  further 
information  upon  subjects  on  which  he  was  examined  in  chief,  are 
improper,  and  should  be  excluded  when  objection  is  made  thereto. 

5.  Instructions:  must  bb  confined  to  pleadinqs  and  evidence. 

It  is  error  to  submit  a  material  question  of  fact  to  the  jury  upon  which 
there  is  no  evidence;  and  it  is  equally  erroneous  to  submit  a  question 
which  is  not  presented  by  the  pleadings.  For  an  illustration  of  the 
violation  of  these  rules,  and  for  authorities  cited,  see  opinion. 

6.  Bailroads:  injury  to  brakeman:  presumption  of  carb  from 

NATURAL  instincts:  WHEN  IT  D^ES  NOT  OBTAIN.  The  instinct  of 
self-preservation  may,  in  the  absence  of  direct  evidence,  be  allowed 
some  weight  as  raising  an  inference  of  care  on  the  part  of  one  incurring 
danger;  but  when  the  facts  of  the  transaction  are  proved  by  direct  testi- 
mony, the  fact  of  care,  or  the  want  of  it,  is  to  be  determined  from  those 
facts,  and  there  is  no  room  for  mere  presumption.  Way  v,  Illinoia 
Cent.  R'y  Co.,  40  Iowa,  345,  distinguished.  Dunlavy  v.  Chicago,  H,  I, 
dt  P.  R'y  Co,,  66  Iowa,  435,  followed. 


:    :    CONTRIBUTORY    NEOLIGBNCE:    QUESTION    OF  I*AW  OR 

fact;  RULE  STATED.  Where  the  facts  bearing  on  the  question  of  con- 
tributory negligence  are  such  that  but  one  conclusion  can  reasonably  be 
drawn  from  them,  it  is  the  province  of  the  court  to  determine  that  couclu- 
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sion.  But  if  from  the  facts  different  minds  might  reasonably  reach  differ- 
ent conclusions,  the  parties  are  entitled  to  ha\re  the  question  submitted 
to  a  jury;  and  in  this  case  held  that  the  question  was  properly  so  sub- 
mitted.    See  opinion  for  facts  and  authorities. 

8.  Practice:  misconduct  of  counsel  in  addressing  juey:  waivek 
OF  BY  failing  TO  OBJECT  AT  THM  TIME:  EXCEPTION.  While  many 
irreg^ularities  may  occur  during  the  trial  of  a  cause,  which,  unless 
objected  to  at  the  time,  should  be  deemed  to  be  waived,  yet,  where 
counsel,  in  addressing  the  jury,  violates  one  of  the  plainest  rules  of 
practice  to  the  prejudice  of  the  other  party,  as  was  done  in  this  case, 
(see  opinion  for  fact^J  the  offending  counsel  should  hardly  be  heard  in 
this  court  to  say  that  the  misconduct  was  waived  by  the  failure  of  oppos- 
ing counsel  to  object  at  the  time. 

Appeal  from  Mahaska  District  Court. 

Tuesday,  October  20. 

Action  for  the  recovery  of  damages  for  a  personal  injury 
sustained  by  plaintiff  while  in  defendant's  employ  as  a  brake- 
man  on  one  of  its  trains,  in  consequence,  as  is  alle^d,  of  the 
negligence  of  the  engineer  in  charge  of  the  engine  which 
was  hauling  said  train.  There  was  a  verdict  and  judgment 
for  plaintiff.     Defendant  appeals. 

M.  A.  Low^  for  appellant. 

Bolton  cfe  McCoy ^  for  appellee.  .    . 

Reed,  J. — Plaintiff  was  employed  as  head  brakeman  on  a 
freight  train.  He  had  been  in  defendant's  service  about  ten 
days  at  the  time  he  received  the  injuries  complained  of,  but 
had  some  experience  as  brakeman  on  another  road  before 
entering  defendant's  employment.  At  the  time  of  the  acci- 
dent he  was  making  his  first  trip  with  the  engineer  who  was 
in  charge  of  the  engine.  The  accident  happened  as  the  train 
was  approaching  a  station  at  which  it  was  to  be  side-tracked 
to  permit  a  passenger  train,  which  was  following,  to  pass  on 
the  main  track.  It  is  the  duty  of  the  head  brakeman,  when 
the  train  is  approaching  a  station  at  which  it  is  to  be  side* 
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tracked,  to  redace  its  speed  by  applying  the  brakes,  and 
when  it  has  reached  the  proper  distance  from  the  switch  .to 
get  down  from  it,  while  it  is  still  in  motion,  and  go  forward 
and  so  adjust  the  switch  as  to  permit  the  train  to  pass  on  to 
the  side  track.  Plaintiff  was  in  the  performance  of  this  duty 
at  the  time  of  the  accident.  He  applied  the  brakes  and 
reduced  the  speed  of  the  train.  He  then  started  forward  to 
the  engine,  in  order,  as  he  claims,  to  be  in  a  convenient  posi- 
tion from  which  to  get  down  from  the  train  when  it  should 
arrive  within  the  proper  distance  of  the  switch.  The  car 
immediately  in  the  rear  of  the  tender  was  an  ordinary  box 
car,  its  top  being  somewhat  higher  than  the  top  of  the  ten- 
der, and  when  plaintiff  was  in  the  act  of  getting  from  the 
car  to  the  tender,  or  immediately  after  he  stepped  upon  the 
tender,  he  fell  to  the  ground  and  sustained  the  injuries  of 
which  he  complains.  His  claim  is  that  he  was  performing 
the  duty  required  of  him  in  the  manner  in  which  it  is  ordi- 
narily performed,  and  that  the  engineer  knew  that  he  would 
descend  to  the  tender  from  said  box  car  after  he  had  applied 
the  brakes,  and  that  he  knew  he  was  in  the  act  of  getting 
down  from  the  car  to  the  tender,  and  with  that  knowledge  he 
negligently  turned  on  steam,  without  giving  him  any  warn- 
ing that  he  was  sbout  to  do  so,  and  that  the  turning  on  of  the 
steam  caused  a  sudden  increase  in  motion  of  the  engine,  and 
that  he  was  thrown  from  the  train  by  the  jerking  caused  by 
this  movement. 

I.    There  was  a  tool-chest  on  the  tendei*,  which  extended 

across  the  rear  end  and  occupied  the  greater  portion  of  it 

There  was  a  space,  however,  of  from  eicrht  inches 

1.  RAILROADS:  r  ?  7  O 

lur^bi&e-  *^  ^^®  ^^^  ^^  width  between  the  ends  of  tiie 
biftorySegifl"  chest  and  the  sides  of  the  tender,  and  there  was 
Sence  of  cii-    evidence  tending  to  prove  that  plaintiff  jumped 
"**  or  stepped  from  the  top  of  the  box  car  into  one 

of  these  spaces.  One  question  which  arose  in  the  case  was 
whether  there  was  any  necessity  for  plaintiff  to  go  forward 
to  the  engine  before  getting  down  from  the  train,  and  whether 
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he  might  not  have  left  it  with  greater  safety  to  himself  by 
descending  a  ladder  at  the  end  of  the  box  car,  and  stepping 
from  that  point  to  tlie  ground.  Another  question  was 
whether  he  exercised  all  reasonable  care  for  his  safety  in  pas- 
sing from  the  box  car  to  the  tender.  He  was  examined  as  a 
witness  in  his  own  belialf,  and,  against  defendant's  objection^ 
was  permitted  to  testify  that  brakemen,  when  they  were 
required  to  go  ahead  to  open  switches,  usually  went  forward 
to  the  engine  before  getting  down  from  the  train,  and  that  it 
was  easier  to  get  down  from  the  engine  than  from  other 
places  in  the  train,  for  the  reason  that  the  step  on  the  engine 
was  a  foot  nearer  the  ground  than  were  those  on  the  box  cars. 
Two  other  witnesses  wlio  had  been  employed  as  brakemen  on 
other  roads,  but  who  had  never  worked  on  defendant's  road, 
were  permitted  to  testify  to  substantially  the  same  facts. 
The  objection  urged  against  the  admission  of  this  testimony 
was  that  defendant  would  be  bound  by  the  custom  only,  in 
case  it  prevailed,  in  the  operation  of  its  own  road,  and  it  did 
not  appear  that  the  witnesses  were  competent  to  testify  as  to 
the  custom  on  its  road.  The  evidence  was  offered,  however, 
not  for  the  purpose  of  proving  a  custom  which  would  be 
binding  upon  defendant,  but  to  show  that  plaintiff  was  not 
guilty  of  negligence  in  adopting  that  particular  course  in 
performing  the  duty.  In  the  absence  of  express  rule  or 
direction  prescribing  the  particular  course  he  should  pursue 
nnder  the  circumstances,  he  was  required  to  choose  between 
the  two  courses.  And  if,  in  making  that  choice,  he  adopted 
the  course  usually  followed  under  like  circumstances  by  men 
in  that  calling,  that  fact  would  have  a  very  important  bear- 
ing upon  the  question  whether  he  exercised  due  care  in  mak- 
ing the  choice.  It  was,  therefore,  not  material  whether  the 
witnesses  could  testify  to  the  custom  on  defendant's  road  or 
not.  It  was  sufficient  if  they  were  able  to  testify  to  the 
course  pursued  under  similiar  circumstances  by  men  gener- 
ally in  that  employment.  J^rey  v.  Keokuk  cfe  />.  JT.  Ry 
Co.^  56  Iowa,  546. 
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One  of  the  witnesses  was  permitted  to  testify,  liowever, 
that,  in  going  from  the  top  of  a  box  car  in  the  rear  of  the 

^ .  tender  to  the  engine,  he  would  jump  down  on  the 

ionof  w?{*-""    ***^®  place  in  the  tender  on  which  plaintiff  testi- 
^^^'  fied  he  jumped  at  the  time  of  the  accident.     This 

evidence  is  incompetent.  It  was  for  the  jury  to  say,  under 
all  the  circumstances  of  the  transaction,  whether  plaintiff 
exercised  due  care  in  passing  from  the  car  to  the  tender. 
The  statement  of  the  witness  was,  in  effect,  an  expression  of 
opinion  by  him  that  what  plaintiff  did  was  the  proper  thing 
to  do  under  the  circumstances.  This  clearly  was  not  com- 
petent. Jeffrey  w.  Keokuk  iSb  D.  M,  R^y  Go.^  supra.  The 
same  witness  was  also  permitted  to  testify  that  if  the  motion 
of  the  engine  is  suddenly  increased  after  the  speed  of  the 

^ . .  train  has  been  checked  with  the  brakes,  it  will 

brakemanaa  cause  a  jerking  of  the  train  more  or  less  violent, 
turlHug  on  and  that  he  had  known  coupling  links  and  pins 
to  be  broken  by  that  means.  The  objection  urged 
against  the  admission  of  tliis  testimony  was  that  it  was  irrel- 
evant and  incompetent.  The  witness  was  a  brakeman,  but 
had  never  been  employed  on  defendant's  road.  He  gave  an 
opinion  based  upon  facts  which  had  come  under  his  own 
observation  as  to  the  effect  which  the  sudden  increase  of  the 
motion  of  the  engine  would  have  under  given  circumstances 
upon  the  balance  of  the  train.  We  think  the  opinions  of 
witnesses  competent  to  form  correct  opinions  on  the  subject 
are  admissible  to  prove  that  fact;  and  we  think,  also,  that  the 
witness  was  shown  to  be  competent  to  give  an  opinion.  A 
question  in  the  case  was  whether  plaintiff  was  thrown  from 
the  train  by  a  sudden  jerk  caused  by  an  increased  motion  of 
the  engine.  There  was  other  evidence  tending  to  prove  that 
steam  was  turned  on  to  the  engine  and  that  its  motion  was 
increased.  The  evidence  objected  to  tended  to  prove  that  if 
that  was  done  it  would  have  a  tendency  to  cause  the  result 
which  plaintiff  claims  was  produced  by  it  It  was  therefore 
relevant  to  the  issue. 
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II.  Defendant  examined  as  a  witness  the  engineer  who 
was  in  charge  of  the  engine  at  the  time  of  the  accident,  and 

complaint  is  made  of  the  action  of  the  court  in 

4.  EVIDENCE:  * 

wJss^^m-     requiring  him  to  answer  certain  questions  asked 
luation.  ijjjij  ]yj  plaintiff's  counsel  on  cross-examination. 

"Without  setting  out  the  questions  objected  to,  we  deem  it 
sufficient  to  say  that  they  in  no  manner  related  to  the  subjects 
upon  which  the  witness  was  examined  in  chief.  They  were 
not  asked  for  the  purpose  of  testing  the  truth  of  any  of  his 
statements  in  chief,  or  with  the  view  of  eliciting  further 
information  than  had  been  given  in  his  examination  in  chief 
on  subjects  upon  which  he  was  examined;  but  were  calculated 
and  intended,  no  doubt,  to  elicit  evidence  of  an  independent 
fact  which  plaintiff's  counsel  deemed  material  to  his  case. 
The  objection  that  the  questions  were  not  allowable  on 
cross-examination  should  have  been  sustained. 

III.  The  court  gave  the  following  instructions  to  the 
jury,  the  giving  of  which  was  assigned  as  error:  "If  you 
6.  iNOTRuc-      find  from  the  evidence  that  the  injury  was  caused 

be  confined      by  the  en&:ineer's  puttini;  on   more   steam,  and 
to  pleadings      J       ,  ^  .  •     i      ^.  f^  i  .   i      i   .    . 

and  evidence*  thereby  causing  a  jerk  ot  the  car  on  which  plaint- 
iff was  then  standing  or  being,  and  you  further  so  find  that 
he  put  on  no  more  steam  than  was  usual  and  necessary  for 
the  proper  movement  of  the  train,  and  under  the  circumstan- 
ces disclosed  by  the  evidence,  this  would  not  constitute  such 
negligence  on  the  part  of  the  engineer  as  would  render 
defendant  liable  in  this  case,  unless  you  further  find  from  the 
evidence  that  at  the  time  of  so  putting  on  steam  the  engineer 
knew  that  plaintiff  was  in  a  dangerous  situation,  and  after 
lu^ving  such  knowledge  could  have  avoided  the  injury  by  the 
exercise  of  ordinary  care.  But  if  you  find  that  the  engineer 
put  on  more  steam  than  was  usual  or  necessary  at  such  time 
and  place,  and  had  good  reason  to  believe  that  it  would  have 
the  effect  to  render  it  more  than  ordinarily  dangerous  for 
brakemen  on  the  train  or  cars  behind  by  reason  of  an  unusu- 
ally violent  and  sudden  jerking  of  the  cars,  and  that  he  gave 
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no  notice  or  warning  to  plaintiff  of  such  jerking,  or  such 
patting  on  of  steam,  then  such  putting  on  of  steam  would 
constitute  a  want  of  ordinary  care  on  the  part  of  the  engineer." 
The  jury  were  told  in  effect,  by  these  instructions,  that 
plaintiff  would  be  entitled  to  recover  if  he  had  established 
either  (1)  that  the  engineer  turned  ou  no  more  steam  than 
was  usual  aud  necessary  for  the  proper  movement  of  the 
train  at  the  time,  but  that  he  knew  at  the  lime  that  plaintiff 
was  in  a  position  of  danger,  and  could  have  avoided  the 
injury  by  the  exercise  of  ordinary  care,  but  neglected  to  use 
such  care;  or  (2)  tliat  he  turned  on  more  steam  than  was 
usual  or  necessary  at  the  time,  and  knew  that  this  would 
have  the  effect  to  render  it  more  than  ordinarily  dangerous 
to  brakemen  on  the  train,  but  gave  plaintiff  no  warning  or 
notice  of  his  intention  to  put  on  the  steam.  We  think  the 
court  was  not  warranted  by  the  evidence  in  submitting  either 
of  these  instructions  to  the  jury.  Steam  was  turned  on  by 
the  engineer,  but  the  evidence  shows,  without  any  conflict, 
that  this  was  rendered  necessary  by  the  fact  that  the  train 
was  on  a  slight  up-grade,  and  its  momentum  was  not  sufii- 
cient  to  carry  it  to  the  switch;  and  we  And  no  evidence  in  the 
record  that  more  steam  was  turned  on  than  was  usual  or 
necessary  for  the  proper  movement  of  the  train  at  the  time. 
The  evidence  shows  that  tlie  turning  on  of  the  steam  caused 
a  sudden  jerking  of  the  train;  but  it  is  shown  that  this 
always  occurs  when  the  motion  of  the  engine  is  increased, 
and  the  slack  in  the  train  is  taken  up.  Plaintiff  testified 
that  the  jerk  occurred  at  the  instant  he  stepped  or  jumped 
into  the  space  between  the  tool-chest  and  the  side  of  the  ten- 
der. There  is  no  claim  that  it  was  sufficiently  violent  to  have 
thrown  him  from  the  train  if  it  had  occurred  while  he  was  on 
the  box  car,  or  that  he  would  have  been  injured  by  it  if  he  had 
succeeded  in  reaching  the  middle  portion  of  the  tender  before 
it  occurred.  But  the  danger  of  the  situation  arose  from  the 
fact  that  the  jerk  occurred  at  the  instant  his  feet  alighted  in 
the  narrow  space  between  the  tool-chest  and  the  side  of  the 
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tender.  And  there  is  no  evidence  that  the  engineer  knew 
when  he  turned  on  the  steam  that  plaintiff  was  in  that  posi- 
tion, or  that  he  was  about  to  place  himself  in  that  position. 
The  engineer  testified  that  his  whole  attention  was  taken  up 
at  the  time  with  the  engine,  and  that  he  was  looking  in  the 
opposite  direction  from  where  plaintiff  was;  and  he  is  corro- 
borated by  the  fireman,  and  is  not  contradicted  by  any  other 
witness. 

We  think,  also,  that  the  second  instruction  quoted  submits 
to  the  jury  a  question  which  does  not  arise  under  the  plead- 
ings. The  act  of  negligence  charged  in  the  petition  is  that 
the  engineer  turned  on  the  steam  without  giving  the  plaint- 
iff any  warning,  when  he  knew  that  he  was  about  to  come 
down  from  the  top  of  the  box  car  over  the  tender  and  into 
the  cab,  and  when  he  knew,  also,  that  the  turning  on  of  the 
steam  would  cause  the  engine  to  make  a  sudden  jerk  forward, 
and  would  be  liable  to  throw  plaintiff  from  the  train.  The 
allegation  is,  not  that  ^<  he  turned  on  more  steam  than  was 
usual  or  necessary  at  such  time  and  place,"  but  that  he  was 
negligent  in  turning  it  on  at  the  time  he  did,  when  he  knew 
that  plaintiff  was  in  a  position  where  he  was  liable  to  be 
injured  by  the  jerking  of  the  train  which  would  be  occasioned 
by  it.  This  court  has  often  held  that  it  is  error  to  submit  a 
material  question  of  fact  to  the  jury  upon  which  there  is  no 
evidence.  State  v,  Osborriy  45  Iowa,  425 ;  York  v.  Wallace^ 
48  Iowa,  305;  Templin  v.  Hothweiler^  56  Iowa,  259.  It  is 
equally  erroneous  to  submit  a  question  which  is  not  presented 
by  the  pleadings. 

IV.    The  jury  were  told  in  another  instruction  that  they 

should  consider  and  give  proper  weight  to  the  instincts  and 

6.  BAiLBOADfl:  presumptions  which  naturally  lead  men  to  avoid 

bwSeraSm:      injury  and  preserve  their  own  lives,  in  determin- 

of^n«&om     ini?  whether  plaintiff  at  the  time  of  the  accident 

natural  In-  ..,./••..  t      iir 

tinct8:wken    was  in  the  exercisc  of  ordmary  care.     In  nay 

It  does  not  "^  ,      ,      "^ 

obtain.  ^.  Illinois  Cent.  Ry  Co.y  40  Iowa,  341,  the  jury 

were  instructed  that,  in  determining  what  the  deceased  was 
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doing  at  the  instaut  he  received  the  injury  which  caused  his 
death,  they  might  give  due  weight  to  the  instincts  which 
naturally  lead  men  to  avoid  injury  and  preserve  their  lives, 
and  the  instruction  was  approved  by  this  court.  In  that  case 
death  had  resulted  from  the  injury,  and  it  was  material  to 
determine  just  what  the  deceased  was  doing  at  the  instant 
the  injury  occurred.  There  was  no  direct  testimony  from 
which  that  fact  could  be  determined,  and  the  holding  is  that 
the  instinct  of  self  preservation  might  be  considered  in  con- 
nection with  the  circumstances  proven  in  determining  it. 
But  when  the  facts  of  the  transaction  are  proven  by  direct 
testimony,  the  question  whether  the  party  acted  negligently 
or  with  care  is  to  be  determined  from  those  facts.  Plaintiff 
testified  that  he,  in  the  night  time,  and  when  the  train  was 
in  motion,  jumped  or  stepped  from  the  top  of  the  box  car 
into  a  narrow  space  between  the  end  of  the  tool-chest  and  the 
side  of  the  tender,  and  the  question  was  whether  this  was  a 
negligent  or  careful  act.  It  is  manifest  that  the  considera- 
tion that  men  do  not  ordinarily  expose  themselves  to  dangers 
or  death  can  have  no  weight  in  determining  that  question. 
The  same  instruction  upon  a  similar  state  of  facts  was  disap- 
proved in  Dunlavy  v.  Chicago^  li.  I.  ds  P.  li.  Co.^  66  Iowa, 
435. 

V.  It  was  shown  J:hat  there  was  a  hand-hold  and  ladder 
on  the  end  of  the  box  car  towards  the  tender,  and  that  by 

^ .  descending    this    ladder    plaintiff    might    have 

neSfigenc^^  reached  a  position  from  which  he  could  have 
Siworfacu  jumped  or  stepped  to  the  ground  without  going 
r  e  stated.  ypQ^  the  tender  or  engine.  Defendant  asked  the 
court  to  instruct  the  jury  that  if  this  ladder  was  intended 
for  the  descent  of  plaintiff  from  the  car,  and  he  neglected  to 
use  it  in  going  from  the  car,  but  instead  of  using  it  jumped 
from  the  car  to  the  tender,  he  could  not  recover. 

Other  instructions  were  asked,  to  the  effect  that  if  plaint- 
iff, by  jumping  from  the  car  to  the  tender,  exposed  himself 
to  greater  danger  than  he  would  have  done  if  he  had  passed 
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from  the  car  by  the  ladder,  he  was  guilty  of  such  contribu- 
tory negligence  as  would  defeat  a  recovery.  The  court 
refused  to  give  these  instructions,  and  such  refusal  was 
assigned  as  error. 

We  think  the  action  of  the  court  is  right.  The  question 
whether  plaintiff  was  guilty  of  contributory  negligence  was 
one  of  fact  for  the  jury.  It  is  true  that  there  was  but  little 
dispute  as  to  the  facts.  But  the  question  whether  a  party 
has  been  guilty  of  negligence  is  not  always  one  of  law,  when 
the  facts  are  undisputed.  If  the  facts  are  such  that  but  one 
conclusion  can  reasonably  be  drawn  from  theiti,  it  is  the  prov- 
ince of  the  court  to  determine  that  conclusion.  But  if  diff- 
erent rainds  might  reasonably  reach  different  conclusions 
from  them,  the  parties  are  entitled  to  have  the  question 
determined  by  the  jury.  Milne  v.  Walker^  59  Iowa,  186. 
We  think  the  court  properly  submitted  the  question  to  the 
jury.  Seo,  also,  Hatfield  v.  Chicago^  R,  /.  d&  P.  IH^y  €o.^ 
61  Iowa,  434;  Ilouser  v.  Saine^  60  Id.,  230;  Slossen  \h  Bur- 
lington  C.  li.  c6  iT.  li'y  Co.y  Id.,  215;  Sloan  v.  Central 
loioa  Ry  Co.,  62  Id.,  728. 

VI.     One  of  the  grounds  of  the  motion  for  a  new  trial 

was  that  plaintiff's  counsel   were  guilty  of  misconduct  in 

8.  practice:    niaking  certain  statements  in  their  arguments  to 

™uQsei  "n  ad-  the  jury  which  were  not  warranted  by  any  evi- 

waiverof  b7*  dence  in  the  case.     The  counsel  who  made  the 

failing  to  Ob-  .  i       i      a  n       . 

ject  at  the  openinfiT  argument  made  the  foUowins:  statement 
time :  excep-      i  o      o  o 

^^^'  to  the  jury:     "It  is  easy  for  them  to  get  their 

witnesses.  They  will  bring  a  fellow  across  the  continent  if 
it  is  necessary;  and  he  comes  if  he  looses  his  job.  They  do 
not  always  bring  all  of  their  employes.  There  was  another 
employe  in  this  case;  he  was  hind  brakeman,  and  he  knew 
something  of  the  matter,  and  he  opened  his  mouth  and  it 
was  unfavorable  to  them,  and  they  turned  him  off,  and  he  is 
in  Missouri  or  somewhere  else,  you  do  not  know  where.  Why 
did  they  not  bring  him?  Because  he  is  a  sardine,  and  they 
do  not  want  him.     They  know  those  who  will  testify  for 
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tliem,  and  those  who  will  not  thej  discharge  from  the  road.'* 
There  was  no  basis  in  the  evidence  for  any  of  these  state* 
ments  with  reference  to  the  rear  brakeman.  They  are  state- 
ments of  fact  which  were  introduced  into  the  case  for  the 
first  time  during  the  argument  to  the  jury. 

Without  attempting  to  justify  this  practice,  counsel  for 
plaintiff  insist  that,  as  defendant  made  no  objection  at  the 
time,  and  did  not  ask  the  district  court  to  exclude  the  objec- 
tionable statement  from  the  attention  of  the  jury,  it  cannot 
now  be  heard  to  complain.  It  is  doubtless  true  that  many 
irregularities  may  occur  during  the  trial  of  a  cause,  which, 
unless  objected  to  at  the  time,  should  be  deemed  to  be 
waived.  A  party  could  hardly  sit  by  in  silence  and  hear 
erroneous  or  extravagant  claims  mad^  with  reference  to  the 
evidence,  without  waiving  the  right  to  complain  of  such 
statements  in  the  future.  But,  in  this  case,  the  statement 
was  that  certain  facts  existed  of  which  there  was  not  only 
no  evidence,  but  no  claim  that  they  were  proven ;  and  from 
that  statement  the  jury  were  asked  to  make  certain  deduc- 
tions prejudicial  to  the  other  party  to  the  cause.  After  thus 
violating  one  of  the  plainest  rules  of  practice  to  the  prejudice 
of  the  other  party,  we  are  not  prepared  to  say  that  counsel 
should  now  be  heard  to  claim  that  their  misconduct  was 
waived  by  the  failure  of  defendant  to  object  to  it  at  the  time. 
But,  as  the  cause  must  be  reversed  on  other  grounds,  we  do 
not  deeiu  it  necessary  to  determine  the  matter. 

Objection  is  made  to  certain  statements  made  in  the  clos- 
ing argument.  Without  getting  them  out,  we  deem  it  suffi- 
cient to  say  that  they  afford  defendant  no  just  ground  of  com- 
plaint. 

Other  questions  have  been  argued  by  counsel,  but,  as  they 
will  piobably  not  arise  on  a  retHal  of  the  cause,  we  do  not 
consider  them.    For  the  errors  pointed  out,  the  judgment  is 

Revebsed. 
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DbENNAN   BT  AL.   y.   GRA.HAM   ET   AL. 

1.  Bailroads:  tax  in  aid  of:  forfbtturb  bt  alienation  of  boad: 
INJUNCTION.    Manning  v.  Mathews,  66  Iowa,  675,  followed. 

Appeal  from  Mahmha  Cirouit  Court. 

TuEaDAY,  Octobbb  20. 

Action  in  equity  to  enjoia  the  collection  of  a  tax  voted  in 
aid  of  the  construction  of  the  New  Sharon,  Coal  Valley  &  East- 
ern Railroad.  Decree  for  the  plaintiffs,  and  the  defendants 
appeal. 

Q.  W.  Lafferty  and  R.  A.  Sankey^  for  appellants. 

L.  C.  Blanchard  and  Geo.  C.  Morgan^  for  appellees, 

Seb^hbes,  J. — The  facts  in  this  case  are  the  same  as  in 
Manning  v.  MathewSj  66  Iowa,  675,  and  therefore  this  case 
must  be 

Affibmed. 


Smith  v.  MoKee. 

1.  Guardian  and  Ward:  sbttlbment:  worthless  note  taken  bt 
ward:  whose  loss.  Defendant's  wife  was  plaintiff's  f?uardian,  and 
defendant  was  the  surety  on  her  bond,  but  she  died  shortly  before  the 
time  when  she  had  gvfeii  notice  that  she  would  make  her  final  settle- 
ment, and  defendant  took  chak'ge  of  the  ward's  estate  and  msule  the 
settlement,  in  which  plaintiff  accepted  a  note  taken  by  the  gruardian  for 
money  loaned  by  her  as  such.  The  note  was  good  when  made,  but 
proved  to  be  worthless  when  so  taken,  but  no  representations  were< 
made  by  the  defendant  as  to  the  solvency  of  the  makers.  Defendant's, 
attorney,  however,  stated  in  the  presence  of  both  parties  that  he  believed 
one  of  the  makers  to  be  good,  whereupon  the  note  was  accepted.  It 
does  not  appear  that  either  the  defendant  or  his  attorney  knew  that  the- 
Vol.  LXVII— 11 
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makers  were  insolrent.  Held  that,  a9  there  was  no  fraud  practiced,  and 
as  defendant  did  not  hold  a  fiduciary  relation  to  plaintiff,  he  was  not 
liable  to  her  for  the  amount  of  the  note. 

Appeal  from  JeffevBon  Circuit  Court. 

Wednesday,  October  21. 

Action  to  recover  the  amount  of  a  proraissorj  note  re- 
ceived by  the  plaintiff  under  the  circumstances  stated  in  the 
opinion.  Judgment  for  the  defendant,  and  the  plaintiff 
appeals. 

Leggett  db  MoKemey^  for  appellant 

J.  JR.  McCrackin^  appellee. 

Seevers,  J. — The  defendant  was  the  husband  of  the  plaint- 
iff's mother,  who  was  the  plaintiff 's  guardian,  and.  the 
defendant  was  surety  on  the  guardian's  bond.  Mrs.  Mc- 
Kee died  in  1878,  and  prior  to  her  death  she  gave  notice 
of  her  intention  to  make  a  final  settlemcfnt  as  such  guardian,- 
but  died  before  doing  so.  After  the  death  of  his  wife,  the 
defendant  took  charge  of  the  ward's  estate  and  made  the  final 
report,  and  there  was  a  settlement  of  the  accounts  and  an 
adjustment  of  the  amount  due  the  plaintiff,  who  at  that  time 
was  married,  and,  by  agreement  between  her  and  her  hus- 
band and  the  defendant,  she  accepted  a  promissory  note  in 
part  payment  of  the  amount  due  her  from  the  guardian. 
Said  note  was  executed  for  money  borrowed  by  the  makers 
of  the  guardian.  When  the  money  was  loaned  and  the  note 
given  the  makers  were  solvent,  but  they  had  become  insol- 
vent at  the  time  of  the  settlement,  and  neither  the  plaintiff 
nor  defendant  was  aware  of  this  fact.  The  attorney  who 
assisted  the  defendant  in  making  the  settlement  stated  in  the 
presence  of  the  plaintiff,  and  defendant,  at  the  time  the  note 
was  paid  over  to  the  former,  that  he  believed  "  I.  S.  Sutter, 
one  of  the  makers  of  .said  note,  and  surety  thereon,  to  be 
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good,  but  that  the  other  maker  was  not  good."  Thereupon, 
the  plaintiff  relying  on  such  statement  and  believing  the 
note  to  be  good  and  the  makers  to  be  solvent,  *  *  * 
the  note  was  by  her  accepted."  The  attorney  had  no  knowl- 
edge of  the  insolvency  of  the  maker  of  the  note  that  he 
represented  to  be  good.  The  foregoing  are  substantially  the 
facts  found  by  the  court 

The  defendant  was  not  the  guardian  of  the  plaintiff,  nor 
did  he  sustain  any  fiduciary  relation  to  her.  He  made  no 
representations,  and,  conceding  that  he  is  bound  by  what  the 
attorney  said,  there  was  no  fraud  perpetrated.  The  attorney 
believed  what  he  said  to  be  true.  The  note  was  found  among 
the  assets  of  the  estate  in  the  hands  of  the  guardian,  and  it 
represented  the  ward's  money  loaned  to  the  makers  of  the 
note  by  the  guardian.  The  makers  were  solvent  when  the 
note  was  made,  and  there  is  nothing  in  the  finding  of  facts 
which  tends  to  show  negligence  in  any  respect  on  the  part  of 
the  guardian  or  on  the  part  of  the  defendant.  It  is  doubtful, 
to  say  the  least,  whether  under  the  circumstances  the  loss  should 
not  be  borne  by  the  plaintiff.  But  the  plaintiff,  in  reliance 
on  the  statement,  and  believing  the  note  to  be  good,  accepted 
it  She  therefore  did  not  rely  wholly  on  what  the  attorney 
said,  but  acted  in  part  on  her  own  belief  as  to  the  solvency 
of  the  makers  of  the  note.  As  there  was  no  fraud  in  the 
transaction,  or  any  fiduciary  relation  existing  between  the 
plaintiff  and  the  defendant,  we  think  the  plaintiff  is  remedi- 
less.  The  law  cannot  in  all  cases  protect  the  careless  and 
negligent.  The  plaintiff  should  have  made  inquiry.  There 
is  nothing  to  show  that  the  defendant  or  his  attorney  had  any 
better  or  other  means  of  knowledge  than  the  plaintiff  had. 

Affirmed. 
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*}j^  ^  Mills  &  Co.  v.  Collins  et  al. 

"67lf64 

'*^  ^         !•  Fraud:  as  defbxsb  to  contract:  how  pleaded.    While  fraud  is 
Um  oi3  a  good  defense  to  a  contrad,  it  is  not  sufficient  to  plead  it  in  ^neral 

-        "]J\  terms.     The  specific  statements  and  acts  relied  apon  as  eonstitotuHr  the 

m    OM  fraud  mutt  be  set  oat,  and,  if  these  do  not  show  fraud,  the  pleading  is 

insufficient,  and  may  be  assailed  by  demurrer. 

2.  Contraot:  for  purchase  of  school  FDRNrtURB:  praudulbht 

IMPOSITION  UPON    MEMBBR8    OP    SCHOOL    BOARD:    INDIVIDUAL    LtA- 

BiLiTT.  Where  certain  members  of  the  board  of  school  directors  of  a  dis- 
trict township  were  induced  by  plaintiff*  to  sign  a  contract  to  pay  for 
certain  school  furniture  to  be  bought  of  plaintiffs,  upon  the  false  repre- 
sentation that  the  president  of  the  board  had  agreed  to  and  would  sign 
it,— the  validity  of  the  contract  being  conditioned  by  its  terms  upon 
its  being  signed  by  a  nugority  of  the  board, — held  that  it  was  void^  on 
account  of  fraud,  as  to  those  who  signed  it  upon  the  false  representa- 
tion above  stated;  and  that,  since  without  their  signatures  it  was  not 
signed  by  a  majority  of  the  board,  it  was  not  binding  upon  the  others 
who  signed  it  without  being  ittialed  by  inch  misrepresenlatioiit. 

3.  Sohool  Direotort:  forbstaluno  dblibbratb  action  bt  per* 

80NAL  OBLIGATIONS:  PUBLIC  POLICY:  FRAUD.  Contracts  artfully 
drawn  for  the  purpose  of  capturing  the  members  of  school  boards  sepa- 
rately, by  involving  them  in  a  personal  obligation,  and  thus  forestalling 
their  deliberate  and  vntrammeled  action  as  a  board,  are  not  in  accord 
with  public  policy,  and  are  not  to  be  favored  in  law ;  and,  when  fhind  it 
added  in  obtaining  the  signatures  of  members,  such  a  contract  cannot 
be  upheld.    For  example  see  opinion. 

Appeal  J^rom  Polk  Circuit  Court. 

Wednesday,  Octobeb  21. 

AoTioif  upon  a  contraot  of  purchase.  The  defendants 
pleaded  that  their  signatures  to  the  contract  were  procured 
by  fraud,  setting  out  in  what  the  fraud  consisted.  The 
plaintiffs  demurred  to  the  answer,  and  the  court  overruled 
the  demurrer.  The  plaintiffs  electing  to  stand  upon  their 
demurrer,  judgment  was  rendered  against  them  for  costs. 
They  appeal. 
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Cole,  Mc  Vey  cfe  Clarh^  for  appellants. 
T.  F.  SteverCion^  for  appellees. 

Adahs,  J. — The  contract  sued  on  is  in  these  words  : 
"  In  consideration  of  the  following  goods,  viz.,  eleven  large 
state  maps  and  eleven  geographies,  bought  by  us  of  Mills  & 
Co.,  we  agree  to  pay  them  at  Dee  Moiuesj  Iowa,  one  hundred 
and  ten  dollars  on  or  before  the  first  day  of  May,  1884,  pro- 
vided a  majority  of  the  following-named  persons,  John  Ryan, 
T.  J.  Cowman,  Andrew  Collins,  J.  G.  Cowman,  John  Hayes, 
Wm.  Danley,  Thos.  Kane,  John  Owens,  J.  E.  Fleck,  JJd. 
Churchill,  John  Worley,  shall  sign  this  agreement.  Never- 
theless, the  issnance  and  delivery  to  Mills  &  Co.  on  or  before 
tlie  first  day  of  May,  1884,  a  valid  school  order  of  the  dis- 
trict township  of  Des  Moines,  Jasper  county,  Iowa,  for  said 
amount,  payable  as  above,  shall  be  received  by  them  in  full 
payment  thereof!  "  Andbew  Collins. 

[Signed]  «  J.  E.  Fleck. 

"J.  G.  CowicAN. 

«T.  J.  COWMAK. 

"John  Owens. 

«^  Wm.  Danlet. 

"Ed.  Chubohill." 
The  defendants,  for  answer,  averred  "  that  they  were,  at  tlie 
time  the  contract  set  out  in  said  petition  is  claimed  to  have 
been  executed,  and  now  are,  members  of  the  school  board  in 
and  for  Des  Moines  township,  Jasper  county,  Iowa,  and  John 
Byan  was  and  now  is  president  of  said  board;  that  the  sig- 
natures of  Andrew  Collins  and  T.  J.  Cowman  to  said  con- 
tract were  obtained  on  the  condition  and  representation  by 
plaintiff  that  said  John  Byan,  president  of  said  board,  had 
agreed  to  and  would  sign  said  contract;  and,  relying,  on  said 
condition  and  representation,  they,  the  last  named  defendants, 
signed  said  contract;  that  the  signatures  of  John  Owens,  J. 
O.  Cowman  and  J.  K  Fleck  to  said  contract  were  obtained 
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on  the  condition  and  representation  by  plaintiffs  that  the  said 
president  had  agreed  to  call,  and  desired  to  call,  a  meeting 
of  said  board  for  the  purpose  of  determining  whether  or  not 
they  would,  as  a  board,  purchase  said  maps  and  geographies, 
and  that  said  president  desired  the  last-named  defendants  to 
sign  said  contract  as  indicating  a  desire  to  have  said  meeting 
called  and  willingness  to  be  present  at  the  same;  and,  relying 
upon  said  representations,  the  said  defendants  last  named 
signed  said  contract  for  said  purpose,  and  no  other;  that  the 
said  signatures  of  Wm.  Danley  and  Ed.  Churchill  to  said 
contract  were  obtained  on  the  condition  and  representation  that 
the  other  defendants  had  signed  said  contract  unconditionally 
and  absolutely,  and  that  a  majority  of  the  said  board  had 
agreed  to  said  contract;  that  none  of  said  conditions  have 
happened,  and  all  of  said  representations  were  false  and  fraud- 
ulent,  and  were  the  inducements  to  the  defendants  to  sign 
said  contract." 

The  plaintiffs  demurred  to  the  answer,  "(1)  because  the  facts 
pleaded  therein  as  a  disfense  constitute  no  legal  defense  to  the 
action;  (2)  because  the  suit  is  brought  on  a  printed  and 
written  instrument  admitted  to  be  signed  by  the  defend- 
ants, which  is  plain  and  specific  in  its  terms,  and  the  facts 
set  forth  in  the  an8we^  are  not  such  as  to  defeat  the  liability 
of  thef  makers  of  said  contract." 

^  This  is  a  law  action^  and  it  is  somewhat  doubtful  whether 
the  depaurrer  is  sutBciently  specific  to  properly  raise  any 
question  for  our  consideration.  But,  in  view  of  the  way  in 
yrhich  the  case  appears  to  have  been  submitted  below,  we 
will  treat  the  demurrer  as  raising  all  the  objections  to  the 
answer  which  are  now  raised  in  the  plaintiffs'  argument. 
Before  proceeding  to  consider  specifically  the  objections  urged, 
we  desire  to  say  in  a  general  way  that  the  answer  is  not  well 
drawn.  The  defendants  seem  to  rely  upon  two  distinct 
defenses:  the  breach  of  a  parol  condition  of  the  contract,  and 
fraud  by  which  the  defendants  were  induced  to  sign  it;  and 
yet  these  defenses  are  not  pleaded  in  separate  divisions,  but 
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are  mingled  together  as  if  the  pleader  thought  that  they  were 
Bubstantiallj  the  same  thing.  If  the  breach  of  an  alleged 
parol  condition  had  been  separately  pleaded,  the  plaintiffs 
might  have  successfully  assailed  by  demurrer  that  division  of 
the  answer,  because  no  evidence  would  have  been  admissible 
to  show  the  parol  condition,  the  alleged  breach  of  which  is 
relied  upon  as  a  defense.  The  plaintiffs  should,  we  think, 
have  moved  for  an  order  that  the  defendants  be  required  to 
plead  their  defenses  in  separate  divisions,  or  else  should  have 
moved  to  strike  out  what  is  alleged  in  respect  to  the  breach 
of  a  parol  condition.  But  they  saw  lit  to  demur  to  the 
answer  as  a  whole,  and  if  it  contains  any  allegations  whicli 
constitute  a  defense  the  demurrer  was  properly  overruled. 
,  »„.  Fraud  is  a  ffood  defense  to  a  contract,  but  it  is  not 

1.  FBAUD :  as  o  ' 

coitmctfiiow  8^fficient  to  plead  fraud  in  general  terms.     The 
pleaded.         specific  Statements  and  acts  relied  upon  as  con- 
stituting the  fraud  must  be  set  out.     If  these  do  not  show 
fraud,  the  pleading  is  insufficient,  and  may  be  successfully 
assailed  by  demurrer. 

The  plaintiffs  contend  that  the  representations  set  out  by 

the  defendants  as  fraudulent  are  not  sufficient  to  sustain  a  plea 

^orj)uJciijwe*   ^^  fraud.     As  to  some  of  them  we  have  to  say 

uituSe5^udI  tl^t  we  think  that  perhaps  this  may  be  true,  but 

Sou  upoir***"  as  to  others  we  think  it  is  not  true.     It  is  alleged 

achSoi^bo^di  that  the  plaintiffs  represented  that  the  president, 

iiabiuty.         John  Ryan,  had  agreed  to  sign  the  contract,  and 

that  the  representation  was  false.     This,  while  not  properly 

pleaded  as  a  condition,  did,  we  think,  show  fraud.     If  he  had 

in  fact  agreed  to  sign  it,  the  defendants,  it  may  be  conceded, 

would  not  be  released  by  reason  of  his  failure  to  sign  it. 

They  would  not  be  allowed  to  say  that  they  relied  upon  his 

signing.     There  was  not  only  no  agreement,  written  or  by 

parol,  that  he  should  sign  it,  but  the  defendants  were  to  be 

bound   if  a  majority  signed  it,  and   that,  too,  though  the 

majority  signing  it  did  not  include  Ryan.     But,  while  this  is 

so,  Collins  and  T.  J.  Cowman  have  a  right  to  say  that  they 


168  SUPREME  COURT  OF  IOWA, 

MUto  A  C30.  V.  OoUiw  et  al. 

were  inflaenced  bj  the  plaintiffs'  Btatement  that  Ryan  had 
agreed  to  sign  it.  The  iWct  of  hU  agreement  was  the  import- 
ant thing,  probably,  to  them,  whether  carried  out  or  not  The 
agreement,  if  made,  though  it  should  never  be  carried  out,  they 
might  well  think  indicated  beyond  question  his  judgment  as 
president  of  the  board;  and  if  others,  amounting  to  a  major- 
ity, actually  signed,  they  might  feel  assured  that  a  meeting 
would  be  called,  and  a  school  order  would  be  drawn  and  sub- 
stituted for  this  contract.  We  may  assume  that  these  goods 
were  not  purchased  for  the  defendants'  individual  use,  but  for 
the  use  of  the  district,  and  would  not  have  been  purchased 
but  for  the  expectation  which  the  defendants  had  that  they 
would  be  jmid  for  by  the  district.  Whatever  representations, 
therefore,  were  made  to  them  by  the  plaintiff  for  the  purpose 
of  creating  a  confidence  in  this  respect,  and  having  this  effect, 
and  determining  their  action  in  signing  the  contract,  were, 
we  think,  fraudulent,  if  false,  and  made  with  the  intention 
of  deceiving  and  misleading. 

In  connection  with  these  false  representations,  it  is  proper 

that  we  should  consider  the  contract  which  the  defendants 

^,     were  asked  to  sign.     The  more  it  is  examined 

3.  SCHOOL  dl-  ^ 

■toinng'deiib"  ^^^  "lore  it  will  be  seen  that  it  is  a  very  inge- 
b'y^reonai^  nious  device.     It  was  drawn  with  the  purpose  of 
2ub8?*^iicy:  capturing  the  members  of  the  board  separately, 
and  foi'estalling   their   deliberate   and    untram- 
meled  action  as  a  board.     The  moment  a  member  signed  he 
was  in  no  proper  condition  thereafter  to  act  as  a  member  of 
the  board  in  the  same  matter.     The  majority  became  com- 
mitted, by  reason  of  their  personal  liability,  to  the  purchase 
of  the  goods  for  the  district,  and  without  any  hearing  from 
the  minority.     The  law  contemplates  that  no  liability  of  this 
kind  should  be  imposed  upon  the  district  except  by  the  mem- 
bers of  the  board  duly  convened  at  a  board  meeting,  and  sit- 
ting in  consultation.     The  object   of  the   contract  was  to 
thwart  the  law  by  destroying  the  board's  deliberative  char- 
acter.    The  evil  of  such  a  practice  ia  far  greater  than  would 
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naturally  occur  to  the  minds  of  most  men  who  compose  our 
boards  of  school  directors.  In  the  practice  of  obtaining 
such  contracts  we  may  assume  that  those  members  are 
approached  who  are  understood  to  be  most  susceptible  to  the 
arts  of  a  skillful  canvasser.  The  practice,  at  least,  affords  an 
opportunity  for  approaching  that  class,  and  for  avoiding  the 
stronger  and  more  independent  members.  Now,  if  in  addi- 
tion, signatures  can  be  lawfully  obtained  upon  the  false  repre- 
sentation that  the  stronger  and  more  independent  members 
have  agi'eed  to  sign  or  approve  the  purchase,  then  the  law  is 
powerless  to  prevent  a  great  evil.  It  may,  perhaps,  be  said 
that  Collins  and  T.  J.  Cowman  had  no  right  to  allow  them- 
selves to  be  influenced  by  the  false  supposition  in  regard  to 
Ryan's  judgment  and  desires.  But  it  is  not  for  the  plaintiffs 
to  say  this,  who  created  the  false  supposition.  Besides,  if 
Coljins  and  Cowman  were  to  put  themselves  in  a  position 
which  should  forestall  their  deliberative  action  as  members 
of  the  board,  it  was  not  improper  that  they  should  consider 
Ryan's  judgment  and  desires. 

Taking  the  allegations  of  the  answer  to  be  true,  we  think 
that  Collins  and  Cowman  were  drawn  by  the  plaintiffs  into  a 
contract  which  they  had  reason  to  believe  that  tlie  district 
would  assume,  and  that  belief  was  grounded  in  part,  at 
least,  upon  a  false  and  fraudulent  statement  made  by  the 
plaintiffs  to  induce  the  contract. 

Having  reached  this  conclusion,  it  is  not  necessary  to  con- 
sider the  other  questions.  If  Collins  and  T.  J.  Cowman  are 
not  holden,  the  other  defendants  are  not;  tor  without  the 
former  the  contract  would  not  be  signed  by  a  majority,  and, 
according  to  its  own  terms,  would  bind  no  one.  We  think 
that  the  demurrer  was  properly  overruled. 

Affibmbo. 
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1.  Pleading  and  Praotioe :  VERIFICATION  of  plbadino  bt  attorney: 

GOMPSTENCT.  An  attorney  for  defendant  is  competent  to  verify  state- 
ments in  an  answer,  the  truth  of  which  he  shows  that  he  has  heard  the 
plaintiff  admit;  bat  his  knowledge  that  certain  other  facts  pleaded  in 
the  answer  were  abjudicated  between  the  parties  in  a  former  trial  does 
not  qualify  him  to  verify  the  statement  of  such  facts. 

2.  Deposition:  use  of  in  other  cause  between  same  parties: 

WHAT  necessary  TO  SUCH  USE.  DepoAitious  which  have  been  regu- 
larly taken  in  one  cause  may  be  used  on  the  trial  of  another  cause 
between  the  same  parties  or  their  privies;  but  in  such  case  the  parties 
have  the  same  right  to  except  to  them,  or  move  for  their  suppression,  as 
though  they  had  been  taken  in  that  cause;  and  in  order  that  they  may 
have  an  opportunity  to  avail  themselves  of  this  right,  it  is  necessary  that 
the  depositions  be  filed  in  the  cause,  or  leave  to  use  them  obtained, 
before  the  trial  is  begun.  See  Code,  g  3751.  Shaul  v.  Brown,  28  Iowa, 
87,  decided  under  a  different  statute,  distinguished. 

8.  Evidence:  pleadings  and  judgment  in  former  trial:  identity 
OF  parties:  order  of  introduction.  The  order  in  which  evidence 
should  be  introduced  is  a  matter  within  the  discretion  of  the  trial  court, 
and  that  discretion  was  not  abused  in  this  case  by  allowing  the  introduc- 
tion of  the  pleadings  and  judgment  in  another  case,  without  ^rsf  estab- 
lishing the  identity  of  the  parties  and  rights  involved. 

Appeal  from  Poweshiek  Circuit  Court. 

Wednesday,  October  21. 

AonoN  ON  A  promissory  note.  Defendant  answered  that 
he  signed  said  note  as  surety  for  Thomas  Kichardson,  and 
*  that  without  his  knowledge  or  consent  plaintiff,  for  a  valua- 
ble consideration  paid  by  the  principal  debtor,  agreed  to 
extend,  and  did  extend,  the  time  of  payment  of  said  note  for 
one  year,  whereby  he  was  discharged.  In  an  amendment  to 
his  answer,  subsequently  filed,  he  alleged  that  in  a  cause  in 
the  district  court  of  Powesheik  county  between  the  same  par- 
ties, in  which  the  same  issue  was  involved,  it  was  judicially 
determined  that  plaintiff  had  agreed  with  said  Thomas  Rich- 
ardson, for  a  valuable  consideration,  to  extend  the  time  of 
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payment  of  said  note  for  one  year.     The  judgment  of  the 
circuit  court  was  for  defendant.     Plaintiff  appeals. 

Winslow  <b  Varnum,  for  appellant. 

JlaineSy  Lyman  <&  Howelly  for  appellee. 

Keed,  J. — I.  The  petition  was  duly  verified.  There  was 
attached  to  the  original  answer  the  affidavit  of  one  of  the 
attorneys  who  appeared  for  defendant,  in  which 
verifcauon^of  s^ore  that  he  appeared  as  attorney  for  defend- 
attontey:*^^  ant  in  an  action  brought  by  plaintiff  on  the  same 
competency,  promissory  note,  in  which  it  was  judicially 
determined  that  plaintiff  did,  for  a  "valuable  consideration, 
extend  the  time  of  payment  of  said  note  to  Thomas  Richard- 
son, and  that  on  the  trial  of  said  cause  plaintiff  admitted 
that  this  defendant  was  surety  on  the  note,  and  that  her 
agreement  with  Thomas  Richardson  was  made  without 
defendant's  knowledge  or  consent.  After  reciting  these  facts, 
the  affidavit  concluded  with  the  following  statement:  "Where- 
fore the  affiant  says  he  has  personal  knowledge  of  the  matters 
alleged  in  the  foregoing  answer,  and  of  the  allegations  therein 
contained,  as  I  verily  believe."  Plaintiff  filed  a  motion  to 
strike  the  answer  from  the  files,  on  the  ground  that  it  was  not 
properly  verified.  This  motion  was  overruled,  and  this  rul- 
ing is  assigned  as  error.  The  petition  being  verified,  all  sub- 
sequent pleadings  were  required  to  be  verified  also.  Code,  § 
2669. 

It  is  provided  by  section  2673  of  the  Code  that  "  if  the 
statements  of  a  pleading  are  known  to  any  person  other 
than  the  party,  such  person  may  make  the  affidavit,  which 
shall  contain  averments  showing  affiant  competent  to  make 
the  same."  The  question  raised  by  the  motion  is  whether  it 
is  shown  by  the  averments  of  the  affidavit  that  the  attorney 
was  competent  to  make  it.  It  has  been  held  that  the  com- 
petency of  the  affiant  may  be  shown  by  a  general  averment 
that  the  afliant  has  knowledge  of  the  statements  of  the  plead- 
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ing,  and  knows  them  to  be  trne.  Yoe  v.  Nichols^  51  Iowa, 
330;  RaiiBch  v.  Moore^  4A  Id.,  611.  The  affidavit  in  qaes* 
lion,  however,  contains  no  such  general  averment.  The 
allegation  is  that  for  the  reasons  stated  the  affiant  has  per- 
sonal knowledge,  etc.  That  is,  he  knows  that  certain  state- 
ments in  the  answer  are  true,  because  plaintiff  admitted  their 
truth  on  the  former  trial;  and  he  knows  that  another  state- 
ment is  true,  because  the  court  determined  in  another  pro- 
ceeding that  it  was  true.  Affiant  was  undoubtedly  com- 
petent to  verity  those  statements  in  the  answer,  the  truth  of 
which  plaintiff  had  admitted  in  his  presence;  and  if  the 
former  adjudication  had  been  pleaded  in  the  pleading  which 
he  undertook  to  verify;  he  probably  would  have  been  com- 
petent,  by  his  knowledge  of  the  fact  of  such  adjudication,  to 
verify  that  statement  also.  But  it  was  the  fact  which  he 
swears  was  adjudicated,  and  not  the  adjudication,  which  was 
pleaded.  And  we  think  his  knowledge  of  the  adjudication 
alone  does  not  render  him  competent  to  verify  the  statement 
of  the  fact  The  motion,  therefore,  should  have  been  sus- 
tained. 

II.     On  the  trial  defendant  offered  to  read  certain  deposi- 
tions which  had  been  taken  in  another  cause  between  the 
same  parties   in   the  district  court.     Plaintiff 

2.  DBP08I-  ,  .  ,  ,  , .  .    ,  , 

in  othercauM  ^^1^^^  ^  ^"®  reading  ot  these  depositions,  on 

sam^lparties:  *''^®  grouiid  that  they  were  not  taken  in  this  cause, 

B^toVifch     ^^^  ^*^  '^^^  taken  in  a  cause  pending  in  another 

"*®'  court.     The   objection   was   overruled,  and   the 

depositions  were  read  in  evidence.     As  we  understand  the 

record,  the  depositions  had  never  been  filed  in  this  cause,  and 

no  application  had  been  made  before  the  trial  for  leave  to  use 

them  on  the  trial,  and  the  first  notice  or  intimation  which 

plaintiff  had  that  they  would  be  used  was  during  the  progress 

of  the  trial,  when  defendant  offered  to  read   them.     That 

depositions  which  have  been  regularly  taken  in  one  cause 

may  be  used  on  the  trial  of  another  cause  between  the  same 

parties  or  their  privies  is  well  settled.     8  Greenl.  Ev.,  §  326 ; 
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Shaul  V.  Brawny  28  Iowa,  37 ;  Atkins  v.  Anderson^  63  Id., 
739.  But  we  are  very  dear  that  under  our  practice  a  party 
should  not  be  permitted  to  use  depositions  on  the  trial  of  one 
canse  which  have  been  taken  in  another,  without  having  filed 
them  in  the  cause  in  which  he  proposes  to  use  them,  or 
obtaining  leave  before  the  commencement  of  the  trial  to  so 
use  them.  It  is  provided  by  section  3751  of  the  Code  that, 
when  depositions  are  filed  in  any  cause,  the  clerk  shall  at 
once  notify  the  parties  that  they  are  so  filed,  and  that  no 
exceptions  to  depositions,  other  than  for  incompetency  or 
irrelevency,  shall  be  regarded,  unless  made  by  motion  filed  by 
the  morning  of  the  second  day  of  the  first  term  after  the 
depositions  have  been  filed  by  the  clerk,  provided  they  have 
been  filed  three  days  prior  thereto;  or,  if  they  are  afterwards 
received  during  the  term,  such  motion  must  be  filed  by  the 
morning  of  the  third  day  after  they  are  filed,  and  all  motions 
to  suppress  depositions  must  be  filed  before  the  cause  is 
reached  for  triaL 

When  it  is  proposed  to  use  depositions  in  one  cause  which 
have  been  taken  in  another,  the  parties  have  the  same  right 
to  except  to  them,  or  move  for  their  suppression,  as  though 
they  had  been  taken  in  that  cause.  But,  under  these  provis- 
sions,  it  is  very  clear  that  they  could  have  no  opportunity  to 
avail  themselves  of  this  right  if  the  depositions  are  neither 
filed  in  the  cause  nor  leave  to  use  them  obtained  before  the 
trial  is  entered  upon.  It  is  held  in  Shaul  v.  Brawny  supra^ 
that  no  notice  was  required  to  be  given  before  the  trial  com- 
menced  of  the  purpose  to  use  the  depositions  on  the  trial. 
But  the  statutes  governing  the  right  to  except  to,  or  move  for 
the  suppression  of,  depositions  have  been  materially  changed 
^ince  that  decision.  We  think  the  court  erred  in  overruling 
the  objection. 

III.  Defendant  offered  in  evidence  the  pleadings  and 
judgment  in  a  cause  ia  the  district  court,  to  which  plaintiff 
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obiected  on  the  around  of  iucompetency  and 
fud*mentm**  immateriality,  and  the  overruling  of  this  objec- 
idenutyo?^'  ^^^^  ^®  assigned  as  error.  The  point  insisted 
SffnuxKiuS®'  upon  in  the  argument  of  this  assignment  is  that 
^^^^'  there  was  no  proof  that  the  former  action  was 

between  the  same  parties,  or  that  it  involved  the  same  rights 
which  are  involved  in  this  action,  and  therefore  the  record  is 
immaterial.  If  the  position  of  counsel  that  the  record  does 
not  show  the  identity  of  the  parties  and  causes  of  action 
should  be  conceded,  it  would  not  follow  that  the  objection  to 
its  introduction  in  evidence  should  have  been  sustained.  It 
was  competent  evidence  of  an  adjudication,  and  the  fact  of 
the  identity  of  the  parties  and  causes  of  action  might  be 
established  by  other  evidence.  That  fact  was  not  required  to 
be  proven  as  a  preliminary  to  the  right  to  introduce  the 
record.  It  is  simply  (according  to  counsel's  theory)  a  fact 
essential  and  material  to  the  defense  which  is  not  established 
by  the  record.  The  question,  then,  is  simply  one  of  the 
order  in  which  the  evidence  should  have  been  introduced. 
But  that  is  a  matter  within  the  discretion  of  the  trial  court, 
and  there  was  clearly  no  abuse  of  discretion. 

As  we  reverse  the  judgment  on  other  grounds,  we  do  not 
consider  the  question  of  the  sufficiency  of  the  evidence  to 
sustain  the  judgment. 

Rbvbbsed. 
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1.  Practice:  chanoino  record  at  same  term  whbn  hade:  notice  to 

IKTERBSTED    PARTIES     NECESSARY    TO   JURISDICTION:    CERTIORARI: 

CODE,  §  §  178,  3216.  A  demurrer  to  a  petition  was  sustained  in  the  dis- 
trict conrt,  and,  the  plaintiffs  in  the  cause  electinii:  to  stand  upon  their 
petition,  j  udf^ment  was  entered  against  them  for  costs.  After  the  record 
of  such  proceedings  was  made,  and  approved  and  signed  by  the  judge, 
and  after  counsel  for  defendant  in  the  cause  had  left  the  court,  but  dur- 
ing the  term  at  which  the  order  and  judgment  were  entered,  the  court 
permitted  the  plaintiffs  in  the  action  to  withdraw  their  election  to  stand 
on  their  petition,  and,  without  any  application  therefor  having  been 
filed,  or  any  notice  thereof  to  defendant  in  the  action,  entered  an  order 
setting  aside  said  judgment,  and  granting  the  plaintiffs  time  to  file  an 
amendment  to  their  petition.  Held  that  the  court  had  no  jurisdiction, 
under  g  178  of  the  Code,  thus  to  change  the  record  in  the  absence  of, 
and  without  notice  to,  the  defendant;  and  that,  since  the  defendant  in 
that  cause  had  no  opportunity  to  except,  and  thus  lay  the  foundation  for 
an  appeal,  certiorari  would  lie  to  correct  the  error.  Code,  §  3*^16. 
Reed,  J^  and  Beck,  Ch.  J.,  dissenting. 

Wednssdat,  October  21. 

Certiokabi.  Oa  the  twenty-sixth  day  of  May,  1 884,  plaint- 
iff filed  a  petition  in  this  court,  in  which  it  is  alleged  that  at 
the  September  term,  1883,  there  was  pending  in  the  district 
court  of  Kossuth  county  a  certain  cause  wherein  P.  0.  Kincaid 
and  Henry  Warder  were  plaintiffs,  and  the  plaintiff  herein 
was  defendant;  that  the  parties  to  said  cause  appeared  at  said 
term,  and  the  defendant  filed  a  demurrer  to  the  petition 
theretofore  filed  by  the  plaintiffs  therein,  which  the  court, 
after  hearing  the  argument  of  counsel,  sustained;  that  there- 
upon the  plaintiffs  elected  to  stand  on  their  petition,  and 
announced  their  intention  to  so  elect  to  the  court,  whereupon 
the  court  entered  judgment  against  them  for  the  costs  which 
had  accrued  in  the  case;  that  a  record  of  said  order  and 
judgment  was  duly  made,  and  the  same  was  approved  and 
signed  by  the  judge;  that  after  said  record  was  made  and 
signed,  and  after  counsel  for  the  defendant  had  left  the  court, 


176  SUPREME  COUET  OF  IOWA, 

TlM  Hawkeye  Ins.  Co.  t.  Daffle,  Jadge»  etc. 

but  during  the  term  at  which  the  order  and  judgmAt  were 
entered,  the  court  permitted  the  plaintiffs  in  said  action  to 
withdraw  their  election  to  stand  on  their  petition,  and,  with- 
out any  motion  or  other  written  application  therefor  having 
been  filed,  or  any  notice  thereof  having  been  given  to  defend- 
ant, entered  an  order  setting  aside  said  judgment  for  costs, 
and  granting  the  plaintiffs  thirty  days  within  which  to  file 
an  amendment  to  their  petition.  And  it  is  alleged  that  said 
court,  and  the  judge  thereof,  exceeded  their  jurisdiction  and 
acted  illegally  in  setting  aside  said  judgment  and  granting 
plaintiffs  leave  to  amend  their  petition.  On  the  filing  of  the 
petition  a  writ  of  certiorari  was  allowed  by  one  of  the  judges 
of  this  court,  and  was  issued  by  the  clerk  and  served  on 
defendant,  and,  in  obedience  to  the  mandate  of  the  writ, 
defendant  has  filed  a  transcript,  duly  certified,  of  the  entire 
records  and  proceedings  had  in  said  cause. 

R.  W.  BargeVy  for  plaintiff. 

J.  C.  Raymond  and  Oood^j  Wishard.  cfi  Philltpa,  for 
defendant. 

Sbbvees,  J. — It  will  be  conceded,  if  the  court  had  jurisdic- 
tion of  the  defendant  at  the  time  the  order  was  made  setting 
aside  the  judgment,  that  the  order  cannot  be  attacked  in  this 
proceeding,  but  that  the  defendant  should  have  appealed,  and 
thus  corrected  the  error.  Code,  §  3216;  State  v.  Ronet/,  37 
Iowa,  30.  It  will  also  be  conceded  that  the  court  had  tlie 
power  to  expunge  any  record  made  during  the  term,  provided 
it  had  jurisdiction  of  the  parties  at  the  time  the  change  in 
the  record  was  made.  The  statute  upon  this  subject  is  in 
these  words:  "  The  record  aforesaid  is  under  the  control  of 
the  court,  and  may  be  amended,  or  any  entry  thei'ein 
expunged,  at  any  time  during  the  term  at  which  it  is  made, 
or  before  it  is  signed  by  the  judge."  Code,  §  178.  It  will 
be  observed  that  the  statute  contemplates  that  the  expunging 
order  may  be  made  during  the  term,  or  before  the  record  is 
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signed  by  the  jndge.  It  frequently  occurs  that  the  record, 
or  at  least  a  portion  of  it,  is  not  signed  until  the  succeeding 
term.  Sometimes  it  is  impracticable  for  the  clerk  to  prepare 
the  record  during  the  term,  and  therefore  it  is  not  signed  by 
the  judge  during  the  term.  Again,  there  are  terms  which 
contain  several  weeks  or  months,  and  the  record  is  not  signed 
until  the  close  of  the  term,  or  at  least  this  may  occur.  Then 
there  are  terms  which  last  only  a  few  days.  In  these  several 
cases  the  power  of  the  court  to  expunge  an  entry  or  change  the 
record  is  precisely  the  same;  therefore  the  statute  must  be  so 
constructed  as  to  deny  the  existence  of  the  power,  unless  the 
court  has  jurisdiction  of  the  defendant  at  the  time  the  order 
is  itiade;  for  it  would  be  manifestly  unjust  for  the  court  to 
correct  a  record  made  during  the  term  at  the  succeeding  term, 
which  materially  affected  the  interests  or  rights  of  a  party, 
unless  such  party  was  before  the  court,  or  had  notice  of  the 
proposed  correction. 

In  the  case  at  bar,  final  judgment  had  been  rendered. 
Ordinarily,  when  this  has  been  done,  the  case  is  at  an  end, 
except  that  amotion  for  a  new  trial  may  be  filed  within  three 
days  tliereafter.  While  it  may  be  that  the  court  had  jurisdic- 
tion of  the  defendant  during  such  period  for  the  purposes  of 
such  a  motion,  the  defendant  was  not  bound  to  anticipate  that 
the  plaintiff  would  withdraw  his  election  to  stand  on  the 
petition,  or  that  the  court  would  permit  him  to  do  so  and  file 
an  amended  petition,  and  that  the  court  would  set  aside  the 
final  judgment  previously  entered.  The  case  having  been 
disposed  of  by  the  rendition  of  the  final  judgment,  the  court 
ceased  to  have  jurisdiction  over  the  defendant  in  the  action, 
and  the  defendant's  attorney  was  not  bound  to  remain  in  court, 
but  could  well  leave  as  he  did.  It  may  bo  that  the  order  was 
one  that  should  have  been  made,  and  that  substantial  justice 
required  the  court  in  this  instance  to  do  so.  But  this  is  not 
the  controlling  consideration.  The  controlling  question  is 
one  of  jurisdiction,  and  it  is  evident,  if  the  court  did  not  have 
jurisdiction  of  the  defendant  in  the  action,  that  the  expunging 
Vol.  LXVII— 12 
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order  is  absolntely  void.  As  the  order  was  made  in  the 
absence  of  defendant  in  the  action,  no  exception  could  be 
taken,  and  therefore  an  appeal  would  have  been  ineffectual. 
It  is  true,  the  defendant,  when  it  obtained  knowledge  of  the 
order,  might  have  moved  the  court  at  the  succeeding  term  to 
set  it  aside.  But  the  defendant  was  not  bound  to  do  this  if  the 
court  did  not  have  jurisdiction  to  make  the  order  at  the  time 
it  did  so.  Besides  this,  orders  of  a  similar  character  might 
be  made  under  like  circumstances,  of  which  a  party  might 
not  obtain  knowledge  in  time  to  remedy  the  wrong  done,  by 
motion  or  appeal.  It  is  evident  that  the  character  or  kind  of 
order  made  cannot  be  a  controlling  consideration.  In  our 
opinion  the  expunging  order  must  be  set  aside,  and  regarded 
as  never  having  been  made. 

Reyebbed. 

Reed,  J.,  diaaenting — In  my  opinion  the  most  that  can  be 
said  is  that  the  court  erred  in  permitting  the  plaintiffs  to 
withdraw  their  election  to  stand  on  their  petition,  and  in  set- 
ting aside  the  judgment  against  them  for  costs,  and  permit- 
ting them  to  file  an  amended  petition.  Under  section  178 
of  the  Code,  quoted  in  the  majority  opinion,  the  court  has 
the  power  at  any  time  during  the  term  at  which  it  is  made, 
or  before  it  is  signed  by  the  judge,  to  amend  the  record,  or 
expunge  any  entry  therein.  It  necessarily  retains  jurisdic- 
tion of  the  cause  and  the  parties  while  this  power  continues. 
If  the  court  had  been  convinced  during  the  term  that  its  rul- 
ing on  the  demurrer  was  wrong,  it  had  the  power,  under 
this  provision,  to  set  aside  the  judgment  for  costs  and  the 
order  sustaining  the  demurrer,  and  enter  an  order  over- 
ruling it.  It  is  held  in  Brace  v,  Orady^  36  Iowa,  352, 
that  the  court  has  power  during  the  term,  under  this  provis- 
ion, to  change  an  order  already  made  and  recorded,  when 
convinced  that  it  was  erroneously  made.  A  party  has  no 
remedy  by  certiorari  against  an  erroneous  order  or  decision 
made  while  the  court  has  jurisdiction  of  the  cause  and  the 
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parties.     I  think,  therefore,  that  this  proceeding  shopld  be 
dismissed. 

Bbok,  Oh.  J.,  concurs  in  this  dissent 


Evans  y.  Bubns  bt  al. 


1.  Bridenoet  pabol  to  bzplain  ob  tart  wkiting:  bulb  statbd 
AND  APPLiBD.  Where  parties  hare  entered  into  a  written  contract* 
bat  the  words  do  not  express  their  whole  contract,  but  are  nevertheless 
of  sQch  character  that  the  law,  by  implication,  superadds  something,  the 
implication  may  be  rebatted  or  controlled  by  parol  evidence.  But  when 
nothing  is  left  to  implication  there  is  no  room  for  parol  evidence.  And 
so,  where  a  judgment,  which  was  a  lien  on  land,  was  assigned  in  writ- 
ing to  a  poichaser  of  a  portion  of  the  land,  and  it  was  necessary  to  the 
protection  of  such  person  that  the  judgment  should  be  kept  alive,  held 
that  it  was  incompetent  to  show  by  parol  that  the  real  understanding 
of  the  parties  was  that  there  was  nothing  to  assign,  but  that  the  trans- 
action was  the  payment  and  not  a  purchase  of  the  judgment,  and  that 
the  contract  of  assignment  was  a  void  act 
Bbok,  Ch.  J.,  not  ooncumng. 

Appeal  from  Chickaaaw  Circuit  Court 

Wednesday,  October   21. 

Thb  plaintiff  claims  to  be  the  owner  of  a  judgment  ren- 
dered  upon  a  promissory  note  against  the  defendant  Bums, 
Tlie  note  at  the  time  of  its  execution  was  secured  by  a  mort- 
gage upon  about  six  acres  of  land.  In  the  action  in  which 
the  judgment  was  rendered  there  was  no  prayer  for  a  decree 
of  foreclosure,  and  this  action  is  brought  as  supplemental  to 
tliat  to  enforce  the  lien  of  the  mortgage.  The  defendant 
Dayton  is  the  owner  of  two  notes  executed  by  Bums  and 
secured  by  the  same  mortgage,  but  falling  due  later  than  the 
note  upon  which  the  plaintiff's  judgment  was  rendered.  The 
court  rendered  a  decree  of  foreclosure  in  favor  of  the  plaintiff, 
and  decreed  that  his  lien  is  paramount  to  that  of  Dayton. 
Dayton  appeals. 
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A.  G.  Boylan^  for  appellants. 
J.  H.  Bane,  for  appellee. 

Adams,  J. — The  appellant  Dayton  denies  that  the  plaintiff 
is  entitled  to  any  lien  at  all.  He  concedes  that  Burns  exe- 
cuted three  notes,  that  they  were  all  secured  by  one  mort- 
gage, and  that  the  plaintiff's  judgment  was  rendered  upon 
the  one  first  falling  due;  but  he  contends  that  the  judgment 
was  afterwards  paid.  Whether  it  was  paid  or  not  is  the  prin- 
cipal question  to  be  determined.  The  undisputed  facts  are 
that  the  Bank  of  New  Hampton  became  the  owner  of  the 
three  notes;  that  when  the  first  fell  due  it  obtained  thereon 
the  judgment  in  question,  and  afterwards  assigned  the  judg- 
ment, and  also  the  two  notes  not  in  judgment,  to  the  defend- 
ant Dayton.  Those  two  notes  Dayton  still  owns;  but  the 
judgment  he  assigned  to  one  Elizabeth  Cronough,  and  she 
assigned  it  to  the  plaintiff.  Dayton,  however,  contends  tliat, 
while  in  form  the  transaction  between  him  and  Mrs.  Oro- 
nough  might  appear  as  above  stated,  the  payment  to  him  by 
Mrs.  Cronough  was  understood  to  work  an  actual  discharge 
of  the  judgment,  and  he  testified  substantially  to  that  effect. 

The  fact  is,  Mrs.  Cronough  bought  about  three  acres  of  the 
land  of  Burns,  the  mortgagor,  and  took  a  deed  of  warranty, 
with  a  covenant  againt  one-half  of  the  mortgage,  and  only 
half.  Under  this  state  of  things  she  had  no  way  of  protect- 
ing her  title  except  by  paying  one-half  of  the  mortgage,  but 
it  does  not  appear  that  she  promised  her  grantor,  Bums, 
that  she  would  do  so,  and  it  was  her  right  to  abandon  the 
land  which  she  purchased  and  allow  it  to  be  sold  under  a  fore- 
closure of  the  mortgage,  if  she  preferred  to  do  so.  We  have 
no  doubt  that  she  contemplated  protecting  her  title  by  an 
eventual  payment  and  discharge  of  the  judgment,  but  that  at 
the  time  of  her  transaction  with  Dayton  she  or  her  attorney  saw 
that,  if  the  judgment  should  be  discharged,  her  land  would 
still  be  liable  for  the  balance  of  the  mortgage  debt.     As  the 
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judgment  was  the  prior  one  of  two  liens,  she  naturally 
insisted  that  Dayton,  instead  of  discharging  the  judgment, 
should  assign  it  to  her.  Under  the  circumstances,  this  was 
the  only  way  in  which  she  could  protect  herself.  Dayton 
certainly  consented  to  this  arrangement,  and,  having  obtained 
her  money  under  it,  we  do  not  think  that  he  is  entitled  to 
dispute  its  legal  effect.  He  never  had  any  claim  upon  Mrs. 
Cronough  in  any  form.  In  paying  her  money  to  him  her 
act  was  purely  voluntary.  It  was  her  right,  therefore,  to  dic- 
tate the  form  of  the  transaction,  and  it  was  his  right,  if  he 
did  not  choose  to  assetit  to  it,  to  enforce  his  claim  as  the  law 
allowed.  It  often  happens  that  a  person  is  willing  to  advance 
the  amount  of  a  judgment  if  he  can  have  an  assignment  of 
it,  but  would  advance  nothing  by  way  of  payment  and  dis- 
charge of  the  jndgmeut.  If  we  should  hold  that  by  parol 
evidence  a  meaning  can  be  put  upon  an  assignment  which  is 
in  contravention  of  its  terms,  there  would  be  no  safety  in 
such  transaction.  The  case  is  not  different  from  what  it 
would  have  been  if  Dayton  had  expressly  stipulated  in  writ- 
ing that  Mrs.  Cronough  was  to  hold,  own  and  control  the 
judgment. 

The  appellant  relies  upon  Cousins  v.  Westcotty  16  Iowa,  255 ; 
and  Sarrison  v.  MoKim^y  18  Id.,  491.  But  in  neither  of  those 
cases  was  it  held  admissible  to  show  that  the  assignment  had 
no  operation.  Force  was  given  to  the  parties'  contract,  and 
no  express  words  were  contradicted.  The  most  that  can  be 
said  is  that  this  court,  in  obedience  to  what  is  deemed  the 
weight  'of  authority,  has  gone  so  far  as  to  hold  that  where 
parties  have  entered  into  a  written  contract,  but  the  words  do 
not  express  their  whole  conti^act,  but  are  nevertheless  of  such 
character  that  the  law,  by  implication,  superadds  something, 
the  implication  may  be  rebutted  or  controlled  by  parol  evi- 
dence. In  the  case  at  bar  there  was  nothing  left  for  impli- 
cation. The  words  used  in  the  written  assignment  were  a 
complete  expression  of  the  contract.  The  object  of  the  parol 
evidence  is  to  show  that  the  real  understanding  of  the  parties 
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was  that  there  was  nothing  to  assign,  and  that  the  making  of 
the  contract  of  assignment  was  a  void  act.  We  think,  that 
there  is  nothing  in  the  cases  cited  which  woald  justify  the 
ruling  for  which  the  appellant  contends.  He  relies  in  part 
upon  what  was  done  by  Mrs.  Oronough  subsequently  to  the 
assignment,  but  we  can  see  in  it  no  intent  to  discharge  the 
judgment,  the  lien  of  which  was  so  manifestly  necessary  for 
her  protection. 

The  evidence  shows  that  Dayton  paid  $42.95  as  taxes  on  the 
premises.  He  asks  that  he  may  have  a  decree  for  the  amount 
paid,  and  interest,  and  that  the  same  be  made  the  first  lien 
upon  the  premises.  The  court  held  the  lien  to  be  inferior  to 
the  plaintiff's  lien.  In  this  we  think  that  the  court  erred. 
The  taxes  before  payment  were  certainly  the  first  lien  upon 
the  premises,  and  we  see  no  reason  why  a  junior  incumbrancer, 
in  paying  them  for  his  protection,  should  not  be  entitled  to 
such  lien. 

We  think  the  decree  correct  except  in  regard  to  the  lien 
for  taxes. 


Modified  and  Affirmed. 


Beok,  Oh.  J.y  not  concurring. 


HcrrcHiNSON  y.  The  Boabd  of  Equalization  of  the  Crrr 

OF    OSKALOOSA. 

1.  Taxation:  dbddction  of ikdbbtednbssfbommonbts  and  credits: 
PROPBRTT  IN  HANDS  OF  AGENT.  Whether  the  tax-payer  in  entitled  to 
have  an  acknowledflrment  of  indebtedness  deducted  from  the  amount 
of  moneys  and  credits  which  he  is  reqnired  to  list  for  assessment, 
depends  on  whether  it  is  founded  on  an  actual  consideration.  Code,  § 
814.  If  it  is,  and  it  evidences  an  actual*  indebtedness,  he  is  entitled  to 
haye  it  deducted,  regardless  of  the  motive  which  may  have  induced 
him  to  incur  the  obligp&tion.  And  so,  where  plaintiflf,  as  the  agent  of 
some  English  capitalists,  had  invested  certain  moneys  of  theirs  and  con- 
trolled the  securities,  but,  to  avoid  paying  taxes  thereon  under  §  817  of 
the  Code,  he  caused  the  securities  to  be  assigned  to  himself,  and  exe- 
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cated  bis  owm  obligations  to  the  capitalists  for  the  amonnt  thereof,  held 
tbat  be  was  entitied  to  bave  the  obligations  tbus  incurred  deducted  from 
'tbe  amount  of  bis  moneys  and  credits,  including  the  securities  tbus  taken 
to  himself,  and  tbat  be  was  no  longer  liable  to  be  taxed  on  sucb  securi* 
ties  as  agent. 

Apjpeal  frQm  MahdsJca  Circuit  CovH. 

WSDNBSDAT,    OoTOBBR    21. 

The  board  of  equalization  of  the  city  of  Oskaloosa  added 
$13,000  to  plaintiff's  assessment  on  moneys  and  credits  for 
the  year  1884:.  They  also  assessed  him  $22,000  (moneys  and 
credits)  as  agent  He  appealed  from  this  action  to  the  circuit 
court,  and,  upon  a  hearing,  the  court  reversed  the  action  of 
the  board,  and  struck  out  both  items  from  his  assessment,  and 
from  this  order  defendant  appeals. 

James  A.  Rice  and  L.  C.  Blanchard^  for  appellant. 

John  0,  Maltolm  and  John  F.  Lacy^  for  appellee. 

BssD,  J. — On  the  hearing  in  the  circuit  court,  plaintiff 
testified  that  he  had,  on  the  first  day  of  January,  1884, 
moneys  and  credits  to  the  amount  of  $25,000,  but  that  he  was 
indebted  to  various  parties  to  an  amount  in  excess  of  that. 
He  admitted,  on  cross-examination,  that  the  item  of  $25,000 
was  made  up  of  various  sums  of  money  which  he  had  received 
from  friends  of  his  living  in  England,  and  which  he  had 
originally  loaned  out  for  them,  taking  the  securities  given  for 
'such  loans  in  their  names,  and  that,  without  having  returned 
any  portion  of  said  moneys  to  the  owners,  he  had  given  his 
own  obligations  to  them  therefor,  and  had  reloaned  the  money 
in  his  own  name,  or  taken  an  assignment  to  himself  of  the 
securities  originally  taken  for  the  loans,  and  that  the  indebt- 
ness  which  he  claimed  should  be  deducted  from  the  amount 
of  bis  moneys  and  credits  was  evidenced  by  the  obligation  he 
had  given  for  said  moneys.     He  also  admitted  that,  while  he 
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controlled  and  managed  said  moneys  and  credits  as  agent  for 
the  owners  thereof,  the  public  authorities  asserted  the  right 
to  tax  him  thereon,  and  that  he  had  been  held  personally  lia- 
ble for  the  tax  thereon,  and  that  he  had  made  the  change  in 
the  mode  of  doing  the  business  for  the  purpose  of  avoiding 
taxation.  Defendant  insists  that  the  obligations  do  not  evi- 
dence ''a  debt  in  good  faith  owing  by  him,"  and  consequently 
plaintiff  is  not  entitled  to  deduct  their  amount  from  the 
amount  of  moneys  and  credits  which  he  is  required  to  list  for 
taxation. 

Whether  the  tax-payer  is  entitled  to  have  an  acknowledg- 
ment of  indebtedness  deducted  from  the  amount  of  the  moneys 
and  credits  which  he  is  required  to  list  for  assessment  depends 
upon  whether  it  is  founded  on  an  actual  consideration. 
Code,  §  814.  If  it  is  founded  on  such  consideration  and  evi- 
dences an  actual  indebtedness,  he  is  entitled  to  have  it 
deducted  regardless  of  the  motive  which  may  have  influenced 
him  to  incur  the  obligation.  The  evidence  shows  that,  in 
consideration  of  the  turning  over  to  him  of  ihe  money  then 
in  his  hands  and  the  assignment  to  him  of  the  securities  for 
the  loans  yet  outstanding,  plaintiff  gave  his  personal  obliga- 
tion to  each  of  the  parties  for  the  amount  of  money  he  had 
received  from  him.  He  thereby  became  indebted  to  each  for 
the  amount  of  the  obligation  given  him.  It  was  the  under- 
standing and  intention  of  the  parties  that  he  should  become 
so  indebted.  The  change  which  they  intended  to  effect  by 
the  new  arrangement  was  the  termination  of  the  agency  and 
the  creation  of  the  relation  of  debtor  and  creditor  between 
them.  His  obligations  are  clearly  supported  by  a  valid  con- 
sideration, and  the  circuit  court  rightly  struck  out  the  item 
oF  $13,000  from  the  assessment. 

II.  The  assessment  of  $22,000  against  plaintiff  as  agent 
was  based  in  part  on  the  transaction  stated  al>ove  and  in  part 
on  H  transaction  in  which  a  mortgage  given  by  one  N.  0. 
Town  to  secure  a  loan  of  $50,000  was  transferred  by  plaintiff 
to  the  Colonial  United  States  Mortgage  Company.     As  we 
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have  seen,  plaintiff  did  not  at  the  time  of  the  assessment  con- 
trol and  manage  the  moneys  and  credits  which  he  had  received 
from  the  parties  in  England  as  their  agent,  but  owned  them 
in  his  own  right;  and  it  is  shown  by  the  evidence  that  lie  did 
not  have  the  Town  mortgage  in  his  possession,  and  that  he 
neither  managed  it  nor  had  control  over  it  after  he  transferred 
it,  which  was  in  April,  1882.  He  was  not  personally  liable, 
then,  for  the  taxes  on  it.     Code,  §  817. 

Affirmed. 


Hakp  v.  Langland. 

1.  Kew  Trial:  kewly  discovered  evidence:  insufficient  showing. 

The  affidavit  of  4efendaiit'8  attx)mey  that  if  a  new  trial  were  gn^nted  a 
certain  witness  who  was  present  and  testified  at  the  trial  would  testify 
to  certain  material  facts,  which  the  defendant  did  not  know,  until  after 
the  trial,  that  the  witness  would  testify  to,  held  insufficient  to  warrant 
the  printing  of  a  new  trial  on  the  ground  of  newly  discovered  evidence. 

2.  Instmotlons :  assumption  of  fact  without  eyidence.    An  instruc- 

tion founded  upon  an  assumptioh  of  fact  of  which  there  is  no  evidence 
should  not  be  given  to  the  jury. 

8.  Praotioe  in  Supreme  Oourt :  errors  not  assigned  not  consid- 
bbed. 

Ajppeal  from   Winneshiek  Circuit  Cov/rt. 

Wednesday,  October  21. 

This  is  an  action  at  law  by  which  the  plaintiff  seeks  to 
recover  certain  personal  property  which  the  defendant,  who 
is  sheriff,  seized  on  execution  as  the  property  of  George  Hand 
and  Margaret  Hand.  The  plaintiff  claims  that  she  was  the 
absolute  owner  of  the  property  when  it  was  levied  upon. 
The  defendant  alleges  that  the  plaintiff's  title  to  the  property 
is  void  as  to  the  execution  creditors,  because  it  was  transferred 
by  George  Hand  and  Margaret  Hand  to  the  plaintiff  to  hiii- 
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der  and  defraud  the  creditors  of  George  and  Margaret  Hand, 
and  that  plaintiff  knew  of  sach  fraudulent  purchase.  There 
was  a  trial  by  jury,  and  a  veixJict  and  judgment  for  the  plaint- 
iff.    Defendant  appeals. 

Z.  Bullisy  for  appellant. 

Willett  <&  WUUtt  and  J.  B.  Kaye^  for  appellee. 

RoTHBooK,  J. — I.     The  defendant  claims  that  the  court 
should  have  ordered  a  new  trial  upon  the  ground  of  newly- 
discovered  evidence.     The  affidavit  relied  upon  to 
1.  NB^  trial:  .       ,  .  ,     /.    1  .        ^  .   . 

newiy-discov-  sustain  this  ground  of  tlie  motion  for  a  new  trial 

ered  evi-  ° 

ctenTshw?^"  ^^  made  by  the  defendant's  attorney.  It  is  stated 
^**'  in  the  affidavits   that  if  a  new  trial  should  be 

granted,  one  Slater  would  testify  to  certain  material  facts. 
The  affiant  further  states  that  the  defendant  did  not  know 
the  witness  would  testify  as  claimed  until  after  the  trial.  The 
witness  was  present  at  the  trial,  and  was  sworn  and  examined 
in  behalf  the  defendant,  and  was  so  much  interested  in  defend- 
ant's behalf  that  he  sat  by  defendant's  counsel  at  the  trial  as 
a  prompter.  His  affidavit  was  not  taken  in  support  of  the 
motion  for  a  new  trial,  but  defendant's  attorney  in  his  affidavit 
states  that  he  believes  the  witness  Slater  will  testify  to  the 
facts  set  forth  if  a  new  trial  be  granted.  It  will  be  observed 
from  these  statements  that  the  affidavit  was  founded  upon  the 
merest  hearsay.  How  the  affiant  could  know  that  the  defend- 
ant was  ignorant  of  the  newly-discovered  evidence  until  after 
the  trial,  and  how  he  could  know  that  the  witness  would  tes- 
tify to  any  fact  in  addition  to  his  testimony  on  the  trial,  is 
beyond  our  comprehension.  If  the  motion  had  been  sup- 
ported by  the  affidavit  of  the  witness,  and  some  sufficient  reason 
given  why  he  did  not  disclose  all  of  the  facts  on  the  trial, 
there  might  be  some  ground  for  entertaining  the  motion.  The 
witness  was  a  resident  of  the  neighborhood,  and  his  affidavit 
should  have  been  taken  in  support  of  the  motion.  Sully  v, 
Kuehly  80  Iowa,  275. 
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II.  The  defendant  requested  the  court  to  instruct  the  jury 
as  follows:  "If,  from  the  evidence,  you  believe  that  Mar- 
2.  IN8TBU0-     garet  Hand  or  George  Hand,  or  hoth^  conveyed 

sunipti(m  of     all  their  tan£:ible  property,  and  that  suits  were 

fact  without  J.  ^f       X        J     X /i      X-  X.        1 

eTidence.  pending  or  threatened  at  the  timeot  such  convey- 
ance, this  will  warrant  you  in  finding  the  same  to  have  been 
fraudulently  made  by  said  Margaret  Hand  and  George  Hand; 
and  if  from  the  evidence  you  believe  plaintiff  had  knowledge 
of  aitch  fraudulent  interUofsaid  Margaret  Hand  or  Gteorge 
Hand,  or  had  notice  of  such  facts  as  would  have  put  a  man  of 
ordinary  prudence  upon  inquiry,  and  which,  if  made  with 
ordinary  diligence,  would  have  led  to  the  knowledge  of  the 
fraudulent  purpose  of  such  vendors,  her  title  to  the  property 
will  not  be  protected,  notwithstanding  she  paid  a  sufficient 
consideration  therefi^r."  The  court  refused  to  give  this 
instruction,  and  this  ruling  is  assigned  as  error.  The  ruling 
of  the  court  was  correct.  The  instruction  assumed  that  the 
jury  might  find  that  Gteorge  Hand  conveyed  property  to  the 
plaintiff.  There  was  no  warrant  for  any  such  assumption. 
There  was  no  evidence  that  George  Hand  conveyed  anything 
to  the  plaintiff,  and  whatever  fraudulent  intent  he  may  have 
had  was  wholly  foreign  to  any  legitimate  question  in  the  case. 

III.  It  is  insisted  that  the  court  erred  in  the  fourth 
8.  PKACTicB    paragraph  of  the  charge  to  the  jury.     We  can- 

not^igned*  ^^^   consider   this    objection    because  it  is   not 
2^?  assigned   as   error. 

IV.  Lastly,  it  is  urged  that  the  verdict  ip  not  supported 
by  the  evidence.  We  think  the  circuit  court  correctly  held 
tliat  this  objection  ought  not  to  be  sustained. 

Affirmed. 
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Lbtnsr  v.  Fuller  st  al. 

1.  Pleading:  answer:  denial  of  knowlbdor  and  information.   In 

an  action  to  quiet  title,  the  plaintiff,  in  anticipation  of  a  defense  of  for- 
mer a4Jadication,  alleged  that  a  pretended  decree  had  been  rendered  in 
the  district  court,  qaietinif  the  title  in  defendants  as  against  the  plaintiff. 
This  allegation  was  admitted  by  the  answer.  The  petition  further  stated 
that  plaintiff  had  no  notice  of  the  pendency  of  the  action  in  which  said 
decree  was  rendered.  To  this  allegation  defendants  answered  that  they 
had  no  knowledge  or  information  as  to  whether  plaintiff  had  such 
notice,  except  what  was  shown  by  the  recitals  of  the  decree  itself;  and 
upon  sQch  knowledge  they  alleged  upon  information  and  belief  tliat 
plaintiff  had  snch  notice.  Held  that  plaintiff*s  allegation  that  he  had 
no  notice  was  put  in  issue  by  the  answer. 

2.  Former  Adjudioatdon :  notice:  eyidencb.    Evidence  of  notice  of 

the  pendency  of  a  former  action  considered,  and  held  that  plaintiff  had 
legal  notice  thereof,  and  that  he  was  bound  by  the  decree  therein. 

Appeal  from  Polk  Ci/rouU  Court. 

Wednesday  Octobeb  21. 

Action  in  equity  to  quiet  the  title  to  real  estate.  The 
plaintiff  claims  under  the  patent  title,  and  the  defendants 
under  a  tax  title  and  a  decree  of  the  district  court  quieting 
the  title  in  their  grantor.  Judgment  for  the  defendants,  and 
the  plaintiff  appeals. 

Jo  Harry  Call^  for  appellant. 

Mitokellj  Dddley  <6  Parry  and  D.  F,  Witter^  for  appel- 


Seevbrs,  J. — The  only  question  we  shall  consider  is  whether 
a  decree  of  the  district  court  quieting  the  title  to  the  real 
I.  plbadino:   estate  in  controversy  in  the  defendants'  grantor 

answer:  de-      ,  /«   .      .   ,      i  ••  .  , .  ^  i    ^         i 

niaiof  kiiowi-  is  Sufficient  to  bar  this  action.     Counsel  for  the 

edgeandlQ-  -i      i  .      .  ,  .      . 

formation.  appellant  contend  that  it  is  not,  because  it  is 
admitted  in  the  pleadings,  as  counsel  claim,  that  the  plaintiff 
had  no  notice  of  the  action  in  which  the  decree  was  rendered. 
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The  petition  states  that  a  pretended  decree  was  rendered  br 
the  district  oonrt  quieting  the  title  of  said  premises  in  Sarah 
H.  Sanford,  and  against  the  plaintiff.  This  allegation  is 
admitted  in  the  answer.  The  petition  further  states  that  the 
plaintiff  "  never  had  actual  notice  or  knowledge,  or  construc- 
tive notice,  of  the  pending  of  the  action  in  said  district  court 
aforesaid,  or  of  the  rendition  of  said  pretended  decree,  until 
just  prior  to  the  commencement  of  this  action."  To  this 
allegation  the  defendants  responded  as  follows:  ^^They  have 
no  knowledge  or  information  as  to  whether  said  plaintiff  had 
actual  notice  or  knowledge,  or  constructive  notice,  of  the  pen- 
dency of  said  action  in  safid  district  court  as  aforesaid,  other 
than  is  shown  by  the  recitals  of  said  decree  in  said  cause; 
and  upon  such  knowledge  they  allege  upon  information  and 
belief  that  said  plaintiff  had  notice  of  said  proceedings." 

Instead  of  waiting  until  the  defendants  pleaded  the  decree 
as  a  defense  to  the  action,  the  plaintiff  stated  in  the  petition 
that  such  H  decree  had  been  rendered,  but  that  it  did  not  con- 
stitute a  bar  to  his  recovery,  because  he  had  no  notice  or 
knowledge  of  the  action,  thus  anticipating  the  defense.  The 
statute  provides  that  a  denial  of  the  allegations  of  a  pleading 
is  sufficient  which  states  that  the  party  denies  having  ^<  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief." 
Code,  §  2655.  This  is,  as  we  construe  the  answer,  precisely 
what  the  pleader  did.  To  our  minds  this  is  apparent  on 
reading  the  pleadings.  Besides  this,  we  are  unable  to  dis- 
cover that  any  objection  was  made  to  the  sufficiency  of  the 
pleading  in  the  circuit  court.  The  appellant  cites  and  relies 
on  Manny  v.  French^  23  Iowa,  250,  and  Claflin  v.  Reeae^  54 
Id.,  544.  These  cases  are  distinguishable,  because  the  denial 
pleaded  was  merely  a  denial  of  all  information;  the  element 
of  knowledge  was  omitted,  and  the  statute  requires  both.  In 
the  case  at  bar  all  "  knowledge  and  information  "  is  denied, 
except  that  obtained  from  the  recital  of  the  decree,  and  on 
such  knowledge,  upon  information  and  belief,  it  is  alleged 
that  the  plaintiff  had  the  requisite  notice. 
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Counsel  for  the  appellant  further  contends  that  it  appears 
from  a  preponderance  of  the  evidence  that  the  plaintiff  had 
«  -^»w  -       ^o  notice  or  knowledge  of  the  action  in  which 
noljM?*evi?'   ^^^  decree   was   rendered.     The  decree  recites, 
dene©.  u  ^^^  ^^\^  defendant  having  been  duly  served  with 

notice  of  the  pendency  of  this  action."  The  only  evidence 
contradictory  of  this  recital  is  the  evidence  of  the  plaintiff,  who 
positively  denies  that  any  notice  was  served  on  him,  or  that 
he  had  any  knowledge  of  the  pendency  of  the  action  or 
decree  until  long  after  the  latter  was  entered,  except  that  the 
appearance  docket  fails  to  show  that  an  original  notice  was 
ever  tiled  or  served.  We  are  not  driven  to  the  necessity  of 
determing  whether  this  evidence  is  sufficient  to  overcome  the 
recital  in  the  decree  which  was  entered  in  1878.  The  orig- 
inal papers  are  lost.  There  is  evidence  of  a  satisfactory 
character  which  supports  the  decree.  The  attorney  who 
appeared  for  the  plaintiff  in  the  action  testifies  that  a  notice 
was  served  on  the  appellant.  The  recollection  of  this  witness 
is  corroborated  by  certain  letters  and  memoranda  made  by  him 
at  the  time,  which,  in  our  opinion,  create  a  decided  pre- 
ponderance in  favor  of  the  defendant. 

Affibmed. 
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lu  m\ 

"ffT  iw        !•  Taxation:  assbssmknt  nbobssart:  attempt  to  collbct  with- 
128  ai^  ooT  ABBBSSMBNT.    The  taxiog  power  can  be  enforced  only  in  accord- 

ance with  the  forms  of  law,  and  an  assessment  by  legal  authority  is  an 
indispensable  step  in  the  exercise  of  that  power.  Hence»  where  the  board 
of  supervisors,  discovering  that  no  assessment  had  been  made,  passed 
a  resolution  as  follows:  "The  assessor  having  failed  to  assess  the  per- 
sonal estate  of  R.,  the  treasurer  is  instructed  to  present  a  bill  for  the 
taxes  in  said  estate  to  the  executor  for  the  year  1884/'  held  that  the 
executor  could  not,  under  such  proceeding?,  be  compelled  to  pay  taxes 
on  such  estate,  and  that  an  action  therefor  would  not  lie. 
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Appeal  from  Polk  Circuit  Court. 

Wednesday,  October  21. 

Action  to  recover  for  aa  alleged  tax.  There  was  a  judg- 
meut  for  the  plaintiff  for  $904.80.     The  defendant  appeals. 

St.  John  i&  Whiaenandy  for  appellant. 

Oeo.  F.  McClelland^  for  appellee. 

Adams,  J. — ^The  plaintiff  is  treasurer  of  Polk  county,  and 
as  such  brings  this  action  to  recover  an  alleged  tax  of  the 
defendant,  as  executor  of  the  will  of  Harriet  L.  Rollins, 
deceased.  The  facts  appear  from  the  finding  of  the  court  to 
be  substantially  as  follows:  Harriet  L.  Rollins,  a  resident 
of  Polk  county,  died  in  May,  1884,  seized  of  a  considerable 
amount  of  personal  property  which  was  taxable  in  that 
county.  What  the  value  was  does  not  appear,  but  it  was  of 
such  value  that  the  assessor  would  have  been  justified  in  assess* 
ing  it  as  of  the  value  of  $17,400,  according  to  the  valuation 
placed  by  him  upon  other  like  property  that  year.  If  it  had 
been  so  assessed,  the  tax  upon  the  property  would  have  been 
$904.80,  according  to  the  rate  levied  upon  other  property. 
No  assessment  in  fact,  however,  was  made.  The  board  of 
supervisors^  having  discovei*ed  that  no  assessment  was  made, 
passed  a  resolution  in  the  following  words:  ^^  The  assessor 
having  failed  to  assess  the  personal  estate  of  Mrs.  H.  L. 
Rollins,  the  treasurer  is  instructed  to  present  a  bill  for  the 
taxes  on  said  estate  to  the  executor  for  the  year  1884." 
Whether  such  bill  was  presented  for  voluntary  payment  does 
not  appear,  but  it  was  filed  as  a  claim  against  the  estate,  and 
the  allowance  of  it  was  objected  to  by  the  executor.  The  court 
made  an  order  of  allowance  of  the  full  amount  claimed,  and 
the  question  presented  is  as  to  the  correctness  of  the  order. 

In  our  opinion  it  cannot  be  sustained.  It  is  not  enough 
that  the  alleged  tax  is  the  proportionate  part  of  the  burden 
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which  the  estate  of  the  deceased  might  properly  have  been 
called  upon  to  bear.  The  taxing  power  can  be  exercised  only 
in  accordance  with  the  forms  of  law.  Joyner  v.  Third 
School  District  in  Egremonty  3  Cash.,  567.  The  assessment 
or  recorded  valuation  of  property  by  the  oflScer  or  officers  hav- 
ing power  to  make  such  assessment  or  recorded  valuation,  is  an 
indispensable  step  in  the  exercise  of  the  taxing  power.  Such 
recorded  valuation  constitutes  the  basis  of  the  levy,  and  with- 
out it  there  cannot  properly  be  a  levy.  It  is  the  tax-payer's 
right  to  have  the  amount  of  his  tax  entered  upon  the  record 
provided  by  law  for  the  same,  that  he  may  know  in  advance 
the  amount  which  can  be  collected,  and  govern  himself  accord- 
ingly. As  he  cannot  escape  liability  by  tendering  his  just 
proportion  of  the  public  burden  if  the  amount  tendered  is 
less  than  the  tax  levied  in  accordance  with  the  forms  of  law, 
so,  on  the  other  hand,  the  government  cannot  demand  more 
than  the  amount  thus  levied,  though  less  than  the  tax-payer's 
just  proportion. 

Setebsed. 


Phiknet  v.  Donahue. 

Statute  of  Limitations:  what  is  beginning  of  sttit:  obiginal 
notice  with  appbarancb  oat  lbft  blank,  a  notice  of  an  action, 
with  the  Appearance  day  left  blank,  is  not  an  ^'orif^al  notice  *'  within 
the  meaning  of  §  2532  of  the  Code;  and  the  delivery  of  such  a  notice 
by  a  justice  of  the  peace  to  a  constable  for  service,  with  the  understand- 
ing that  the  latter  should  insert  the  appearance  day  at  or  before  the 
time  of  service,  held  not  to  be  the  beginning  of  an  action  within  the 
meaning  of  said  section;  and  where  action  was  not  otherwise  begun  on 
the  promissory  note  in  question  until  more  than  ten  yetirs  after  the  note 
was  due,  action  thereon  was  barred  by  the  statute  of  limitations.  Com- 
pare Jones  ^  Mages  Lumber  Co.  p.  Boggs^  63  Iowa,  589. 

Appeal  ^from  Webster  Circuit  Court. 
Wedkesday,  Octobeb  21. 
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AonoN  upon  a  promissory  note.  There  was  trial  by  the 
court  and  a  judgment  for  the  plaintiff.     Defendant  appeals. 

Wright  dt  Farrell^  for  appellant 

-4.  N.  Botsfordj  for  appellee. 

KoTHBOCK,  J. — The  amount  in  controversy  is  less  than 
$100,  and  this  court  acquires  jurisdiction  of  the  appeal  by 
the  following  certificate  of  the  trial  judge: 

"The  amount  in  controversy  in  this  case  is  less  than  one 
hundred  dollars,  and  it  is  desirable  that  the  opinion  of  the 
supreme  court  should  be  had  on  the  following  points  of  law: 
Where  the  plaintiff's  note  on  which  suit  was  brought  was 
executed  by  three  persons,  only  one  of  whom  was  served 
with  notice  of  suit,  and  fell  due  October  1,  1874,  and  was  in 
terms  made  payable  at  a  particular  place,  and  suit  was 
brought  on  said  note  before  a  justice  of  the  peace  in  the 
place  where  the  note  was  made  payable,  none  of  the  defend- 
ants residing  in  the  county  where  suit  was  brought,  and 
two  of  them  being  non-residents  of  the  state  at  the  time  suit 
was  brought,  and  plaintiff,  knowing  that  two  of  the  defend- 
ants were  non-residents  of  the  county,  but  not  knowing  where 
the  defendant  afterwards  served  with  notice  resided,  the  orignal 
notice  l)eing  signed  by  the  justice,  by  him  dated  September  30, 
1884,  but  the  appearance  day  being  by  him  left  blank  and  re- 
maining blank  till  after  the  notice  came  into  the  hands  of  the 
constable  who  served  it,  and  there  being  no  evidence  that  said 
blank  was  filled  till  more  than  ten  years  after  the  note  Upcame 
due,  and  said  notice  being  handed  to  such  constable,  who  was 
the  constable  of  the  township  where  suit  was  brcfught,  by 
plaintiff  on  the  thirthieth  day  of  September,  1884,  with 
the  intention  that  it  should  be  served  at  once;  the  appearance 
day  named  in  said  notice,  the  same  having  been  filled  in 
after  it  came  into  the  hands  of  the  said  constable,  being 
October  21,  1884,  and  the  said  notice  being  served  by  said. 
Vol.  LXVII— 13 
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constable  on  October  14,  1884,  on  the  defendant  in  a  county 
other  than  that  where  sait  was  brought;  and  in  the  same  case 
the  same  constable,  previous  to  October  21,  1884,  having 
returned  another  original  notice  of  said  suit  dated  October  14, 
1884,  with  an  acceptance  of  service  written  thereon  signed  by 
defendant,  and  dated  October  15,  1884,  the  appearance  day 
being  the  same  in  both  notices,  and  the  defendant  appearing 
in  court  on  October  21,  1884,  in  obedience  to  the  notice 
dated  October  14,  and  in  obedience  to  none  other,  although 
the  notice  dated  September  30,  1884,  was  then  on  file  with 
said  justice, — in  such  case  can  the  following  be  held  to  be 
the  law: 

"(1)  Can  it  be  held  that  suit  was  commenced  on  September 
30,  1884,  and  hence  that  the  statute  of  limitations  had  not 
run  against  the  note  sued  on  when  suit  was  brought?  (2) 
Can  it  be  held  that  the  notice  dated  September  30, 1884,  was, 
when  the  same  was  handed  by  the  plaintiff  to  the  officer,  an 
original  notice  at  all?  (3)  Can  it  be  held  that  the  notice 
dated  September  30,  1884,  was  handed  for  service  to  the 
officer  of  the  proper  county?  In  other  words,  what  is  desired 
is  a  construction  of  section  3521  of  the  Code  in  reference  to 
the  voidness  of  a  notice  where  no  time  of  suit  is  named 
therein  when  the  same  leaves  the  hands  of  the  justice,  and 
where  the  time  of  suit  afterwards  inserted  therein  is  more 
than  fifteen  days  from  the  date  of  the  notice,  and  where  the 
defendant  does  not  appear  in  court  in  obedience  to  such 
notice. 

"  In  addition,  what  is  also  desired  is  a  construction  of  sec- 
tion 2532  of  the  Code  in  reference  to  whether  a  constable  of 
the  township  where  suit  is  brought  is  the  officer  of  the  pro- 
per county  in  cases  where  none  of  the  defendants  are  residents 
of  the  county  of  which  the  constable  is  an  officer,  and  where 
none  of  them  is  served  with  notice  in  the  county  of  which 
the  constable  is  an  officer." 

Section  2632  of  the  Code  provides  that  "  the  delivery  of 
the  original  notice  to  the  sheriff  of  the  proper  county,  with 
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intent  that  it  may  be  served  immediately,  which  intent  shall  be 
presumed  unless  the  contrary  appears,  or  the  actual  service 
of  the  notice  by  another  person,  is  a  commencement  of  the 
action."  This  provision  of  the  law  is  part  of  the  statute  of 
limitations,  and  fixes  the  time  within  which  an  action  must 
be  brought  in  order  to  avoid  the  statute,  by  defining  what  is 
the  commencement  of  the  action  as  applicable  to  the  limita- 
tion fixed  by  law.  It  does  not  appear  from  the  record  before 
us  why  there  was  no  return-day  inserted  in  the  original  notice 
when  it  was  delivered  to  the  constable,  nor  does  it  affirma- 
tively appear  when  or  by  whom  the  date  of  the  return  was 
inserted.  It  is  shown  that  it  was  not  done  either  by  the  jus- 
tice of  the  peace  or  the  plaintiff.  It  remained  in  the  hands 
of  the  constable  until  after  it  was  returned,  and  it  appears  from 
the  abstract  that  he  fixed  the  appearance  day  on  the  twenty- 
first  day  of  October,  and  inserted  that  date  in  the  notice. 
This  was  done  without  the  knowledge  of  the  justice  of  the 
peace  or  of  the  plaintiff.  Counsel  in  argument  say  that "  when 
notices  are  to  be  served  in  distant  parts  of  the  county,  instead 
of  binding  the  constable  to  serve  by  certain  fixed  days^  it  is 
left  to  the  constable  to  fix  a  day  to  suit  a  convenience.''  In 
other  words,  the  practice  in  that  county  is  that  blank  original 
notices  are  delivered  to  the  constables,  and  they  have  the 
authority  to  fill  them  up  and  complete  them  to  suit  their 
convenience.  Such  a  practice  may  be  very  convenient  for  the 
constables,  but  it  does  not  meet  the  requirements  of  the  statute 
above  cited,  that  an  "  original  notice,"  and  not  a  blank  paper, 
shall  be  delivered  to  the  officer.  Suppose  the  officer  had 
served  the  notice  just  as  it  was  delivered  to  him:  If  the 
defendant  had  not  appeared,  a  judgment  against  him  would 
have  been  void,  because  the  court  would  have  had  no  juris- 
diction over  him.  The  plaintiff,  no  doubt,  considered  the 
first  notice  insufficient  to  confer  jurisdiction  on  the  justice  of 
the  peace,  or  he  would  not  have  caused  the  second  notice  to 
be  issued  and  served.  In  our  opinion  the  delivery  of  the 
blank  paper  to  the  constable  was  not  the  commencement  of 
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an  action  within  the  meaning  of  the  law,  and  that  no  action 
was  commenced  until  the  second  notice  was  delivered  to  the 
constable.  This  notice  was  dated  October  14,  and  at  that 
time  the  note  in  suit  was  barred  by  the  statute  of  limitations. 
The  defendant  waived  no  right  by  appearing  to  answer  the 
second  notice  which  was  served  upon  him.  A  judgment  by 
default  against  him  upon  that  action  would  have  been  valid. 
He  could  only  avail  himself  of  the  statute  of  limitations  by 
making  a  defense  upon  the  grounds  of  the  statute. 

It  appears  to  us  that  the  foregoing  propositions  have  been 
fully  determined  in  principle,  at  least,  by  this  court  in  the 
case  of  Jones  &  Magee  Lumher  Co.  v.  Bogga^  63  Iowa,  589. 
"We  think  the  certificate  of  the  trial  judge  shows  that  no 
action  was  commenced  upon  the  note  until  after  the  bar  of 
the  statute  became  complete,  and  that  the  first  and  second 
questions  in  the  certificate  should  have  been  answered  in  the 
negative.  Our  answers  to  these  questions  are  decisive  of  the 
case,  and  we  need  not  determine  whether  the  delivery  of  an 
original  notice  to  a  constable  is  a  delivery  to  the  "  sherifi'  of 
the  proper  county,''  iKs  required  by  section  2532  of  the  Code. 

Revebsed. 


Sebbin  et  al.  y.  Gbefb. 


103    210 

j  AT  i«6|         1.  Biparian  Bights:  navioablb  biver  dbclabbd  not  navigable: 

67  l96  effect  ON  BOUNDABiBs  OF  ADJACENT  LANDS,    Plaintiffs  owocd  land 

fi30  607|  adjacent  to  the  Des  Moines  river,  under  patents  from  the  provemment, 

Q7    xggi  which  bounded  the  land  by  meandering  lines  following  the  banks  of  the 

rm   4&7  river..   When  the  lands  were  surveyed  and  the  patents  issued  by  the 

'  government,  the  river  was  regarded  as  navigable,  but  afterwards,  by 

act  of  congress,  the  river  was  declared  not  to  be  navigable.  Held  that 
such  act  of  congress  did  not  have  the  effect  to  extend  plainti&'  bound- 
ary beyond  the  high-water  mark  to  the  middle  of  the  stream,  and  that 
plaintiffii  could  not  recover  the  value  of  ice  taken  from  the  stream  by 
defendant  Wood  v.  Chicago,  R.  L  dt  P.  R'tf  Co,,  60  Iowa,  456,  fol- 
lowed. 
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Appeal  from  Polk   Circuit  Court. 

Wednesday,  Octobeb  21. 

AcnoN  to  recover  the  value  of  certain  ice  taken  from  the 
Des  Moines  river  at  a  place  where  plaintiffs  owned  the  land 
upon  the  adjacent  banks.  The  circuit  court  instructed  the 
jury  to  find  for  defendant,  on  the  ground  that  plaintiffs  held 
title  to  the  land  only  to  high-water  mark,  and  that  the  title 
to  the  land  covered  by  the  stream  between  the  lines  of  high 
water  upon  both  banks  is  in  the  state.  A  verdict  in  accord 
with  this  instruction  was  returned,  and  judgment  thereon 
rendered.     Plaintiffs  appeal. 

Fhikhine  dc  McClellandy  for  appellants. 

Mitchell^  Dudley  c6  Parry ^  for  appellee. 

Beck,  Ch.  J. — I.  The  facts  as  shown  by  the  pleadings  and 
proof,  briefly  yet  sufficiently  stated,  are  as  follows:  (1)  The 
assignee  of  plaintiffs  hold  title  to  certain  lands  situated  upon 
the  Des  Moines  river  above  the  Raccoon  forks,  in  the  city 
of  Des  Moines.  (2)  The  patents  for  the  lands  issued  by  the 
government  describe  them  "according  to  the  government  sur- 
veys as  lots  or  fractions  of  sections.  Each  patent  specifies  the 
number  of  acres  of  land  covered  by  it.  (3)  The  Des  Moines 
rivQr  was  by  the  government  surveys  "meandered;"  that  is, 
the  banks  of  the  river  were  surveyed,  and  the  lines  thereof  indi- 
cated by  courses  and  distances.  The  boundaries  of  the  lots 
and  fractions  of  sections  were  indicated  in  this  manner.  (4) 
•The  plaintiffs  own  a  mill-dam  across  the  river  adjacent  to 
their  lands,  which  was  erected  under  authority  derived  from 
the  state,  through  the  proper  county  officers,  in  the  manner 
prescribed  by  the  statute.  (6)  Tlie  act  of  congress  of  August 
8,  1846,  declared  the  Des  Moines  river  to  be  a  public  high- 
way,  and  that  it  should  ever  so  remain.  This  provision  was 
repealed  by  the  act  of  congress  of  January  20,  1870. 
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II.  It  cannot  be  doubted  that  tlie  United  States  govern- 
ment  at  the  time,  and  for  a  long  time  after,  the  lands  were 
patented,  regarded  the  Des  Moines  river  as  a  navigable  stream. 
Surely  the  patentee  of  the  land  acquired  no  other  rights  than 
those  held  by  a  riparian  owner  of  lands  adjacent  to  a  naviga- 
ble  stream.  In  this  view  his  title  extended  no  further  than 
the  bank  as  **  meandered"  by  the  survey,  or  to  the  actual 
high-water  line.  It  is  impossible  to  discover  any  legal  prin- 
ciple which  would  require  us  to  hold  that  the  act  of  congress 
repealing  the  former  act  declaring  the  stream  to  be  navigable 
would  extend  the  title  of  the  patentee  so  that  his  land  would 
be  bounded  by  a  line  following  the  middle  of  the  stream. 
This  precise  point  is  decided  by  this  court  in  Wood  v,  Chi- 
oagOy  a.  I.  <&  P.  li^y  Co,j  60  Iowa,  456,  wherein  we  held 
that  the  identical  act  of  congress  in  question  had  no  such 
effect.  The  plaintiffs,  then,  have  the  rights,  and  no  others, 
of  riparian  owners  of  land  adjacent  to  a  navigable  stream. 
They  do  not  claim  that  as  such  they  have  the  exclusive  right 
to  the  ice  found  in  the  river  in  front  of  their  lands. 

III.  Their  claim  is  based  upon  the  position  that  the  river 
is  not  navigable,  and  that  their  lands,  being  bounded  by  it, 
extend  to  the  middle  of  the  stream.  It  will  be  observed  that 
the  patents  do  not  bound  the  lands  by  the  river.  They 
described  the  lands  according  to  the  surveys  which  mean- 
dered the  banks.  It  is  plain  that  these  meandered  lines  con- 
stitute boundaries  of  the  lands,  and  the  title  of  the  bed  of 
the  stream  remained  in  the  goverment,  if  it  is  subject  to  sale. 

We  find  it  unnecessary  to  follow  counsel  for  plaintiff  in 
their  learned  and  ably  presented  argument  discussing  many 
doctrines  of  the  law  relating  to  tlie  subject  of  the  navigability  of 
rivers,  the  rights  of  riparian  owners,  and  the  like.  Upon  the 
controlling  points  of  the  case,  see  La  Plaisance  Bay  JIarhor 
Co.  V.  City  of  Monroe  J  Walk.  Ch.,  155;  Banieyv.  Keokuk^ 
94  U.  S.,  324;  Wood  v.  Fowler^  26  Kas.,  682. 

In  our  opinion  the  judgment  of  the  circuit  court  ought  to 
be  ' 

Affirmed. 
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The  Ckntbal  Iowa  RV  Co.  v.  The  Boakd  of  Supervis- 
ors ET  AL. 

1.  Taxation:  ihprovbicents  on  real  estate  after  assessicbnt. 

ImpFOvements  placed  on  real  estate  after  assessment  escape  taxation 
until  the  lands  are  again  assessed,  two  years  later.  Code,  §  812.  Rich- 
ards V.  Wapello  County^  4S  Iowa,  507,  followed. 

2.  Statutes:  conflict:  rule  of  construction:  taxation  op  rail- 

roads. Where  there  are  two  statutes  which  relate  to  the  same  subject 
matter,  they  should  be  construed,  if  it  can  reasonably  be  done,  so  that 
both  may  have  force  and  effect.  Under  this  rule,  the  statute  providing 
for  the  assessment  of  railroad  property  in  March  of  each  year  (Code,  § 
1317)  is  not  in  conflict  with.the  statute  (Code,  §  812)  providing  for  the 
assessment  of  real  estate  in  January  of  each  alternate  year. 

8.  Bailroads:  taxation  of:  code,  §  1317:  constitutionality:  uni- 
form operation  of  laws.  Section  1317  of  the  Code,  providing  for 
the  assessment  of  railroads  every  year,  while  real  estate  is  assessed  only 
every  alternate  year,  held  not  repugnant  to  article  1,  §  6,  of  the  consti- 
tution of  Iowa,  nor  to  the  fourteenth  amendment  to  the  constitution  of 
the  United  States,  as  discriminating  against  railroads. 

Appeal  from  Wright  Circuit  Court. 

Thursday,  October  22. 

Action  to  restrain  the  collection  of  certain  taxes.  The 
relief  asked  was  granted,  and  the  defendants  appeal. 

Nagle  <&  Birdsally  for  appellants. 

J.  n.  Blair  and  N.  C.  Daly^  for  appellee. 

Sebvers,  J. — The  construction  of  a  railway  in  Wright 
county  was  commenced  in  May,  1881,  and  completed  in 
November  of  that  year.  About  seventy-nine  acres  of  land 
are  owned  and  used  by  the  company  as  riglit  of  way.  This 
land  was  assessed  on  the  first  day  of  January,  1881,  to  the 
then  owners  at  the  rate  of  five  dollars  per  acre,  and  if 
assessed  to  the  plaintiff  at  the  same  rate  the  total  amount 
thereof  would  be  $395.      The  length   of  tlie   road  in   the 
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county  is  slightly  more  than  six  miles.  The  executive  coun- 
cil assessed  the  plaintitt'  on  its  said  road  at  the  rate  or  value 
of  $2,000  a  mile,  the  total  assessment  being  upward  of 
§12,000;  and  npon  such  valuation  the  defendants  levied 
taxes  for  the  year  1882. 

I.  The  plaintiff  insists  that  the  taxes  so  levied  are  illegal, 
because  the  right  of  way  of  defendant,  which  was  the  basis 
of  the  levy,  is  real  estate,  and  that  real  estate  can  only  be 
taxed  upon  the  valuation  fixed  thereon  on  the  first  day  of 
January  in  each  odd-numbered  year.  Code,  §  812;  lilch- 
arda  v.  Wapello  County^  48  Iowa,  507.  That  the  statute  so 
provides  as  to  the  assessment  of  real  estate  must  be  con- 
ceded. The  effect  is  tliat  improvements  placed  upon  i*eal 
J.  taxation:  estate  after  the  assessment  escape  taxation  until 
mention  real  lands  are  affain  assessed,  two  years  later.     But  it 

estate  Hfter        .      ,.       ,       ^         -i     .    ,  , 

assessment,  ig  lurther  provided  by  statute  that  all  property 
belonging  to  railway  corporations  used  in  the  operation  of 
the  railway  shall  be  assessed  in  March  of  each  year  by  the 
executive  council.  Code,  §  1317.  If  the  appellee's  con- 
struction of  these  two  statutes  is. adopted,  then  the  last-men- 
tioned statute  to  an  extent  ceases  to  be  operative. 

The  settled  rules  for  the  construction  of  statutes  which 
have  prevailed  in  all  courts  for  many  years  forbid  that  such 
2.  HTATUTKs:     a  coustructlou  should  be  adopted.     It  is  a  funda- 

C(uiflict:  rule  ,  ,,  .111 

of  construe-     mental  canon  or  construction  that  when  there  are 

tion :  taxHtioQ  1.11 

of  railroads,  two  Statutes  which  relate  to  the  same  subject- 
matter  they  should  be  construed,  if  it  can  reasonably  be 
done,  so  that  both  may  stand  and  have  force  and  effect.  It 
la  not  claimed,  and  we  apprehend  it  cannot  be  successfully 
luuintuined,  that  it  is  not  competent  for  the  general  assembly 
\\j  provide  that  certain  species  of  property  shall  or  may  be 
HBsesaed  by  one  officer,  and  other  kinds  of  property  assessed 
by  siJine  other  officer  or  tribunal.  It  is  equally  competent 
for  the  legislature  to  provide  that  one  kind  of  property  shall 
be  tirisessed  once  in  every  two  years,  and  another  kind  assessed 
every  year.     Now,  this  is  the  whole  object  and  scope  of  the 
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two  statutes  in  question.  It  is  required  that  railway  prop* 
ertv  shall  be  assessed  each  year  by  a  tribunal  named  in  the 
statute.  As  the  statute  relates  to  a  particular  kind  of  prop- 
erty, and  does  not  necessarily  conflict  with  any  other  statute, 
it  cannot  be  nullified  by  the  courts,  but  should  and  must  be 
enforced,  unless  it  is  unconstitutional,  which  counsel  for  the 
plaintiff  contend  it  is,  if  construed  as  above  stated. 

II.     It  is  insisted  that  section  1317  of  the  Code  as  con- 
strued is  unconstitutional,  because  it  is  in  conflict  with  arti- 
8.  RAILROADS:  clc  1,  §  6,  of  thc  constitutiou  of  this  state,  and 
code.«"3i7:     with  the  fourteenth  amendment  of  the  constitu- 

consdtution-        .  /.     ,       tt    .       -i   n  mi         /.  .1 

aiity:  uni-      tion  of  the  United  States.     The  former  provides 

form  opera-        ,  ,,  i  .  , 

uoaof  laws,  that  all  laws  ot  a  general  nature  shall  have  a  uni- 
form operation,  and  that  the  general  assembly  shall  not  grant 
to  any  citizen  or  class  of  citizens  privileges  and  immunities 
which  upon  the  same  terms  shall  not  belong  to  all  the  citi- 
zens; and  the  argument,  in  substance,  is  that  individuals, 
and  corporations  other  than  railway  corporations,  escape,  or 
may  escape,  for  at  least  one  year,  taxation  on  improvements 
placed  on  real  est&te,  and  therefore  the  statute  in  question 
discriminates  against  the  latter  class  of  corporations.  All 
railway  property  is  assessed  by  the  same  tribunal  and  in  the 
same  manner,  and  all  such  corporations  have  the  same  privil- 
leges  and  immunities,  and  are  subject  to  the  same  burdens, 
so  far  as  taxation  is  concerned.  We  think  it  is  competent, 
RviA  not  in  conflict  with  any  provision  of  the  constitution  of 
this  state  or  of  the  United  States,  for  the  state  to  provide 
that  any  particular  class  of  property  belonging  to  all  cor- 
porations of  the  same  character,  and  which  possess  the  same 
rights  and  privileges,  may  be  assessed  in  the  same  manner 
and  by  the  same  tribunal,  and  that  the  property  of  individ- 
uals and  other  corporations  may  be  assessed  by  other  oflicers 
and  at  different  times.  But,  be  this  as  it  may,  it  is,  we 
think,  competent  for  the  general  assembly  to  provide  that, 
for  the  purpose  of  taxation,  all  railroad  property  should  be 
regarded  as  personal  and  taxed  accordingly,     Cooley,  Tax'n, 
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273,  274.  This  being  so,  the  statute  in  question  cannot  be 
regarded  as  unconstitutional,  because  all  personal  property 
of  all  persons  and  corporations  must  be  assessed  each  year. 
It  is  true  that  the  statute  does  not  in  terms  provide  that  the 
right  of  way  shall  be  assessed  as  personalty,  but  it  is  provided 
that  it  shall  be  assessed  each  year  as  is  other  personal  prop- 
erty. It  is  fundamental  that  a  statute  should  not  be  declared 
unconstitutional  unless  it  is  clearly  so.  All  railroad  prop- 
erty of  every  kind  and  description,  for  the  purpose  of  taxa- 
tion, is  regarded  as  of  the  same  character,  including  the 
gross  earnings  of  the  road.  The  whole  mass  of  such  prop- 
erty, under  the  statute,  may  be  regarded  as  real  or  personal 
property  for  the  purposes  of  taxation;  and,  if  essential  to  the 
validity  of  the  statute  in  question,  it  should  be  regarded  as 
personal  property. 

Revessed. 


Book  t.  Jimesok. 
1.  Agency  to  Sell  Land:  dbfectivb  power  of  attornbt:  ratifi- 

cation   of  sale    and  receipt    of  proceeds:    specific    P£RF0R3f- 

ANCB.  Where  A.  had  a  power  of  attorney  from  defendant,  but  it  was 
not  Raffidently  broad  to  cover  the  sale  of  land,  though  intended  for  that 
purpose,  but  it  appeared  from  other  evidence  that  A.  had  parol  author- 
ity from  defendant  to  sell  the  land  in  question  as  her  agent,  and  he  did 
sell  it,  and  paid  the  proceeds  to  defendant,  held  that  she  could  not 
avoid  a  specific  performance  on  the  ground  that  the  power  of  attorney 
was  defective,  because  she  was  bound  by  the  parol  authority,  upon 
which  the  action  for  specific  performance  was  based. 

Appeal  from  Henry  Circuit  Court. 

Thursday,  October  22. 

This  is  an  action  in  equity,  by  which  plaintiflF  seeks  to 
enforce  the  specific  performance  of  an  alleged  contract  for  the 
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Bale  of  real  estate.  The  defendant  denies  that  she  entered 
into  any  such  contract  with  the  plaintiff.  There  was  a  trial 
to  the  court,  which  resulted  in  a  decree  for  the  defendant 
Plaintiff  appeals. 

Ambler  <fe  Campbell  and  D.  B,  Stubbs^  for  appellant. 
Z.  G.  db  L,  A.  Palmer  J  for  appellee. 

RoTHROCK,  J. — The  defendant  is  the  widow  of  H.  H.  Jim- 
eson,  deceased.  At  the  time  of  his  death  he  was  the  owner 
of  a  farm  of  about  150  acres.  All  of  the  farm  excepting 
about  fifty  acres  was  mortgaged  to  one  Weir.  The  defend- 
ant joined  with  her  husband  in  the  execution  of  the  mort- 
gage. After  the  death  of  H.  H.  Jimeson  the  defendant 
went  to  the  state  of  Nebraska.  Joseph  H.  Ault,  her  son, 
was  residing  in  Nebraska,  and  he  returned  to  Henry  county, 
and,  assuming  to  act  for  her,  he  sold  her  dower  interest  in  the 
land  to  the  plaintiff,  who  paid  him  $160  therefor.  After- 
wards the  mortgage  held  by  Weir  was  foreclosed,  and  all  that 
part  of  the  land  inchided  in  the  mortgage  was  exhausted  in 
the  payment  of  the  mortgage.  This  disposition  of  the  land 
reduced  the  claim  of  the  defendant  to  her  dower  interest  in 
the  remaining  fifty  acres.  It  is  clearly  shown  by  the  proof 
that  the  plaintiff  made  the  contract  for  the  purchase  of  the 
land  with  Josesph  H.  Ault,  and  that  he  paid  him  the  pur- 
chase money  in  full.  It  also  appears  that  the  defendant  exe- 
cuted a  power  of  attorney  to  Ault,  authorizing  him  to  attend 
to  all  her  business  pertaining  to  the  settlement  of  the  estate. 
This  power  of  attorney  did  not  contain  any  express  authority 
to  sell  and  convey  real  estate.  The  defendant  admits  in  her 
answer  that  she  received  the  $160  paid  by  the  plaintiff,  but 
claims  that  it  was  for  her  interest  in  the  personal  estate  of 
her  husband,  which  Ault  sold  to  the  plaintiff*.  The  proof 
shows  that  Ault  did  not  sell  the  personal  estate,  but  that  he 
sold  the  real  estate. 

The  question  of  fact  to  be  determined  is,  was  Ault  author- 
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ized  by  the  plaintiff  to  make  a  contract  for  the  sale  of  the 
defendant's  interest  in  the  real  estate?  Neither  Josepli  H. 
Ault  nor  the  defendant  was  examined  as  a  witness  in  the 
case.  It  appears  from  the  evidence  that  the  defendant 
intended  to  execute  a  power  of  attorney  to  her  son  which 
would  authorize  him  to  sell  and  convey  the  land.  Tliis 
power  was  defective.  But  the  proof  is  very  clear  that  she 
intended  that  he  should  sell  the  land.  This  appears  plainly 
from  her  declarations  to  others.  She  received  the  considera- 
tion paid  to  her  son  for  the  land,  and  still  retains  it,  without 
any  offer  to  return  it.  She  does  not  defend  the  action  upon 
the  ground  that  the  consideration  she  has  received  is  grossly 
inadequate.  And,  indeed,  the  proof  shows  that  the  sale  could 
not  be  avoided  on  this  ground.  In  our  opinion  the  court 
below  should  have  entered  a  decree  for  the  plaintiff.  And 
it  is  proper  to  observe  that  the  plaintiff  does  not  ground  his 
demand  for  a  specific  performance  upon  the  defective  power 
of  attorney;  and  he  does  not  seek  to  explain  it  by  parol  evi- 
dence. His  action  is  based  upon  the  parol  authority  given 
by  the  defendant  to  her  son  to  sell  the  land. 

Rbvebsed. 


Thb  State  v.  Bbeckenkidgb. 

.  Criminal  Law:  uttebing  forged  kote:  eyidencb  of  tbb  fob- 
SESSION  OF  OTHER  LIKE  NOTE.  On  the  trial  of  an  indictment  for 
utterinff  a  forged  note,  after  the  state  had  introduced  evidence  tendin^f 
to  show  that  the  note  was  forged,  it  was  allowed,  against  defendant's 
objection,  for  the  purpose  of  showing  that  defendant  knew  that  it  was 
forged,  to  introduce  the  evidence  of  »  witness  who  testified  that  defend- 
ant had,  about  the  time  the  alleged  crime  was  committed,  another 
forged  note  purporting  to  be  signed  by  the  same  persons,  which  he  had 
seen,  and  that  the  signatures  to  it  were,  in  his  opinion,  in  the  same 
band  writing  as  those  to  the  note  referred  to  in  the  indictment.  Held 
that  it  was  error  to  admit  such  testimony  without  the  production  of  the 
note  referred  to  by  the  witness. 

Reed  and  Rothuock,  JJ.,  dissenting. 
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Appeal  from  Avduhorh  District  CovH. 

Thubsday,  October  22. 

The  defendant  was  convicted  of  the  crime  of  uttering  and 
publisliing  a  forged  promissory  note  with  intent  to  defrand. 
Judgment  having  been  rendered  upon  the  verdict,  he  appeals 
to  this  court. 

Andrews^  Stotts  <&  Myers  and  Origgs^  Brainard  cfe  Origga^ 
for  appellant. 

A.  J.  Bakery  Attorney-general^  for  the  State. 

Adams,  J. — The  note  alleged  to  be  forged  purported  to  be 
signed  by  T.  Bartley  and  James  Bartley.  The  state  intro- 
duced evidence  tending  to  show  that  the  note  was  forged, 
and  afterwards,  for  tlie  purpose  of  showing  that  the  defend- 
ant had  knowledge  that  it  was  forged,  it  attempted  to  show 
that  at  or  about  the  time  of  the  transaction  in  question  the 
defendant  had  in  his  possession  another  note  purporting  to 
be  signed  by  T.  Bartley  and  James  Bartley,  and  that  it  was 
forged.  The  note  was  not  produced,  but  one  Campbell  was 
called  by  the  state  as  a  witness,  and  was  allowed,  against  the 
objection  of  the  defendant,  to  testify  in  relation  to  such  note. 
His  testimony  was  to  the  effect  that  he  had  seen  such  note, 
and  that  in  his  opinion  the  signatures  to  it  were  in  the  same 
handwriting  as  the  signatures  to  the  note  upon  which  the 
indictment  is  based. 

In  allowing  such  evidence  without  the  production  of  the 
note,  we  think  that  the  court  erred.  If  the  note  had  been 
produced,  it  may  be  that  a  mere  comparison  of  the  signa- 
tures would  have  been  sufficient  to  rebut  Campbell's  testi- 
mony. But  if  not,  it  was  the  defendant's  privilege  to  exam- 
ine witnesses  in  regard  to  the  genuineness  of  the  signatures, 
and  the  production  of  the  note  was  necessary  for  this  pur- 
pose. 

We  do  not  say  that  Campbell's  testimony  would  have 
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been  admissible  if  tbe  note  had  been  produced.  Upon  that 
question  we  might  not  be  agreed,  but  we  are  clear  that  it 
was  inadmissible  without  the  production  of  the  note. 

Some  other  questions  are  presented,  but  they  are  not  of 
such  a  character  as  to  arise  upon  another  trial.  For  the  error 
pointed  out  the  case  must  be  remanded. 

Eevebsed. 

Reed,  J.,  dissenting. — The  holding  of  the  majority  is  that 
the  state  was  not  entitled  to  introduce  in  evidence  the  opin- 
ion of  the  witness  Campbell  that  the  signatures  to  the  note 
to  which  he  referred  were  in  the  same  handwriting  as  the 
signatures  to  the  instrument  on  which  the  indictment  is 
based,  for  the  reason  that  the  note  was  not  produced,  and  a 
comparison  Of  the  signatures  could  not  be  made,  and  other 
witnesses  could  not  be  examined  with  reference  to  the 
genuineness  of  the  signatures  to  said  notes.  The  evidence 
shows  that  defendant  had  the  note  in  his  possession  and  deliv- 
ered it  to  the  witness  Campbell  (who  is  cashier  of  a  bank)  as 
collateral  security,  and  that  it  was  obtained  from  the  witness 
by  defendant's  wife  after  the  indictment  was  found.  The 
state,  therefore,  could  not  produce  it,  as  it  could  not  compel 
either  the  defendant  or  his  wife  to  deliver  it  up,  or  produce 
it  on  the  trial.  It  is,  therefore,  under  the  rule  laid  down  by 
the  majority,  deprived  of  important  testimony  because  it  can- 
not produce  the  instrument  to  which  it  refers;  the  iustrn- 
nieut  being  in  the  possession  or  under  the  control  of  the 
defendant.  In  my  opinion  such  a  rule  ought  not  to  obtain 
in  any  case.  It  enables  the  accused  to  deprive  the  state  of 
testimony  having  an  important  bearing  on  the  case,  simply 
by  suppressing  or  destroying  the  instrument  to  which  it 
relates.  It  is  not  essential  to  the  protection  of  any  of  the 
legal  rights  of  the  accused,  and  its  only  eifect  is  to  embarrass 
or  defeat  the  administration  of  justice.  The  rule  is  not  only 
without  the  support  of  reason,  but,  so  far  as  my  examination 
has  gone,  finds  no  support  in  the  authorities. 

RoTHBOCK,  J.,  concurs  in  this  dissent. 
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Bolton  v.  McShane. 

1.  Trespass:  ikjitnction  toprrtent:  when  allowed.    A  mere  tres- 

pass will  not  be  restrained  by  injunction  when  the  injury  will  not  be 
irreparable,  and  the  trespasser  is  solvent,  and  adequate  compensation  in 
damages  may  be  recovered  by  law;  but  if  the  injury  will  be  irreparable 
chancery  will  interfere  by  injunction  to  prevent  it. 

2.  Bead  Supervisors:  acts  of  controlled  by  ikjdkction:  ground 

OP  EQUITABLE  iNTERFERBKCE.  Equity  will  interfere  by  ii^unction  to 
restrain  road  supervisors  from  removing  or  interfering  with  fences, 
hedges,  water-courses,  and  the  like,  in  the  discharge  of  their  official 
duties.  (See  cases  cited  in  opinion.)  Relief  in  these  cases  is  not  based 
upon  the  irreparable  character  of  the  injury  and  the  insolvency  of  the 
defendant,  but  on  sound  views  of  public  policy,  and  is  for  the  protection 
of  the  officer  as  well  as  of  the  private  citizen. 

Appeal  from  Linn  District  Court. 
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Thuesday,  October  22. 

Action  in  chancery  to  restrain  defendant  from  interfering 
"With  or  removing  a  fence.  A  demurrer  to  the  petition  was 
sustained.     Plaintiff  appeals. 

George  W.  Wilson^  for  appellant 

Davis  cfe  Brooks,  for  appellee. 

Beck,  Oh.  J. — I.  The  petition  alleges  substantially  that 
plaintiff  is  the  owner  of  a  tract  of  land,  along  the  line  of  which 
is  a  public  highway,  which  has  been  used  by  the  public  since 
plaintiff  acquired  the  land  in  1865;  that  plaintiff,  about  six- 
teen years  before  the  commencement  of  this  suit,  erected  a 
fence  along  the  line  of  this  highway,  which  has  ever  since  been 
maintained  by  him,  and  that  defendant,  as  a  supervisor  of 
highways,  threatens  to  remove  the  fence,  and  has  caused  a 
written  notice  signed  by  him  as  supervisor  to  be  served  upon 
plaintiff,  a  copy  of  which  is  made  an  exhibit  to  the  petition, 
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requiring  plaintiff  to  renaove  the  fence,  and  informing  him 
that  if  the  requirement  is  not  complied  with  within  eleven 
days  the  defendant  himself  will  remove  it.  It  is  also  alleged 
that  defendant,  if  not  restrained  by  injunction,  will  remove 
the  fence  which  would  open  plaintiff's  inclosure,  and  expose 
to  waste  his  crops,  shrubs  and  trees,  thus  working  to  him  an 
irreparable  injury.  A  demurrer  to  the  petition,  on  the 
ground  tliat  the  facts  stated  therein  do  not  entitle  plaintiff  to 
tlie  relief  demanded,  was  sustained. 

II.  It  is  a  familiar  doctrine  that  the  commission  of  a 
mere  trespass  will  not  be  restrained  by  injunction  when  the 
1.  trespass:    injury  would  not  be  irreparable,  the  trespasser  is 

prevent?"  solveut,  and  adoqiiate  compsnsatioa  for  the  injury 
lowed.  *  in  damages  may  be  recovered  by  law.  But  if  the 
injury  be  irreparable,  chancery  will  interfere  by  injunction. 
See  2  Story,  Eq.  Jur.,  §  928,  and  notes.  The  petition  alleges 
tliat  the  injury  which  will  result  from  the  threatened  act  of 
defendant  will  be  irreparable.  It  therefore  shows  ground  of 
relief  in  equity. 

III.  But  there  are  other  reasons  against  the  correctness 
of  the  ruling  of  the  district  court.     The  petition  and  exhibit 

clearly   show   that   defendant  is   threatening   to 

2*  ROAD  SU-  "^  ° 

pervisora:       remove  the  fence  in  his  official  capacity  as  super- 
acts  of  con-  r       J  r 

ju^ction^ '""    vis^r  ^f  highways.     There  are  numerous  cases  in 
equ"tabie'in-    ^^^   court    wherein    equity    has   interfered   by 
terference.      injunction  to  restrain  road  supervisors  and  others 
from  removing  or  interfering  with  fences,   hedges,   water- 
courses, and  the  like,  in  the  discharge  of  their  official  duty. 
Belief  in  these  cases  was  not  based  upon  the  grounds  of  the 
irreparable  character  of  the  injury  and  the  insolvency  of  the 
defendants.     Without  attempting  to  cite  all  of  these  case,  we 
refer  to  the  following  which  we  now  remember:     BilU  v.  JSel- 
knapj  36  Iowa,  583;  Grant  v.  Crow,  47  Id.,  632;  McCord 
V.  High,  24  Iowa,  336;  Quintan  v.  Burton,  61  Iowa,  471. 
We  think  it  has  been  for  a  long  time  the  practice  in  this 
state  to  control  by  injunction  the  acts  of  road  supervisors  in 
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cases  of  this  kind.  The  practice  certainly  has  the  sup- 
l>ort  of  sound  reason,  based  not  only  upon  the  thought  of 
protection  to  the  rights  of  the  parties  who  nia^  be  injured  by 
the  acts,  but  also  upon  the  necessity  of  protection  to  the  super- 
visors themselves.  Such  an  oflScer  may  be  required  in  the 
discharge  of  his  duty  to  remove  a  fence  or  hedge,  or  do  other 
acts  whereby  he  may  encroach  upon  the  inclosure  adjacent  to 
the  highway.  The  owner  of  the  land,  as  in  this  case,  may 
insist  that  his  fence  is  upon  the  line  of  the  highway.  If  the 
supervisor  proceeds  to  remove  the  fence  he  would  be  person- 
ally liable  in  an  action  to  the  owner,  if  it  should  be  deter- 
mined that  the  fence  was  on  the  line  of  the  road,  for  he  would 
not  be  protected  by  the  fact  that  he  believed  the  contrary  and 
acted  in  good  faith.  Justice  and  sound  public  policy  demand 
tliat  for  the  protection  of  both  the  landowner  and  the  super- 
visor the  question  of  the  legality  of  the  supervisor's  proposed 
act  should  be  determined  before  the  injury  should  be  done  to 
the  farm,  and  the  liability  of  the  latter  should  be  incurred. 
The  law  provides  a  remedy  for  the  settlement  of  the  contro- 
versy between  the  parties,  in  advance  of  the  injury  to  the  one 
and  the  liability  incurred  by  the  other,  by  an  action  in  chan- 
cery, wherein  an  injunction  will  suspend  the  act  of  the  super- 
visor until  the  questions  of  law  and  facts  involved  in  the  con- 
troversy are  judicially  settled.  This  is  in  accord  with  justice 
and  public  policy.  In  support  of  our  conclusion,  see  Hil. 
Inj.,  486,  and  cases  cited. 

It  may  be  urged  against  this  doctrine  that  while  the  pro- 
ceedings are  pending  the  public  would  be  deprived  of  the 
use  of  the  road.  But  this  objection  is  of  little  force.  The 
public  must  always  wait,  as  do  individuals  in  like  cases,  for 
the  settlement  of  its  rights  in  a  legal  way  before  it  assumes 
to  exercise  them,  in  all  cases  where  these  right  are  disputed. 
In  the  case  at  bar  the  petition  shows  that  for  fifteen  years  the 
public,  through  its  oflScers,  has  acquiesced  in  the  location  of 
plaintiff's  fence.  It  can  surely  endure  deprivation  of  the 
Vol.  LXVII— 14 
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road  a  little  longer  while  the  question  of  the  proper  location 
of  the  fence  is  being  settled  by  the  court. 

We  reach  the  conclusion  that  the  district  court  erred  in 
sustaining  the  demurrer  to  plaintiff  *s  petition.  The  cause 
is  remanded  for  further  proceedings  in  harmony  with  this 
opinion. 

Rbvbbsed. 


The  Onr  op  Des  Moines  v.  Gilchrist  et  al. 
1.  Cities  and  Towns:  mode  op  bxercisino  powers  granted  to: 

STATUTE  MUST  BE  FOLLOWED*.  ESTABLISHING  PIRB  LIMITS.       Where 

a  power  granted  to  a  municipal  corporation  is  directed  to  be  exercised 
through  certain  means  or  in  a  particular  manner,  there  is  implied  an 
inhibition  upon  doing  it  through  other  means  or  in  a  different  manner. 
Accordingly,  a  city  cannot  prohibit  the  erection  of  wooden  buildings 
within  certain  limits  except  on  petition  of  the  owners  of  two- thirds  of 
the  grounds  included  in  any  square  or  block,  as  provided  by  Code,  § 
457.    Compare  CUi/  of  Keokuk  v.  Scroggs,  39  Iowa,  447. 


Z.  :     PIBB    IJMITS:     PROHrBITION     op     LUMBER    YARDS     WITHIN. 

There  is  no  statute  authorizing  a  city  to  prohibit  the  establishment  and 
maintenance  of  lumber  yards  within  the  established  fire  limits. 

Appeal  from  Polk  District  Court, 

Thursday,  October  22. 

The  defendants  -were  charged  by  information  before  the 
police  conrt  of  the  city  of  Des  Moines  with  the  violation  of 
a  city  ordinance,  by  erecting  wooden  buildings  and  maintain- 
ing a  lumber-yard  within  the  fire  limits  of  the  city.  They 
pleaded  not  guilty.  A  trial  was  had,  and  the  defendants 
were  found  guilty,  and  they  appealed.  Upon  a  trial  in  the 
district  court  the  defendants  were  convicted  of  erecting 
wooden  buildings  within  the  fire  limits,  and  acquitted  of  the 
cliarge  of  establishing  and  maintaining  a  lumber-yard  within 
the  said  limits,  upon  the  ground  that  the  city  council  had  no 


OCTOBER  TERM,  1885.  211 

The  City  of  Des  Moines  v.  Gilchrist  et  al. 

power  under  the  statute  to  prohibit  the  erection  and  main- 
tenance of  lumber-yards  within  the  tire  limits.  Both  parties 
appeal. 

Williamaon  dk  Kavanaugh^  for  plaiutiflF. 

Barcroft  dk  Bowen^  for  defendant. 

Roth  ROOK,  J. — I.     Section  482  of  the  Code  is  as  follows: 

"Municipal  corporations  shall  have  power  to  make  and  pub- 

i^crriKsaod    l^^h,  from  time  to  time,  ordinances,  not  inconsis- 

of  exerdSing    tent  with  the  laws  of  the  state,  for  carrying  into 

edTofsSute  eflfect  or  discharffiuff  the  powers  and  duties  con- 
must  be  foi-  on         r 
{j>wed :  estab-  ferred  by  this  chapter,  and  such  as  shall  seem 

limits.  necessary  and  proper  to  provide  for  the  safety, 

preserve  the  health,  promote  the  prosperity,  improve  the 

morals,  order,  comfort  and  convenience  of  said  corporation 

and  the  inhabitants  thereof,  and  to  enforce  obedience  to  such 

ordinances  by  fine  not  exceeding  one  hundred  dollars,  or  by 

imprisonment  not  exceeding  thirty  days." 

It  is  further  provided  by  statute  that  cities  "  shall  have 

power  to  make  regulations  against  danger  from  accidents  by 

fire,  to  establish  fire  districts,  and,  on  petition  of  the  owners 

of  two-thirds  of  the  grounds  included  in  any  square  or  block, 

to  prohibit  the  erection  thereon  of  any  building  or  addition 

to  any  building,  unless  the  outer  walls  thereof  be  made  of 

brick  and  mortar,  or  of  iron  and  stone  and  mortar,  and  to 

provide  for  the  removal  of  any  buildings,  or  additions  erected 

contrary  to  said  prohibitions."     Code,  §  457. 

The  ordinance  under  which   the  prosecution  against  the 

defendants    is  sought   to   be    maintained   provides   that   it 

shall  be  unlawful  for  any  person  within  certain  limits  to 

"erect  any  building,  or  addition  to  any  building,  not  made 

and  built  with  outer  walls  composed  of  iron,  stone,  brick  and 

mortar,  or  other  non-combustible  material;  and  all  persons 

are  hereby  forbidden  from  hereafter  erecting  or  establishing 

any  building  within  said  limits,  the  outer  walls  of  which  are 
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composed  of  wood  or  other  combustible  material,  or  from 
keeping  or  maintaining  any  lumber-yard  or  wood-yard  within 
yaid  limits." 

It  is  conceded  that  the  ordinance  establishing  fire  limits 
was  passed  without  the  petition  of  the  owners  of  two-thirds 
of  the  ground  included  in  squares  or  bk)cks  within  the  lim- 
its fixed  by  the  ordinance,  and  the  important  question  in  the 
case  is,  was  such  petition  necessary  to  give  the  city  council 
authority  to  fix  fire  limits? 

It  is  claimed  by  counsel  for  the  plaintiff  that  the  power  is 
given  in  that  part  of  section  457,  above  cited,  which  author- 
izes the  council  to  make  regulations  against  danger  from 
accidents  by  fire,  and  to  establish  "fire  districts."  And  it  is 
sought  to  construe  the  term  "  fire  districts"  the  same  as  if 
the  words  "  fire  limits"  were  used.  We  do  not  think  any 
such  construction  can  fairly  be  placed  upon  the  law.  These 
terms  are  not  convertible  nor  interchangeable.  The  words 
"tire  districts"  are  used  to  authorize  the  division  of  the  city 
into  districts  for  the  better  and  more  efficient  service  of  the 
fire  department  in  the  extinguishment  of  fires.  That  it  was 
80  understood  by  the  counsel  of  the  city  of  Des  Moines  is 
made  manifest  by  the  fact  that  the  council  established  two 
tire  districts,  and  fixed  their  boundaries.  Another  and  very 
cogent  reason  why  the  words  "  fire  districts"  are  not  to  be 
construed  as  "fire  limits"  is  that,  in  the  same  section  of  the 
statute,  the  manner  in  which  fire  limits  are  to  be  established 
i'  specifically  designated:  that  is,  by  the  petition  of  the 
owners  of  two-thirds  of  the  grounds  in  the  respective  blocks. 

It  is  further  claimed  that  the  city  council  is  authorized  to 
fix  fire  limits  under  the  general  provisions  of  section  482  of 
the  Code.  It  may  be  that  the  point  would  be  well  taken  if 
it  were  not  for  the  provision  in  section  457  prescribing  the 
requirements  necessary  to  the  exercise  of  the  power.  It  is  a 
general  principle  of  the  law  that  the  specific  designation  of 
the  manner  of  exercising  a  power  granted  operates  as  a  limi- 
tation upon  the  general  power  conferred ;  or,  as  is  said  in  the 
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case  of  City  of  Keokuk  v.  Scroggs^  39  Iowa,  447:  "  When 
a  thing  is  directed  to  be  done  through  certain  means  or  in  a 
particular  manner,  there  is  implied  an  inhibition  upon  doing 
it  through  other  means  or  in  a  diflferent  manner."  In  Pye 
V.  Peterson,  45  Tex.,  312,  S.  C,  23  Amer.  Rep.,  608,  it  was 
held  that  a  city  cannot,  without  express  authority  in  either 
its  charter  or  by  its  statute,  establish  lire  limits  and  declare 
wooden  buildings  within  such  limits  to  be  nuisances.  That 
case  is  in  its  facts  very  much  like  the  case  at  bar,  so  far  as  it 
relates  to  the  erection  of  the  wooden  buildings  by  the  defend- 
ants. We  think  that  upon  this  branch  of  the  case  the  court 
erred  in  holding  the  defendants  liable  for  the  erection  of  the 
buildings  at  their  lumber-yard. 

II.  The  court  below  held  that  the  defendants  wore  not 
liable  to  punishment  under  the  ordinance  for  the  erection  and 

2. :iire     maintenance  of  a  lumber-yard  within  the  city. 

biMon  oF  mm-  This  ruling,  doubtless,  was  made  upon  the  auth- 
within.  ority  of  the  case  of  City  of  Keokuk  v.  Soroggs, 

above  cited.  It  appears  to  us  that  the  case  is  decisive  of  this 
question.  The  city  of  Keokuk  was  organized  under  a  special 
charter.  Its  general  powers  were  as  broad  and  full  as  the 
power  granted  to  cities  under  section  482  of  the  Code. 
There  was  an  amendment  to  the  charter  granting  specific 
powers  for  the  purpose  of  guarding  against  calamities  by 
fires.  The  city  passed  an  ordinance  for  the  prevention  of 
fires,  in  which  it  prohibited  certain  acts  not  enumerated  in 
the  special  provisions  in  the  amendment.  It  was  held  that 
the  ordinance  was  void. 

It  seems  to  us  that  case  is  identical  with  this  in  principle. 
We  are  content  to  follow  it  without  further  elaboration.  Our 
conclusion  is  that  the  judgment  of  the  court  below  should 
be  affirmed  on  plaintiff's  appeal,  and  reversed  on  defendants' 
appeal. 
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Abnold  Bros.  v.  Kbeutzbr  &  Wasem. 

1.  Appeal  to  Supreme  Court:  from  judgment  on  dbmurrer. 

Plaintiff  demurred  to  the  answer,  and  the  demurrer  was  overruled,  and, 
plaintiffs  refusing  to  plead  further,  the  case  was  dismissed,  and  judg:- 
ment  for  costs  rendered  ag^nst  the  plaintiffs.  Held  that  an  appeal 
would  lie  from  such  judgment.    Code,  §  3164. 

2.  Contraot:  agreement  not  to  engage  in  business:  action  for 

BREACH  of:  insufficient  ANSWER.  An  answcr  in  an  action  for  the 
breach  of  an  agreement  not  to  engage  in  a  certain  business  at  a  certain 
place,  during  a  time  named,  considered,  (see  opinion,)  and  held  to  pre- 
sent no  defense  to  the  action,  and  that  a  demurrer  thereto  should  have 
been  sustained. 

3.  :  :  consideration  for.    The  purchase  by  plaintiffs  of  a 

stock  of  goods  from  defendants  was  a  good  consideration  for  an  agree- 
ment on  the  part  of  defendants,  made  in  the  same  transaction,  that  they 
would  not  engage  in  the  sale  of  like  goods  at  the  same  place  during  a 
certain  specified  time. 

4. :  :  validity:  public  policy.    A  contract  not  to  engage 

in  a  certain  business,  at  a  certain  place,  within  a  specified  time,  is  not 
void  as  being  against  public  policy.    See  Hedge  v.  Lowe,  47  Iowa,  137. 


Appeal  from  Marshall   Circuit  Court. 

Thursday,  October  22. 

Action  upon  a  written  contract  for  a  breach  of  a  convenant 
therein  contained,  obligating  defendants  not  to  engage  in  the 
furniture  business  for  a  time  and  at  a  place  specified  therein. 
A  demnrrer  to  an  answer  of  defendants  was  overruled,  and, 
plaintiffs  standing  upon  their  demurrer,  the  case  was  dismis- 
sed.    Plaintiffs  appeal. 

£.  J.  Arnold  and  J.  H,  Bradley^  for  appellants. 

Binford  dk  Snelling^  for  appellees. 

Beck,  Ch.  J. — I.  The  parts  of  the  contract  necessary  to 
an  understanding  of  the  case  are  as  follows: 

"  This  agreement,  made  the  twenty-second  of  February,  a. 
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D.  1878,  between  Kruetzer  &  Wasem  and  Arnold  Brothers, 
all  of  Marshalltown,  Marshall  county,  Iowa,  witnesseth  that 
the  said  Kruetzer  &  Wasem,  for  the  consideration  hereinafter 
specified,  agree  to  sell  to  the  said  Arnold  Brothers,  and  the 
said  Arnold  Brothers  agree  to  buy  of  the  said  Kreutzer  & 
Wasem,  all  the  stock  of  furniture  belonging  to  the  said 
Kreutzer  &  Wasem  now  being  in  the  store  occupied  by  theni 
at  No.  19,  North  Center  street,  in  Marshalltown.      *     *     * 

"  In  consideration  of  the  premises,  the  said  Arnold  Broth- 
ers agree  to  pay  to  the  said  Kreutzer  &  Wasem  five  hundred 
dollars  April  1st,  and  to  execute  and  deliver  to  Kreutzer  & 
Wasem,  as  and  for  the  purchase  money  of  the  balance  of  the 
above-mentioned  property,  and  in  full  payment  therefor,  their 
promissory  notes,  with  approved  security,  of  two  hundred 
dollars  each,  payable  every  sixty  days  thereafter,  with  ten 
per  cent  interest  from  April  1,  1878;  first  note  payable  June 
1,  1878;  second,  August  1st;  and  so  on  every  sixty  days. 

"And  the  said  Kreutzer  &  Wasem  further  agree  to  and 
with  the  said  Arnold  Brothers  that  they  will  not  at  any  time 
hereafter  (until  the  expiration  of  said  lease)  engage,  directly 
or  indirectly,  or  concern  themselves  in  carrying  on  or  con- 
ducting the  furniture  business  as  retail  dealers,  or  wholesale 
to  any  parties  (other  than  Arnold  Brothers)  any  goods  such 
as  they  now  or  may  hereafter  manufacture,  within  two  miles 
of  the  premises  now  occupied  by  them  as  aforesaid  for  such 
purpose. 

"And  the  said  Kreutzer  &  Wasem  agree  to  furnish,  for  one 
year  from  April  1,  1878,  to  Arnold  Brothers  all  staple  goods, 
such  as  they  now  or  may  hereafter  manufacture,  that  the  said 
Arnold  Brothers  may  require  in  their  business,  at  lowest  cash 
prices  established,  or  that  may  hereafter  be  established,  by 
any  of  the  following  firms:  Forest  City  Furniture  Co.,  of 
Rockford,  Illinois,  Frank  Hayer,  J.  Koeing&  Co.,  or  Swan  & 
Clark,  of  Chicago,  all  being  furniture  dealers,  or  any  other  first- 
class,  reliable  furniture  dealers, — less  freight  from  their  re- 
spective houses  to  Marshalltown.     Said  goods  to  be  furnished 
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Arnold  Brothers  bj  the  said  Kreutzer  &  Wasem  as  fast  as 
they  may  need  the  same,  reasonable  notice  being  given  to 
the  said  Kreutzer  &  Wasem  of  the  time  said  goods  will  be 
required.         *         *         * 

*'The  security  above  spoken  of  is  to  consist  of  a  chattel 
mortgage  of  the  goods  purchased  by  Arnold  Brothers  of  said 
Kreutzer  &  Wasem,  now  in  said  Kreutzer  &  Wasem's  store 
Said  mortgage  is  to  be  placed  in  the  city  bank,  to  be  recorded 
onlij  upon  failure  of  said  Arnold  Brothers  to  pay  the  said 
notes  when  due." 

The  action  is  brought  upon  the  third  paragraph  of  the  con- 
tract as  set  out  above.  The  defendants  answered  the  petition 
in  the  following  language: 

"  Come  now  defendants,  and,  for  answer  to  plaintiff's  peti- 
tion, state: 

"(1)  Defendants  admit  the  execution  of  the  contract  sued 
on,  but  aver  that  said  contract  was  for  a  long  time  lost;  that 
tliese  defendants  understood  and  believed  that  the  covenant 
therein  contained,  for  the  breach  of  which  this  suit  was 
brought,  expired  in  one  year  from  April  1,  1878,  and  that 
for  such  year  they  kept  said  covenants  in  good  faith,  and  that 
thereafter  they  sold  their  manufactured  goods  at  wholesale, 
the  same  as  if  said  contract  had  never  been  executed. 
Further  answering,  defendants  deny  that  plaintiffs  are  dam- 
aged in  any  sura  whatever  by  reason  of  the  violations  of  said 
contract  by  defendants,  as  alleged  in  said  petition,  or  in  any 
other  manner. 

"(2)  Defendants  aver  that  plaintiffs  have  failed  to  per- 
form the  conditions  of  said  contract  required  of  them  to  be 
performed  before  plaintiffs  could  ask  or  require  that  defend- 
*iMi6  should  perform  the  covenants  sued  on,  or  sue  for  a 
iMVRch  thereof,  in  this:  Said  plaintiffs  covenanted,  as  a  con- 
dition precedent,  to  buy  the  stock  of  defendants  in  a  certain 
Uiiilding,  and  pay  five  hundred  dollars  cash  on  a  certain  day, 
ntul  pay  the  balance,  two  hundred  dollars  every  sixty  days 
until  the  entire  amount  was  paid,  and  also  agreed  to  secure 
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said  deferred  payments  by  a  mortgage  on  the  stock  sold. 
And  these  defendants  aver  that  said  plaintiff  neglected  and 
refased  to  secure  said  deferred  payments,  or  any  portion 
thereof,  by  a  mortgage,  or  otherwise,  whereby  said  violation 
was  a  sufficient  reason  for  defendants'  refusal  to  comply  with 
the  covenant.  And  said  plaintiffs  further  agreed,  by  the 
terms  of  said  contract  set  out  in  plaintiffs'  petition,  that  for 
one  year  from  April  1,  1878,  they  would  purchase  of  the^e 
defendants  all  staple  goods  that  they  (Arnold  Brothers)  might 
require  in  their  business,  of  the  kind  that  these  defendants 
were  then  or  might  thereafter  manufacture,  all  of  which  will 
appear  by  reference  to  the  contract  set  out  in  plaintiffs'  peti- 
tion. And  these  defendants  aver  that  the  plaintiffs  neg- 
lected and  refused  to  buy  of  these  defendants  from  April  1, 
1878,  to  April  1,  1879,  all  the  staple  furniture  they  required 
in  their  business  of  the  kind  manufactured  by  these  defend- 
ants, and  refused  to  buy  of  these  defendants  any  goods,  save 
a  small  portion  of  such  furniture  as  was  required  by  them  in 
their  business,  and  on  the  contrary  purchased  such  furniture 
of  foreign  manufactories;  wherefore  and  by  reason  of  which 
these  defendants  were  and  are  released  from  the  covenants 
for  the  breach  of  which  this  suit  is  brought. 

"(3)  Defendants  say  there  was  no  consideration  for  that 
portion  of  the  covenant  whereby  defendants  agreed  not  to 
engage  in  selling  goods  at  wholesale  within  two  miles  of  the 
premises  leased  of  defendants  by  plaintiffs;  wherefore  and  by 
reason  of  which  said  contract  is  void,  so  far  as  it  relates  to 
the  sale  of  goods  at  wholesale. 

"(4)  Defendants,  for  further  answer,  aver  that  said  con- 
tract is  illegal  and  void,  because  it  is  against  public  policy 
and  in  restraint  of  trade;  that  the  saire  tends  to  create  a 
monopoly,  in  this:  Said  contract  binds  defendants  not  to 
sell  any  furniture  of  their  manufacturing  within  two  miles 
of  the  premises  described  in  the  lease  to  plaintiff  set  out  in 
the  petition,  while  plaintiffs  are  not  required  to  buy  any  fur- 
niture of  defendants  of  their  manufacture,  except  for  one 
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year  out  of  the  live  years  in  which  defendants  are  prohibited 
from  selling  as  above;  whereby  it  is  left  optional  with  plaint- 
iffs to  allow  the  manufactured  goods  of  defendants  to  be  sold 
in  the  city  of  Marshalltowu,  Iowa;  that  Marshalltown  is  a 
city  of  ten  thousand  inhabitants,  and  has  now,  and  for  many 
years  last  past  has  had,  three  large  retail  furniture  stores 
within  her  limits." 

The  plaintiff  demurred  to  the  answer  upon  grounds  which 
we  shall  hereafter  consider.  The  demurrer  was  overruled, 
and,  plaintiff  refusing  further  to  plead,  the  case  was  dismis- 
sed, and  judgment  for  costs  rendered  against  plaintiff. 

II.  Counsel  for  defendants  insist  that  there  is  no  judg- 
ment in  the  case  from  which  the  plaintiffs  can  appeal.  We 
1.  APPEAL  to    think  differently.     The  oixler  affected  a  snbstan- 

coart:from     tial  right  of  the  plaintiffs,  as   it,  in  effect,  held 

judgment  OD  ,  ,       i     i    .         i 

demurrer.  that  the  matters  pleaded  m  the  answer  consti- 
tuted a  defense  to  the  action.  In  such  a  case  the  statute  pro- 
vides for  an  appeal.  Code,  §  3164.  An  appeal  would  lie 
even  had  no  judgment  been  rendered  other  than  a  decision 
sustaining  the  demurrer.     Cowen  v.  Boone^  48  Iowa,  350. 

III.  In  our  opinion  the  demurrer  should  have  been  sus- 
tained.    It  assailed  the  first  count  of  the  answer  on   the 

ffround  (1)  that  it  admitted  the  violation  of  the 

2    CONTRACT  :      ^  >>    ^ 

J^ToTngage  conditions  of  the  contract  for  which  the  action  is 
!ici*ion'fof '  brought;  (2)  it  set  up  defendants'  understanding 
Hufflcient'iS."  and  belief  of  the  effect  of  the  contract;  and  (3) 
it  pleads  a  conclusion  to  the  effect  that  defend- 
ants sustained  damages  by  the  violation  of  the  contract  with- 
out showing  facts  upon  which  the  conclusion  is  based.  It  is 
surely  not  necessary  to  support  with  argument  or  authorities 
our  conclusion  that  this  count  is  obnoxious  to  the  objections 
thereto  made  by  the  demurrer. 

IV.  The  first  clause  of  the  second  count  of  the  answer 
does  not  allege  that  defendants  sustained  injury  or  loss  by 
reason  of  the  failure  of  plaintiff  to  execute  the  mortgage- 
The  plaintiffs  may  have  paid  the  notes.     If  that  had  been 
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done,  no  damage  could  have  accrued  by  the  failure  to  execute 
the  mortgage.  This  thought  should  have  been  negatived  by 
the  answer. 

V.  The  second  paragraph  of  the  second  count  of  the 
answer  sets  up  an  agreement  of  the  plaintiff  to  purchase 
goods  of  defendants.  But  the  contract  does  not  obligate 
plain tifi*8  to  buy  goods,  it  only  binds  defendants  to  furnish 
such  goods  as  plaintiffs  may  require.  It  clearly  leaves  it  to 
the  option  of  plaintiffs  to  purchase  goods  of  defendants. 
Objections  to  this  count  of  the  answer  were  raised  by  demur- 
rer based  upon  these  grounds. 

VI.  The  third  count  alleges  that  there  was  no  considera 
tion  for  the  covenant  of  the  defendants  not  to  engage  in 

3.  — : :  trade.     The  consideration  for  this   covenant    is 

for.  found  in  the  covenants  of   plamtin  set  out  in 

the  contract,  and,  besides,  defendants'  covenant,  being  in 
writing,  imported  a  consideration.  Code,  §  2113.  This 
count  was  assailed  by  the  demurrer. 

VII.  The  fourth  count  of  the  answer  sets  up  that  the 
contract,  in  so  far  as  it  binds  defendants  not  to  engage  in 

4.  — : :  trade  as  stipulated  in  the   contract,  is  against 

licpoitoy.        public  policy,  being  in  restraint  of  trade,  and 

therefore  void.  But  contracts  of  the  character  of  the  cov- 
enant  in  question  are  held  by  this  court  to  be  valid.  See 
Hedge  v.  Lowe^  47  Iowa,  137.  This  count  was  assailed  by 
the  demurrer  upon  the  grounds  we  have  stated. 

The  foregoing  discussion  disposes  of  all  questions  in  the 
case.     The  judgment  of  the  circuit  court  is 

Hbvbbsei). 
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The  State  v.  Dietz. 

1.  Criminal  S^denoe:  corroboration  of  acookpltcb:  what  is 
bofficient:  question  for  jury,  a  conviction  cannot  be  had  on  the 
testimony  of  an  accomplice,  unless  it  is  corroborated  by  other  testimony 
tending  to  connect  the  defendant  with  the  commission  of  the  offense. 
Code,  §  4559.  But  where  there  is  such  testimony,  its  sufficiency  is  for 
the  jury  to  determine.  Upon  consideration  of  the  corroborating  evi- 
dence in  this  case,  held  that  the  jury  was  warranted  in  bringing  in  a 
▼erdict  of  guily  of  murder. 

Appeal  from  Betiton  District  Court. 

Thursday,  October  22. 

The  defendant  was  indicted  and  convicted  of  the  crime  of 
murder,  and  sentenced  to  be  imprisoned  in  the  penitentiary 
for  twenty  years,  and  he  appeals. 

John  Mitchell^  for  appellant. 

A.  J.  Baker^  Attorney -general^  for  the  State. 

Seevers,  J. — W.  B.  Uower  was  murdered  by  means  of 
poison  administered  to  him  by  his  wife.  The  defendant  was 
indicted  and  convicted  on  the  theory  that  he  was  an  accessory 
before  the  fact.  Anna  L.  Hower,  the  widow  of  the  deceased, 
liad  been  convicted  prior  to  the  trial  in  this  case,  and  she 
testified  as  a  witness  for  the  state,  on  the  trial  of  the  defend- 
ant, that  he  procured  the  poison,  and  advised  her  to  give  it 
t(i  the  deceased;  and  the  only  question  we  are  required  to 
detcrtnine  is  whether  she  was  sufficiently  corroborated  by 
evidence  which  tends  to  connect  the  defendant  with  the  com- 
mission of  the  ofifense.     Code,  §  4559. 

The  poison  was  administered  and  the  death  occurred  in 
Marian,  Linn  county,  in  this  state.  The  defendant  at  that 
time  resided  in  Illinois,  where  Mrs.  Hower  and  her  husband 
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resided  a  short  time  before  they  became  residents  of  this  state. 
The  evidence  tended  to  show  that  Mrs.  Hower  and  tlie  defend- 
ant were  criminally  intimate  in  the  state  of  Illinois.  The 
deceased  suspected  sach  intimacy,  and  the  evidence  tends  to 
show  that  defendant  had  knowledge  of  such  fact.  The  deceased 
and  his  wife  left  Illinois  on  or  about  the  sixth  day  of  July,  and 
she  had  an  interview  with  the  defendant  on  that  day;  and, 
as  she  testified,  the  plan  was  then  agreed  upon,  and  the 
poison  procured.  That  such  an  interview  took  place  is  a  con- 
ceded fact.  The  poison  was  administered  on  the  ninth  day 
of  July,  and  on  the  twelfth  Mrs.  Hower  telegraphed  the 
defendant  at  Lanark,  Illinois,  as  follows: 

"  Still  living.     No  better.     Come  at  once. 

"William  Lawbenoe." 

iTnless  there  had  been  some  prior  understanding  between 
the  defendant  and  Mrs.  Hower,  it  is  preposterous  to  suppose 
she  would  have  signed  the  name  she  did  to  the  telegram. 
On  the  same  day  the  telegram  was  sent  the  defendant  arrived 
at  Marion,  and  had  an  interview  with  Mrs.  Hower,  and  they 
went  to  Oedar  Rapids,  stayed  all  night  at  a  hotel,  and  occu- 
pied the  same  bed-room.  Whether  the  defendant  came  in 
response  to  the  telegram  does  not  appear.  Mrs.  Hower  tes- 
tified that  she  wrote  a  letter  to.  the  defendant  on  Tuesday, 
and  the  telegram  was  sent  on  the  following  Thursday.  But 
whether  the  defendant  came  to  Marion  in  response  to  the 
letter  does  not  appear.  The  jury,  however,  would  be  war- 
ranted in  finding  that  a  sufficient  time  had  elapsed  to  have 
enabled  the  defendant  to  reach  Marion  after  the  receipt  of  the 
letter,  if  he  received  it  in  due  course  of  mail. 

If  there  is  evidence  which  corroborates  the  accomplice,  and 
tends  to  connect  the  defendant  with  the  commission  of  the 
ofiense,  its  sufficiency  is  for  the  jury  to  determine.  The 
criminal  relations  between  these  parties  in  Illinois;  the  pres- 
ence of  the  defendant  in  Marion,  either  on  his  own  motion 
or  because  Mrs.  Hower  requested  it;  the  going  to  Oedar 
Rapids,  and  what  took  place  there, — tend  to  corroborate  the 
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evidence  of  the  accomplice,  and  connect  the  defendant  with 
the  commission  of  the  offense.  The  poison  was  administered 
and  the  telegram  was  sent  by  Mrs.  Hower.  It  clearly  implies 
that  the  killing  of  the  deceased  had  been  discussed,  and  the 
manner  of  commanication  arranged.  The  presence  of  the 
defendant  at  Marion  is  entitled  to  great  weight,  and  the  only 
explanation  given  by  counsel  for  the  defendant  is  that  the 
latter  came  for  the  purpose  which  was,  in  all  probability, 
accomplished  at  Cedar  Rapids.  It  was,  however,  for  the  jury 
to  say  whether  this  was  his  only  purpose. 

Our  conclusion,  after  a  careful  consideration  of  the  whole 
record,  is  that  the  judgment  must  be 

Affibhed. 


io5_478J  Ellsworth  v.  Van  Oet. 

67    222 

-^^-i^  1.  Tax  sale  and  deed:  notice  to  redbbm:  fboof  of  servicb  of: 

STATUTE  MUST  BK  FOLLOWED.  The  provision  of  §  894  of  the  Code, 
that  the  notice  of  the  expiration  of  the  time  for  redemption  shall  be 
served  upon  residenta  of  the  county  **in  the  manner  provided  by 
law  for  the  service  of  original  notices/*  prescribes  only  the  manner  of 
service,  and  not  the  person  or  officer  who  shall  make  the  service  or  the 
return  of  service;  and  service  and  return  by  the  sheriff  of  the  county  in 
the  manner  in  which  original  notices  are  served  and  returned  are  not 
sufficient  to  warrant  the  treasurer  in  issuing  a  tax  deed  ninety  days 
after  such  notice  and  return  are  filed  in  his  office.  The  further  pro- 
vision of  said  section,  that  "service  shall  be  deemed  completed  when 
an  affidavit  of  the  service  of  such  notice,  and  of  the  particular  mode 
thereof,  duly  signed  and  verified  by  the  holder  of  the  certificate  of  pur- 
chase, his  agent  or  attorney,  shall  have  been  filed  with  the  treasurer/* 
must  be  complied  with  before  a  valid  deed  can  be  issued. 

Appeal  from  Sioux  District  CotAft. 

Thubday,  October  22. 

Plaintiff  obtained  a  tax  deed  to  a  quarter  section  of  land 
in  Sioux  county,  and  he  brought  this  action  in  equity  to  quiet 
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the  title  thereto.  Defendant  was  in  possession  of  the  land 
at  the  time  the  tax  deed  was  executed,  and  held  the  fee  title. 
The  only  defense  interposed  is  that  the  right  of  redemption 
from  the  tax  sale  had  not  expired  when  the  deed  was  executed. 
Defendant  also  pleads  a  tender  of  the  amount  necessary  to 
redeem,  and  prays  that  the  deed  be  canceled,  and  that  his 
right  to  redeem  the  premises  be  established.  The  district 
court  dismissed  plaintiff's  petition,  and  granted  defendant  the 
relief  demanded  in  the  answer.     Plaintiif  appeals. 

Struhle,  Rishel  <&  Sartori  and  John  F.  Duncomiey  for 
appellant. 

Bell  ds  Palmer  and  Finley  Burke^  for  appellee. 

Keed,  J. — After  the  expiration  of  two  years  and  nine 
months  from  the  date  of  the  sale,  plaintiff  caused  the  notice 
prescribed  by  section  894  of  the  Code  to  be  served  on  defend- 
ant. The  notice  was  served  by  the  sheriff  of  the  county,  and 
he  indorsed  a  return  thereon  showing  the  date  of  the. service 
and  the  manner  in  which  it  was  made,  which  was  by  reading 
the  notice  to  defendant  and  delivering  a  copy  thereof  to  liim. 
The  notice  and  return  were  then  filed  in  the  oflice  of  the 
county  treasurer,  and  after  the  expiration  of  ninety  days  from 
the  date  of  such  filing  the  deed  was  executed,  the  sheriff's 
return  being  the  only  evidence  on  file  at  that  time  that  the 
notice  had  been  served. 

The  question  in  controversy  between  the  parties  is  whether 
the  treasurer,  on  this  state  of  the  record,  had  authority  to 
execute  the  deed.  Section  894  of  the  Code  is  as  follows: 
"  After  the  expiration  of  two  years  and  nine  months  after  the 
date  of  the  sale  of  the  land  for  taxes,  the  lawful  holder  of  the 
certificate  of  purchase  may  cause  to  be  served  upon  the  person 
who  is  in  possession  of  such  land,  and  also  upon  the  person 
in  whose  name  the  same  is  taxed,  if  such  person  reside  in  the 
county  where  the  land  is  situated,  in  the  manner  provided  by 
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law  for  the  service  of  original  notices,  a  notice  signed  by  him, 
hid  agent  or  attorney,  stating  the  date  of  sale,  *  *  * 
and  that  the  right  of  redemption  will  expire,  and  a  deed  for 
said  land  be  made,  nnless  redemption  from  such  sale  be  made 
within  ninety  days  from  the  completed  service  thereof.  Ser- 
vice  may  be  made  upon  non-residents  of  the  county  by  pub- 
lishing the  same  three  times  in  some  newspaper  printed  in 
the  county.  *         *         *  Service  shall  be  deemed 

complete  when  an  affidavit  of  the  service  of  said  notice,  and 
of  the  particular  mode  thereof,  duly  signed,  and  verified  by 
the  holder  of  the  certificate  of  purchase,  his  agent  or  attor 
ney,  shall  have  been  filed  with  the  treasurer  authorized  to 
execute  the  tax  deed.  Such  affidavit  shall  be  filed  by  said 
treasurer,  and  entered  upon  the  records  of  his  office,  and  said 
record  or  affidavit  shall  be  presumptive  evidence  of  the  com- 
pleted service  of  notice  herein  required,  and  until  ninety 
days  after  the  service  of  said  notice  the  right  of  redemption 
from  such  sale  shall  not  expire.  *  *  * "  Section 
895  provides  that "  immediately  after  the  expiration  of  ninety 
days  from  the  date  of  service  of  the  written  notice  herein 
provided,  the  treasurer  then  in  office  shall  make  out  a  deed 
for  each  lot  or  parcel  of  land  sold  and  remaining  unredeemed, 
and  deliver  the  same  to  the  purchaser  upon  the  return  of  the 
certificate  of  purchase." 

There  is  no  express  provision  in  section  ,894  as  to  the  per- 
son or  officer  by  whom  the  service  may  be  made,  and  plaint- 
iff contends  that,  as  the  notice  is  required  to  be  served  (when 
the  party  to  be  served  is  a  resident  of  the  county)  in  the 
manner  provided  by  law  for  the  service  of  original  notices, 
the  various  provisions  of  the  statute  which  prescribe  the 
mode  of  service  of  original  notices,  the  officer  or  persons  who 
are  competent  to  serve  them,  and  the  manner  of  proving  the 
return,  are  applicable  to  the  service  and  return  of  such 
notices,  and  hence  that  the  return  of  the  sheriff  was  compe- 
tent evidence  of  the  manner  of  the  service  of  the  notice  in 
question;  and  as  it  had  been  served  in  the  manner  prescribed  by 
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the  statute,  the  treasurer  was  authorized  to  execute  the  deed. 
We  are  of  the  opinion,  however,  that  this  is  not  the  proper 
construction  of  the  statute.  Tlie  provision  in  question  was 
intended  to  prescribe  only  the  mode  in  which  the  service 
should  be  made.  It  is  provided  by  section  2603  that  an 
original  notice  may  be  served  (1)  hy  reading  and  delivering 
a  copy  of  it  to  the  defendant;  (2)  by  leaving  a  copy  with  a 
member  of  his  family  at  his  usual  place  of  residence,  when 
he  is  not  found  in  the  county  of  his  residence;  or  (3)  by 
taking  an  acknowledgment  of  the  service  indorsed  on  the 
notice,  dated,  and  signed  by  the  defendant.  The  provision 
that  the  notice  shall  be  served  in  the  manner  prescribed  for 
the  service  of  original  notices  means  simply  that  it  shall  be 
served  by  one  of  these  modes;  and  it  prescribes  no  rule  as  to 
the  person  or  officer  who  shall  make  the  service,  or  as  to  the 
return. 

But  these  are  matters  which  are  governed  by  subsequent 
provisions  of  the  section.  It  is  provided  that  "  service  shall 
be  deemed  completed  when  an  affidavit  of  the  service  of  such 
notice,  and  of  the  particular  mode  thereof,  duly  signed  and 
verified  by  the  holder  of  the  certificate  of  purchase,  his  agent 
or  attorney,  shall  have  been  filed  with  the  treasurer,"  and 
this  affidavit  is  made  presumptive  evidence  of  the  service  of 
the  notice,  and  it  is  the  only  evidence  of  that  fact  which  is 
required  to  be  filed  or  preserved.  It  is  not  contemplated  that 
any  other  return  of  the  service  shall  be  made,  and  as  it  is 
required  to  be  made  by  the  holder  of  the  certificate,  his  agent 
or  attorney,  it  is  equally  clear  that  the  service  can  be  made 
only  by  such  holder,  his  agent  or  attorney.  When  the  treas- 
urer  executed  the  deed  in  question,  then,  he  had  no  compe- 
tent evidence  on  file  in  his  office  that  the  notice  had  been 
served,  and  in  the  absence  of  such  evidence  we  think  he  had 
no  authority  to  execute  the  deed.  The  affidavit  is  not  only 
the  only  competent  evidence  of  the  fact  and  manner  of  the- 
service,  but  the  service  is  not  deemed  complete  until  it  is  filed 
with  the  treasurer.  The  period  allowed  the  owner  of  the- 
Vol.  LXYII— 15 
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land  after  service  of  the  Dotioe,  within  which  to  redeem  it 
from  the  sale,  does  not  b^in  to  ran  until  the  affidavit  is  filed. 
We  think,  therefore,  that  the  district  court  rightly  held 
that  defendant's  right  to  redeem  the  land  had  not  expired. 

Affibhbd. 


Maxon  v.  The  Chicago,  Milwaukee  &  St.  Paul  R'r  Co. 

1.  Change  of  Venue:  on  motion  to  correct  record:  change  not 

allowed.  After  the  cause  was  tried  in  the  circuit  court  and  an  appeal 
taken,  a  motion  was  made  in  that  court  by  appellee  to  correct  the  record, 
which  was  alleged  to  have  been  falsiGed.  Pendinsr  this  motion,  appel- 
lant moved  for  a  chancre  of  the  place  of  triiU,  on  the  grround  of  the  pr^- 
udice  of  the  circuit  judge.  Held  that  the  motion  for  a  chango  was 
properly  overruled,  l>ecauiie  the  cause  was  not  pending  in  the  circuit 
court  for  trial,  but  only  for  a  correction  of  the  record,  and  there  is  no  pro- 
vision of  the  statute  authorizing  a  change  of  the  place  of  trial  in  such  a 
case. 

2.  Appeal  to  Supreme  Court :  jurisdiction  of  trial  coxtrt  to  cor- 

rect record.  After  an  appeal  to  the  supreme  court,  the  trial  court 
still  has  jurisdiction  to  correct  its  own  records  in  the  case.  Mahaffy  v. 
Mahaffy,  63  Iowa,  55,  followed. 

8.  Fraotioe  in  Supreme  Court :  confuctino  eyidbncb  to  support 
verdict.  This  court  will  not  interfere  with  the  finding  of  a  jury  when 
there  is  a  conflict  in  the  evidence. 

4. :  instructions  not  duly  excepted  to  not  reviewed.    This 

court  will  not  review  rulings  upon  instructions  which  were  not  excepted 
to  either  at  the  trial,  or  within  three  days  after  the  verdict.  Code,  § 
2789. 

Appeal  from,  Clinton  Circuit  Cov/rt. 

Thursday,  October  22. 

Plaintiff  brought  this  action  to  recover  damages  on 
account  of  the  killing  by  defendant  on  its  railroad  track  of 
one  horse,  and  the  injury  of  another.  There  was  a  verdict 
and  judgment  for  plaintiff  in  the  circuit  court,  from  which 
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defendant  took  an  appeal.  After  tlie  appeal  was  perfected, 
plaintiff  filed  a  motion  in  the  circuit  court  to  correct  the 
recoM  in  the  cause  by  returning  to  the  files  the  original 
exceptions  to  the  instructions  of  the  court  to  the  jury,  and 
striking  from  the  files  a  pretended  motion  for  a  new  trial, 
which  was  then  on  the  files,  and  substituting  therefor  the 
real  motion  which  was  filed  in  the  case  by  defendant.  The 
circuit  court  sustained  this  motion,  and  made  the  order 
prayed  for  therein,  and  from  this  order  defendant  also 
appealed.     Both  appeals  will  be  disposed  of  in  one  opinion. 

jr.  Corning  and  A.  T.  Wheeler^  for  appellant. 

W.  O.  Grohe^  A.  H.  McCoy  and  A.  Howat^  for  appellee. 

Rbrd,  J. — ^We  will  first  consider  the  questions  presented 
under  the  appeal  from  the  order  correcting  the  record. 
When  this  motion  was  filed  there  was  among  the  files  in  the 
case  a  paper  which  purported  to  be  a  motion  by  defendant 
for  a  new  trial.  This  paper  appeared,  by  the  note  of  filing 
indorsed  on  it  by  the  clerk,  to  have  been  filed  within  three 
days  after  the  verdict  was  returned,  and  in  it  exceptions  are 
alleged  to  certain  of  the  instructions  given  by  the  court  to 
the  jury  on  the  trial  of  the  cause.  It  also  contained  a  recital 
that  the  defendant  had  excepted  on  the  trial  to  the  refusal  of 
the  court  to  give  certain  instructions  asked  by  it.  The 
ground  of  the  motion  to  correct  the  record  is  that  the  excep- 
tions to  the  instructions  given  by  the  court  were  not  alleged 
in  the  motion  for  a  new  trial  when  it  was  placed  upon  file, 
and  that  it  did  not  then  contain  the  recital  that  defendant  had 
excepted  to  the  refusal  of  the  court  to  give  the  instructions 
asked  by  defendant.  It  is  also  alleged  in  the  motion  that  a 
paper  which  was  designated  an  assignment  of  errors,  and 
which  had  been  filed  in  the  cause,  had  been  withdrawn  from 
the  files  without  leave  of  the  court.  On  the  hearing  of  the 
motion  the  circuit  court  found  that  the  motion  for  a  new 
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trial  had  been  changed  after  it  was  filed,  in  the  respects 
alleged;  also  that  the  paper  designated  an  assignment  of 
errors  had  been  removed  from  the  files;  and  it  ordered  that 
the  paper  purporting  to  be  a  motion  for  a  new  trial  then  on 
the  files  be  stricken  therefrom,  and  that  a  copy  of  the  motion 
as  originally  filed  be  substituted  for  it  on  the  files;  and  that 
the  paper  which  had  been  withdrawn  from  the  files  without 
leave  be  returned  thereto. 

I.  After  the  motion  to  correct  the  record  was  filed, 
defendant  filed  a  motion,  supported  by  aflSdavit,  for  a  change 

of  the  place  of  trial,  on  the  alleged  ground  that 
Venue:  on       the  ludffe  of  the  circuit  court  was  so  preiudiced 

motiou  to  cor-  J      o  r     j 

change^nSai-  ^g^icist  it  that  it  could  not  obtain  a  fair  trial 
lowed.  before  him.     The  overruling  of  this  motion  is 

assigned  as  error.  We  deem  it  a  suflBcient  answer  to  the 
argument  of  counsel  on  this  question  to  say  that  the  law 
makes  no  provision  for  a  change  of  place  of  trial  in  such  a 
proceeding.  The  cause  was  not  pending  in  the  court  for 
trial.  It  had  already  been  tried  and  disposed  of,  and  the  pro- 
ceeding was  to  correct  the  records  of  the  court  in  certain 
respects  wherein  it  was  alleged  they  had  been  falsified.  The 
proceeding  was  entirely  distinct  from  the  trial  of  the  cause, 
and  none  of  the  provisions  of  the  statute  for  removing  causes 
into  other  courts  for  trial  have  any  application  to  it.  As 
bearing  on  the  question,  see  Gilm^an  v.  Donovan^  69  Iowa, 
76;  Perkins  df  Jones^  55  Id.,  211. 

II.  Defendant  filed  a  motion  to  strike  the  motion  to  cor- 
rect the  record  from  the  files,  on  the  ground  that,  as  an 
2.  APPEAL  to    appeal  had  been  taken,  the  court  had  no  juris- 

oUnrtrjuris-  dictiou  of  the  cause  or  the  parties.  Tlie  over- 
triai  court  to    rulinff  of  tliis  motiou  is  assJ^rned  as  error.     It  is 

correct  re-  v  ?  i  i        i         i  ^      i 

cord.  probably  true  that  by  the  appeal  the  court  lost 

jurisdiction  of  the  subject-matter  of  the  controversy,  and 
that  it  had  no  power  thereafter,  until  the  cause  should  be 
remanded,  to  make  any  order  affecting  the  rights  of  the  par- 
ties with  reference  to  the  subject-matter.     This  is  expressly 
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held  in  Levi  v.  Karricky  15  Iowa,  444.  But  the  appeal  did 
not  deprive  it  of  the  power  to  correct  its  own  records.  It 
has  jurisdiction  to  do  that  at  any  time.  The  question  was 
directly  involved  in  Mahaffy  v.  Mahaffy^  63  Iowa,  55,  and 
the  ruling  there  made  is  adverse  to  defendant's  position. 

III.  It  is  finally  insisted  that  the  circuit  court  was  not 
justified  by  the  evidence  in  making  the  order  for  the  correc- 
tion of  the  record.  There  is  great  confiict  in  the  evidence, 
and  it  is  quite  voluminous.  We  do  not  deem  it  important 
to  set  it  out  in  the  opinion.  It  is  suflicieut  to  say  that  in 
our  opinion  it  fully  sustains  the  finding  and  order  of  the  cir- 
cuit court. 

IV.  We  come  now  to  the  questions  sought  to  be  raised 
under  the  appeal  from  the  judgment.     It  is  first  insisted  that 

the  verdict  is  not  supported  by   the  evidence. 

3.  PRACTICB  if 

in  supreme       We  have  Very  thoroughly  examined  the  evidence, 

eouri:  con-  •/  o     •/  7 

deiice*^to^iup-  ^^^^^^^  ^^  fully  Set  out  in  the  abstract,  and  we  have 
port  verdict.  ^^  g^y  that,  while  a  different  result  might  have 
been  reached  from  it,  it  cannot  be  said  that  the  verdict  finds 
no  support  in  the  evidence,  but,  on  the  contrary,  there  is  a 
conflict  in  the  evidence  as  to  all  the  material  questions  in  the 
case.  It  is  now  so  well  understood  by  the  profession  that 
this  court  will  not  interfere  with  the  finding  of  the  jury  when 
there  was  a  conflict  in  the  evidence  that  it  is  unnecessary  to 
cite  the  numerous  cases  in  which  that  holding  has  been  made. 

V.  The  only  other  questions  argued  by  counsel  for  appel- 
lant relate  to  the  correctness  of  the  instructions  given  by  the 
4. :  court,  and   the   action   of  the  court   in   refus- 

notduiyex-     inff  tliose  asked  by  defendant.     But  under  the 

cepted  to  not         °  / 

reviewed.  present  State  of  the  record  we  cannot  consider 
these  questions.  It  appears  by  the  record,  as  amended  by  the 
circuit  court,  that  no  exceptions  were  taken  by  the  defendant 
at  the  trial,  either  to  the  instructions  given  or  to  the  refusal 
to  give  those  asked  by  it.  Nor  were  any  such  exceptions 
filed  within  three  days  after  the  verdict.  Under  these  cir- 
cumstances^   the    rulings  of    the   circuit  court   cannot   be 


230  SUPREME  COITRT  OP  IOWA, 

The  State  t.  Wlnebrenner  et  al. 

reviewed  by  this  conrt.     Code,  §  2789.     Bailey  v*  Ander- 
son,  61  Iowa,  749. 

The  order  and  judgment  appealed  from  will  be 

Affibiced. 


The  State  v.  Winebrbnneb. 

Same  v.  MoMahon. 

Same  v.  Beecher. 

Same  v.  Bububg. 

1.  Grand  Jury :  when  term  of  sbrvice  rxpires.    Grand  jaron  are 

selected  for  the  first  term  of  the  district  court  in  the  year  at  which  jur- 
ors are  required,  commencing  next  after  the  first  day  of  January  in  each 
year,  and  they  serve  for  one  year,  or  until  the  corresponding  term  of  the 
succeeding  year.  Code,  §  §  2^34, 239.  Consequently,  where  a  term  of 
the  district  court  began  on  the  eighth  day  of  December,  1884,  and  con- 
tinued into  January,  1885,  the  grand  jury  impaneled  in  1884  was  com- 
petent to  find  an  indictment  during  the  term  in  January,  1885.  State  v. 
Belong^  12  Iowa,  458,  decided  under  a  different  statute,  distinguished. 

2.  Criminal  Law:  intoxicating  uquors:  nuisance:  indictment: 

DUPLICITY.  An  indictment  for  nuisance  in  keeping  a  place  for  the 
unlawful  sale  of  intoxicating  liquors  considered,  (see  opinion.)  and  held 
not  bad  for  duplicity.    State  v.  Dean,  44  Iowa,  648,  followed. 

Appeals  J^rom  Marshall  District  Court. 

Thursday,  Octobfji  22. 

Indictments  charging  the  defendants  as  follows:  "The 
grand  jury  of  the  county  of  Marshall,  in  the  name  and  by 
the  authority  of  the  state  of  Iowa,  accuse  John  C  Winebren- 
ner  of  the  crime  of  nuisance,  committed  as  follows:  The 
said  John  0.  Winebrenner,  on  the  fourth  day  of  July,  1884, 
and  on  divers  other  days  prior  to  the  finding  of  this  indict- 
ment, and  since  said  day,  in  a  building  owned  -by  Albert 
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Sharp,  on  the  south  one  hundred  feet  of  the  east  one-third  of 
lot  7  and  block  9,  in  the  town  of  Marshall,  in  the  county 
aforesaid,  wrongfully  and  unlawfully  did  erect,  continue  and 
use  a  certain  building  and  place  commonly  known  a*s  a 
<  saloon,'  in  which  said  building  and  place  the  said  John  C. 
"Winebrenner  did  keep  intoxiqating  liquors,  to-wit,  whisky, 
rum,  gin,  brandy,  ale,  beer,  wine,  alcohol,  bitters  and  mixed 
drinks,  with  intent  then  and  there  to  sell  the  same  in  said 
building  and  place  in  violation  of  law;  and  at  said  time  and 
place,  and  in  said  building,  the  said  defendant  did  habitually 
and  repeatedly  keep  and  sell,  in  the  state  of  Iowa,  beer  and 
other  intoxicating  liquors  contrary  to  law;  and  at  said  time 
and  place,  and  in  said  building,  the  said  defendant  did  allow 
and  permit  gambling,  fighting,  drunkenness  and  other 
breaches  of  the  peace,  and  the  same  were  then  and  there  car- 
ried on  by  and  with  the  consent  of  the  defendant,  to  the  dis- 
turbance of  others;  and  said  defendant,  in  said  building  and 
place,  at  said  time,  did  habitually  and  repeatedly  sell  ale,  beer, 
wine  and  intoxicating  liquors  to  minors  and  intoxicated  per- 
sons, and  to  those  in  the  habit  of  becoming  intoxicated,  to 
the  disturbance  of  others  and  contrary  to  law."  The  defend- 
ants severally  pleaded  guilty,  and  tiled  a  motion  in  arrest  of 
judgment,  which  was  overruled  and,  judgment  being  ren- 
dered, they  severally  appeal. 

Parker  &  ChildSy  for  appellants, 

A*  J.  Bdker^  Attorney-general^  for  the  State. 

Skevers,  J. — I.  The  record  in  the  foregoing  cases  and 
the  questions  to  be  determined  are  precisely  the  same,  and 
1.  GRAND  therefore  but  a  single  opinion  is  required.  The 
lenn'of'Senr-  ^^^^  ground  in  the  motion  in  arrest  of  judgment 
Ice  expires,      j^  ^j^^^  ^j^^  indictment  was  found  on  the  seventh 

day  of  January,  1885,  by  a  grand  jury  drawn,  selected,  and 
summoned  for  the  year  1884.  The  term  of  court  at  which 
the  -indictment  was  found  commenced  on  the  eiofhth  dav  of 
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December,  18S4,  and,  as  the  record  fails  to  show  anytliing  to 
the  contrary,  it  mnst  be  assumed  that  the  term  continued  until 
the  finding  of  the  indictment.  The  statute  provides  that  a 
list  consisting  of  seventy-five  persons  shall  annually  be  made, 
from  which  to  select  grand  jurors  for  the  year,  commencing 
on  the  first  day  of  January.  The  grand  jurors  shall  be 
selected  for  the  first  term  in  the  year  at  which  jurors  are 
required,  commencing  next  after  the  first  day  of  January  in 
each  year,  and  shall  serve  for  one  year.  Code,  §  §  234,  239. 
The  grand  jury  in  the  case  at  bar,  when  impaneled,  was  a 
legally  constituted  body.  Now,  does  it  cease  to  be  such 
l)efore  the  adjournment  of  the  term?  If  so,  there  must  be  a 
statute  which  in  terms  so  declares,  because  in  contemplation 
of  law  the  whole  term  is  considered  as  but  one  day.  2  Bouv., 
Law  Diet.,  787.  The  statute  in  terms  provides  that  the 
grand  jurors  shall  be  selected  for  the  first  term  in  the  year 
at  which  jurors  are  required,  commencing  next  after  the 
first  day  of  January  in  each  year.  The  jurors  so  selected 
cannot  act  as  such  until  that  time  or  term.  They  serve  for 
one  year,  or  until  the  corresponding  term  in  the  succeeding 
year.  Owing  to  a  change  in  the  statute,  State  v,  Delong^  12 
Iowa,  453,  is  no  longer  applicable. 

II.     The  next  ground  urged  in  arrest  of  judgment  is  that 
2.  CRIMINAL     two  ofienses  are  charged  therein.     The  indict- 
catiriKiin^*"     mcnt  is  substantially  the  same  as  in  StcUe   v. 
8ance"}ndict-  Dean,  44  Iowa,  648,  and,  following  that  case,  we 
city.  '  hold  that  the  indictment,  in  this  case  is  not  bad 

for  duplicity. 

Affirmed. 
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Deak  V.  Scott  et  al. 

1.  Vendor's  Lieii:  actiok  to  enforce:  facts  not  bntitltng  to 
BBLiKF.  Action  to  enforce  a  vendor's  lien  agrainat  a  purchaser  from  the 
vendee.  But  it  appeturin^r  that  the  lien  was  not  preserved  by  any 
recorded  instniment,  and  that  there  was  no  fraud  or  ooUosion  between 
the  vendees,  held  that  the  lien  could  not  be  recognized  or  enforced. 
(::ode,§1940. 

Appeal  from  Poweshiek  Circuit  Court. 

Thubsday,  OcrroBER  22. 

Action  in  equity  to  foreclose  a  mortgage  upon  certain  land, 
and  aleo  to  foreclose  a  vendor's  lien  upon  the  same  and  other 
land.  The  court  decreed  a  foreclosure  of  the  mortgage,  but 
refused  to  decree  a  foreclosure  of  the  alleged  vendor's  lien, 
and  dismissed  the  plaintiff's  petition  in  respect  to  such  lien. 
The  plaintiff  appeals. 

JSobinaon  <&  Pattersorij  for  appellant. 

John  T.  Soottj  for  appellee. 

Adams,  J. — Tlie  plaintiff's  mortgage  was  acquired  by  pur- 
chase from  the  Connecticut  General  Life  Insurance  Company. 
Her  alleged  vendor's  lien  was  acquired  from  the  administra- 
tors of  the  estate  of  one  E.  T.  Seymore,  deceased.  Seymore, 
in  his  life-time,  owned  four  quarter  sections  of  land  in  Powe- 
shiek county.  One  of  them  he  mortgaged  to  the  Coimecticut 
General  Life  Insurance  Company.  After  his  death  his 
administrators  sold  and  conveyed  the  four  quarter  sections  to 
the  defendant  George  W.  Scott,  who  assumed  as  part  of  the 
purchase  money  the  payment  of  the  mortgaged  debt  due  the  life 
insurance  company.  After  this  conveyance,  Scott  sold  and 
conveyed  the  premises  by  quitclaim  deed  to  the  defendant  Bus- 
well,     The  plaintiff  claims  that  the  purchase  money  due  from 
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Scott  primarily  to  the  administrators  became  payable  nnder 
the  agreement,  to  the  amount  of  the  mortgage  debt,  to  the 
life  insurance  company,  and  that  the  administrators  had  a 
vendor's  lien  for  that  amount  upon  the  four  quarter  sections 
sold  and  conveyed  to  Scott,  and  she  claims  that  she  is  entitled, 
as  assignee  of  the  lien  to  enforce  it,  even  as  against  Buswell, 
Scott's  grantee. 

Buswell's  position  is  that  such  li^n,  if  it  ever  existed,  was 
extinguished  when  the  land  was  conveyed  to  liim.  He  relies 
upon  section  1940  of  the  Code,  which  is  in  these  words: 
''No  vendor's  lien  for  unpaid  purchase  money  shall  be  recog- 
nized or  enforced  in  any  court  of  law  or  equity,  after  a  con- 
veyance by  the  vendee,  unless  such  lien  is  reserved  by  con- 
veyance, mortgage,  or  other  instrument  duly  recorded,  or 
unless  such  conveyance  by  the  vendee  is  made  after  suit 
brought  by  the  vendor,  his  executor  or  assigns,  to  enforce  the 
lien.  But  nothing  herein  shall  be  construed  to  deprive  a 
vendor  of  any  remedy  now  existing  against  conveyances  pro- 
cured through  fraud  or  collusion  of  vendees  therein,  or  persons 
purchasing  of  such  vendees  with  notice  of  such  fraud." 

The  plaintiff  endeavors  to  meet  Buswell's  position  by  say- 
ing that  the  administrators'  vendor's  lien  was  preserved  in 
the  deed  by  them  to  Scott,  and  moreover  that  the  sale  and 
conveyance  by  Scott  to  Buswell  was  made  by  fraud  and  col- 
lusion between  them  to  hinder  and  delay  the  administra- 
tors in  the  collection  of  the  debt, 

In  respect  to  the  question  as  to  whether  a  vendor's  lien  was 
reserved  in  the  deed  by  the  administrators  to  Scott,  we  have 
to  say  that  we  do  not  think  it  was.  We  find  no  allusion  to 
such  lien.  It  is,  to  be  sure,  provided  that  Scott  assumes  the 
])ayment  of  the  mortgage  debt  resting  upon  a  part  of  the 
land.  But  this  only  shows  the  mode  in  which  he  was  to  pay 
a  part  of  the  purchase  money.  This  is  something  quite  dis- 
tinct from  a  vendor's  lien. 

As  to  whether  there  was  fraud  on  the  part  of  Buswell  we 
have  to  say  that  we  think  that  this  question  also  must^ 
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answered  against  the  plain tiif.  We  have  all  reached  this  con- 
clusion upon  a  separate  reading  of  the  evidence,  and  must  be 
allowed  to  merely  state  our  conclusion  without  setting  out 
the  evidence  upon  which  the  plaintiff  relies. 

In  our  opinion  the  decree  of  the  circuit  is  correct. 

Affibmbd. 


Applegate  v.  Winebeennee  et  al. 

1.  Intoxicating  Liquors:  wronopul  s.vlb  to  husband:  action  bt 
WIFE  FOB  DAMAQBs:  eVidbncb  Plaiatifl 's  action  was  based  upon 
the  wrongful  sale  to  her  husband  of  intoxicating  liquors  during  six 
months  previous  to  the  action,  whereby  she  was  injured  in  her  person, 
property  and  means  of  support.  Held  that  evidence  of  personal  iojuries 
inflicted  upon  her  by  her  husband,  as  the  result  of  his  intoxication, 
more  than  six  months  prior  to  the  beginning  of  the  action  was  irrelevant 
to  the  issue. 

2. : : : :  indtctments  against  one  defendant. 

In  such  action,  where  the  owner  of  the  saloon  property  was  joined  as 
defendant  for  the  purpose  of  making  the  judgment  to  be  obtained  a 
lien  on  the  property,  held  that  former  indictments  against  the  principal 
defendant  for  the  unlawful  sales  of  intoxicating  liquors,  not  shown,  how- 
ever, to  have  been  made  to  plaintiff's  husband,  were  not  competent  as 
evidence  for  the  purpose  of  charging  the  owner  of  the  property  with 
knowledge  of  the  wrongful  sales  in  the  premises. 

Aj>peal  from  Marahull  Circuit  Court. 

Thitesdat,  Octobee  22. 

The  plaintiff  is  the  wife  of  Philip  Applegate,  /ind  she 
alleges  in  her  petition  that  the  defendant  Winebrenner  is  the 
keeper  of  a  saloon,  in  which  he  sells  intoxicating  liquors,  and 
that,  at  various  times  within  six  months  next  before  the  com- 
mencement of  the  suit,  said  Winebrenner  wrongfully  and  ille- 
galljsold  to  plaintiff's  said  husband,  at  said  saloon,  intoxicat- 
ing liquors  when  he  was  sober,  causing  his  intoxication;  and 
sold  intoxicating  liquors  to  him  when  he  was  drunk,  and 
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thereby  contributed  to  hisdrankenness;  and  that  plaintiff  has 
thereby  been  injured  in  her  person,  property  and  means  of 
support. 

She  further  averred  that  the  defendant  Sharp  is  the  owner 
of  the  building  and  ground  where  said  saloon  was  kept,  and 
that  he  had  notice  of  the  wrongs  complained  of,  and  notice 
that  Winebrenner  was  selling  intoxicating  liquors  at  said 
saloon  in  violation  of  law.  Judgment  was  demanded  against 
Winebrenner,  and  it  was  prayed  that  such  judgment  be  made 
a  lien  upon  the  saloon  property.  The  answer  of  the  defend- 
ants' was  a  general  denial.  There  was  a  trial  by  jury,  which 
resulted  in  a  verdict  for  the  plaintiff,  and  a  finding  that  the 
defendant  Sharp  knew  and  consented  to  the  sales  complained 
of.  A  judgment  was  entered  upon  the  verdict,  and  the  same 
was  established  as  a  lien  upon  the  property  of  Sharp.  Defend- 
ants appeal. 

Parker  <&  Childa^  for  appellants. 

Caswell  <&  Meeker^  for  appellee. 

EoTHEOCK,  J. — I.     The  appellee  filed  an  additional  abstract, 
the  correctness  of  which  is  denied  by  the  appellants.     This 
would  ordinarily  compel  us  to  resort  to  the  trans- 
iNQ liquors:"  cript  to  Settle  the  conflict  in  the  abstracts.     This 
snie  to  hii8-    cQurse  IS  uot  neccssary,    however,  in  this   case. 
danmges?'      There  is  enough  in  the  record  as  made  by  the 
evidence.        abstracts,  and  about  which  there  is  no  dispute,  to 
dispose  Qf  the  appeal.     The  action  was  commenced  in  Sep- 
tember, 1884,  and  the  plaintiff  alleged  that  Winebrenner  sold 
her  husband  intoxicating  liquors  for  a  period  of  six  months 
previous  thereto,  and  that  the  liquors  so  sold  caused  or  con- 
tributed to  his  intoxication.     The  plaintiff  was  examined  as 
a  witness  in  her  own  behalf,  and  she  was  permitted  to  testify, 
against  the  plaintiff 's  objection,  that  in  September,  1883,  her 
husband  went  to  Marshalltown,  and  came  home  at  4  o'clock 
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in  the  morning,  and  unjnstly  accnscd  her  of  wrongful  acts, 
and,  while  eating  breakfast,  a  dispute  arose,  and  he  assaulted 
her,  took  her  by  the  arms,  choked  her,  threw  her  down  and 
kicked  her,  so  that  she  was  **  black  and  blue"  as  large  as  her 
hand  for  nearly  two  weeks.  The  witness  did  not  state  that 
her  husband  was  intoxicated  when  he  committed  this  outra- 
geous assault  upon  her.  A  witness  who  was  present  when 
the  assault  was  made  corroborated  the  plaintiff  as  to  the 
assault,  and  stated  that  Applegate,  her  husband,  <<  had  just 
been  on  a  drunk,  and  was  nervous  and  cross." 

This  evidence  was  probably  sufficient  to  justify  the  jury  in 
finding  that  the  personal  abuse  of  the  plaintiff  was  fairly 
attributable  to  the  intoxication  of  her  husband,  and,  if  proper 
evidence  in  the  case,  it  would  add  very  materially  to  the  plaint- 
iff's damages.  But  we  are  very  clearly  of  the  opinion  that  the 
evidence  was  improper.  If  the  assault  was  the  result  of 
intoxication,  there  is  no  evidence  whatever  that  the  intoxica- 
tion was  produced  or  contributed  to  by  liquors  obtained  at 
the  defendant's  saloon.  Another  reason  why  the  evidence 
should  have  been  excluded  is  that  the  assault  was  committed 
long  before  the  defendant  wrongfully  sold  liquors  to  the 
plaintiff's  husband,  as  shown  by  the  allegations  of  her  peti- 
tion. 

II.  The  plaintiff  was  permitted  to  introduce  in  evidence, 
over  defendant's  objection,  certain  indictments  against  the 
2. : :  defendant  Winebrenner,  and  the  record  of  convic- 

Indictments  '  tions  thereon.     This  was  manifestly   erroneous. 

^udant.  It  was  not  even  shown  in  connection  with  this 
evidence  that  the  indictments  were  founded  upon  unlawful 
sales  made  to  plaintiff 's  husband.  We  do  not  understand 
that  counsel  for  appellee  claim  that  this  was  competent  evi- 
dence against  Winebrenner,  but  they  claim  that  the  court 
allowed  the  evidence  to  go  to  the  jury  as  tending  to  show 
that  the  defendant  Sharp  had  notice  that  Winebrenner  was 
using  Sharp's  property  as  a  place  for  unlawfully  selling 
liquor.     We  cannot  see  upon  what  principle  the  evidence  in 
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question  can  be  held  as  competent  as  to  one  defendant  and 
not  as  to  the  other. 

III.  There  are  many  other  errors  assigned  and  argued. 
As  the  case  must  be  reversed  for  those  above  discussed,  and 
as  the  record  is  in  such  condition  that  a  resort  to  the  tran- 
script would  be  necessary  to  determine  some  of  the  questions 
made,  we  will  go  no  further  in  the  case.  It  is  proper  to 
observe  that  we  think  the  court  was  correct  in  refusing  to 
submit  to  the  jury  some  of  the  special  interrogatories  asked 
to  be  submitted  by  the  defendants.  Others  of  them  presented 
questions  pertinent  to  the  case,  and  were  not  objectionable  in 
form,  and  ought  to  have  been  submitted. 

Reybbsed. 


Clayton  v.  The  Ohioago,  Iowa  &  Dakota  R't  Co. 

1.  Bailroads:  condemnation  of  right  op  way:  appeal:  view  by 
jury:  discretion  of  coxtrt.  Section  2790  of  the  Code  leaves  it  to 
the  discretioa  of  the  trial  court  whether  or  not  the  jury  shall  view  the 
premises  in  controversy,  and  this  court  cannot  interfere  with  the  exer- 
cise of  such  discretion.  So  held  in  this  case, — an  appeal  from  an 
award  by  commissioners  of  damagres  for  right  of  way  for  a  railroad. 

2. :  right  op  way:  instruction:  easement.    While  the  riprht 

of  way  for  a  railroad  condemned  under  the  statute  is  an  easement,  and 
the  fee  remains  in  the  owner  of  the  land  condemned,  yet  it  is  not  proper 
so  to  instruct  a  jury  in  an  appeal  from  condemnation  proceedings,*  unless 
it  is  made  to  appear  that  the  fee,  burdened  with  the  easement,  is  of 
some  determinative  value  to  the  owner,  which  is  not  ordinarily  the  case. 
Cumminga  v.  Des  Moines  dt  St,  Louis  R*y  Co.,  63  Iowa,  397;  and  Hoi- 
lingswoi'th  p.  SamSj  Id.,  443,  followed. 


1 :  right  op  owner  to  cross:  instruction.  An  instruc- 
tion which  assumes  that  the  owner  of  land  condemned  for  right  of  way 
for  a  railroad  has  a  right  to  cross  and  recross  it,  superior  to  the  right  of 
the  company  to  use  it  for  railway  purposes,  is  erroneous,  and  was  prop- 
erly refused  in  this  case. 
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Appeal  from,  Hardin  Circuit  Court. 

Thubsday,  October  22. 

The  defendant's  railroad  is  located  over  a  part  of  the  plaint- 
iff's farm.  The  parties  were  unable  to  agree  upon  the  compen- 
sation to  be  paid  to  the  plaintiff  for  the  right  of  way.  Com- 
missioners were  selected  by  the  sheriff  to  assess  the  dam- 
ages, and  they  fixed  the  amount  at  the  sum  of  $500.  The 
plaintiff  appealed  from  this  assessment,  and  a  trial  by  jury 
was  had  in  the  circuit  court.  The  jury  fixed  the  compensa- 
tion at  $1,000,  and  the  defendant  appeals. 

John  Porter  and  C.  E.  Albrooky  for  appellant. 

8.  M.  Weaver  and  B.  P.  Birdsall,  for  appellee. 

EoTHBOOK,  J. — After   the  evidence  was  introduced,  the 

defendant  requested  the  court  to  order  the  jury  to  be  taken 

1.  railroads:  to  the  farm  and  make  a  personal  inspection  and 

tion  of  right     examination  01  the  premises,     ihis  request  was 

ot  WAV  '   AD—  ^_ 

Eeairviewby  denied.  The  statute  (Code,  §  2790)  provides 
on  of  court,  that  "whenever,  in  the  opinion  of  the  court,  it  is 
proper  for  the  jury  to  have  a  view  of  the  real  property  which 
is  the  subject  of  the  controversy,  *  *  *  jt  may 
order  them  to  be  conducted  in  a  body,  nnder  the  charge  of  an 
officer,  to  the  place,"  etc.,  that  such  view  may  be  had.  This 
provision  of  the  law  is  merely  directory,  or  rather  it  gives  the 
court  the  option  or  discretion  to  send  the  jury  to  the  place 
in  controversy  to  view  the  premises.  We  cannot  interfere 
with  this  discretion.  It  would  be  an  exceedingly  diflicult 
matter  to  show  that  the  court  abused  its  discretion  in  refus- 
ing to  make  an  order  of  this  kind.  It  appears  that  in  this 
case  a  map  was  used  upon  the  trial,  showing  the  farm  and 
the  right  of  way  through  it,  and  the  witnesses  described  fully 
the  situation  of  the  premises,  and  we  suppose  the  court  was 
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correct  in  holding  that  a  view  of  the  farm,  was  not  necessary  to 
enable  the  jury  to  understand  and  properly  apply  the  evidence 
in  this  case,  and  reach  a  just  determination  of  the  rights  of 
the  parties. 

11.     The  defendant  requested  the  court  to  charge  the  jury 
as  follows:     "The  defendant  railway  company,  in  the  case  at 

2 J.J  .  J.  bar,  by  proceedings  in   condemnation,  acquires 

Htructfoa:""  ^^'j  *^^  easement,  as  it  is  sometimes  called;  or,  in 
easement.  other  words,  the  right  only  to  use  the  lands  taken 
for  the  purpose  of  constructing  and  operating  its  line  of  rail- 
road, but  at  the  same  time  leaves  the  plaintiff  or  the  owner 
of  the  premises  the  right  to  cross  and  recross  the  line  at 
pleasure  for  the  purpose  of  going  from  one  part  to  any  other 
part  of  his  premises,  and  requires  the  railroad  company,  when 
demanded  so  to  do  by  the  owner,  to  construct  and  maintain 
one  or  more  crossings  over  or  under  or  at  grade,  ujwn  the 
premises  or  farm  in  question,  so  as  reasonably  to  accommo- 
date such  owner."  The  defendant  complains  because  the 
court  refused  to  give  this  instruction  to  the  jury. 

That  a  railroad  right  of  way  is  an  easement,  and  that  the 
fee  remains  in  the  owner  of  the  land  condemned  for  railway 
purposes,  are  correct  as  abstract  propositions  of  law;  but  they 
have  no  application  in  proceedings  to  condemn  land  for  right 
of  way  for  a  railroad,  except  when  it  is  made  to  appear  that 
the  fee  burdened  with  the  easement  is  of  some  determinative 
value.  The  theory  is  that  the  easement  is  to  be  a  perpetual 
right,  and  it  is  the  usual  practice  to  introduce  evidence  in 
these  cases,  showing  the  full  value  of  the  land  actually  taken, 
as  an  item  in  the  estimate  of  the  damages  sustained  by  the 
property  owner.  This  is  allowed  upon  the  theory  that  any 
interest  he  has  in  the  land  actually  appropriated  is  of  no 
value.  This  court  has  held  that  it  is  not  error  to  refuse  to 
instruct  the  jury  in  such  cases  that  the  fee  title  remains  in 
the  owner.  Cummins  v.  Des  Moines  <k  St,  Louis  R*y  Co.^ 
63  Iowa,  397;  Hollingsworth  v.  Same^  Id.,  443.  And  the 
jury  are  not  warranted  in  estimating  the  compensation  to 
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the  owner  upon  the  theory  that  at  some  time  in  the  future 
the  land  appropriated  for  the  right  of  way  may  cease  to  be 
used  for  railway  purposes  and  revert  to  the  owner. 

We  further  believe  that  the  court  correctly  refused  the 
instruction,  because  it  impliedly,  at  least,  assumes  that  the 

3  . owner  has  a  right  to  cross  and  recross  the  right 

e/tocroMT"'  ^^  ^*y>  superior  to  the  right  of  the  defeudant  to 
instnicuon.      ^^^  .^  ^^^  ^j^^  purposes  of  operating  a  railroad 

upon  it.  The  owner  is  not  invested  with  the  right  to  cross 
the  line  at  pleasure.  Whatever  right  he  has  in  that  respect 
is  subservient  to  the  right  of  the  railroad  company  to  use  the 
road  in  running  its  trains.  It  appears  to  us  that  the  instruct 
tion  was  properly  refused. 

III.  It  is  claimed  tiiat  the  compensation  awarded  by  the 
jury  is  excessive.  We  think  otherwise.  The  verdict  appears 
to  be  fairly  sustained  by  the  evidence. 

Affirmed. 


Whtte.  v.  Jonbs. 

1.  Oontraot:  for  board  of  frisohbrs  held  bt  constablb:  fab- 
TIBS  boxtnd  bt.  Defendant,  aa  constable,  had  certain  prisoners  in  his 
custody  for  preliminary  examination  before  a  magistrate,  and  he  pro- 
cured board  and  lodging  for  them  of  plaintiff  apon  the  statement,  made 
by  defendant  at  the  time,  that  he  would  not  be  responsible  to  plaintiff 
for  the  board  and  lodging,  but  that  he  ^plaintiff)  must  look  to  the 
county  for  compensation.  Held  that,  whether  or  not  in  any  case  the 
county  would  be  liable  for  board  and  lodging  furnished  to  prisoners 
80  held,  the  defendant  was  not  liable  for  the  board  and  lodging  furnished 
by  plaintiff  under  the  circumstances  named. 

Appeal  from  Dallas  Circuit  Cov/rt. 

Thursday,  October  22. 

AonoK  upon   an   account.     The  action  was  brought   to 
recover  for  boarding  certain  persons  held  in  custody  by  the 
Vol.  LXVII— 16 
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defendant  as  constable  of  Linn  township,  Dallas  county. 
The  petition  averred  what  was  the  reasonable  worth  of  the 
board,  and  also  that  the  defendant  agreed  to  pay  for  the  same. 
The  defendant,  for  answer,  averred  that  the  persons  boarded 
were  held  by  him  as  constable  for  preliminary  examination. 
He  denied  that  he  promised  to  pay  for  the  board  of  the 
prisoners,  or  in  any  way  held  himself  out  as  responsible;  but, 
on  the  other  hand,  expressly  told  the  plaintiff  that  he  must 
look  to  Dallas  county  for  his  pay,  which  was  responsible.  He 
also  pleaded  that  the  promise,  if  made  as  averred,  would  be  a 
promise  to  pay  the  debt  of  another,  to-wit,  the  debt  of  Dallas 
county,  and  so  would  be  within  the  statute  of  frauds.  The 
plaintiff  demurred  to  the  answer,  and  the  demurrer  was  over 
ruled;  and,  the  plaintiff  electing  to  stand  upon  his  demurrer, 
judgment  was  rendered  against  him  for  costs.     He  appeals. 

R,  E.  Long^  for  appellant. 

(7.  TT.  Hill^  for  appellee. 

Adams,  J. — ^This  case  involves  less  than  $100,  and  comes 
to  us  upon  a  certificate.  Five  questions  are  certified,  but  it 
will  be  sufficient  to  determine  the  first  one.  That  one  is  in 
these  words:  "  Where  a  constable  has  in  his  custody  prison- 
ers under  warrant  of  arrest,  and  holding  them  for  preliminary 
examination  before  a  magistrate,  and  while  holding  said 
prisoners  in  his  charge  said  constable  lias  them  boarded  and 
lodged  by  a  hotel-keeper,  is  the  constable  liable  to  said  hotel- 
keeper  for  the  board  and  lodging  of  said  prisoners?"  This 
question,  if  it  arose  at  all,  arose  upon  the  overruling  of  the 
plaintiff's  demurrer  to  the  defendant's  answer.  The  demurrer 
admitted  the  allegations  of  the  answer.  The  question,  then, 
should  have  contained  the  qualification  that  the  constable 
expressly  refused  to  become  responsible,  and  told  the  plaint- 
iff that  he  must  look  to  Dallas  county.  £n  considering  the 
question  we  shall  consider  it  as  if  it  contained  this  qualifica- 
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tion.  Now,  if  the  defendant  so  told  the  plaintiff,  it  cannot, 
of  course,  properly  be  claimed  that  there  was  any  express 
contract  on  the  part  of  the  defendant  to  pay  the  plaintiff,  and 
we  do  not  understand  the  plaintiff  as  contending  that  it  can 
be.  His  contention,  as  we  understand,  is  that  it  was  the 
defendant's  duty  to  have  the  prisoners  boarded,  and  pay  for 
the  board  himself,  without  reimbursement;  and,  such  being 
his  duty,  it  was  not  his  right  to  say  that  he  would  not  be 
responsible,  and  therefore  what  he  said  in  that  respect  did 
not  prevent  an  implied  contract  from  arising  when  the  board 
was  furnished. 

Whether  if  the  defendant  had  paid  for  this  board  he  might 
not  have  recovered  from  Dallas  county  as  expenses  incurred  in 
the  exercise  of  his  oflBce  under  the  rule  laid  down  in  Brin- 
golfv.  Polk  Co.y  41  Iowa,  554,  we  need  not  determine,  as  we 
do  not  have  such  a  case.  Whether  the  county  is  not  free 
from  liability  to  any  one,  from  want  of  a  statute  imposing  a 
liability  of  that  kind,  we  need  not  determine.  If  we  should 
concede  that  the  county  is  not  chargeable  under  any  circum- 
stances, we  do  not  think  it  would  follow  that  the  defendant 
is  chargeable  under  the  circumstances  of  this  case.  It  was 
the  defendant's  right,  in  proposing  to  employ  the  plaintiff, 
to  impose  his  own  conditions,  and  it  was  equally  the  plaint- 
iff's right  to  refuse  to  be  employed  upon  those  conditions. 
While  it  was  perhaps  necessary  that  some  one  should  board 
the  prisoners,  there  was  no  specific  obligation  resting  upon 
the  plaintiff  to  do  it.  We  think,  therefore,  that  when  he 
undertook  to  board  the  prisoners  he  must  be  held  to  have 
done  so  upon  the  terms  which  the  defendant  prescribed.  It 
matters  not  that  the  county's  liability  was  doubtful,  or  was 
not  believed  to  exist,  or  does  not  in  fact  exist,  if  such  is  the 
law.  It  was  the  defendant's  right  to  procure  the  prisoners 
boarded  by  some  one,  if  he  could,  who  would  agree  to  look 
to  the  county  alone,  and  it  is  not  for  us  to  say  that  if  the 
plaintiff  had  refused  to  board  them  upon  those  terms  the 
defendant  could  not  have  found  some  one  who  would. 
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We  think,  then,  that,  taking  the  allegations  of  the  answer 
to  be  true,  the  tacit  if  not  the  express  understanding  was 
that  the  plaintiff  would  not  look  to  the  defendant,  but  the 
county;  and  with  this  view  the  answer  showed  a  good  defense, 
and  the  demurrer  to  it  was  properly  overruled. 

Affibmed. 


The  Tbustebs  of  Iowa  College  v.  Fbnno  bt  al. 

1.  Mortgages:  parts  of  same  transaction:  construction  as  to 
question  of  frioritt.  Two  mortgages  made  by  the  same  persons, 
on  the  same  land,  as  parts  of  the  same  transaction,  bat  dated  on  two 
consecntive  days,  and  each  referring  to  the  other,  construed,  (see  opin- 
ion,) and  the  question  of  priority  determined. 

Appeal  from  Poweshiek  District  Court. 
Thubsdat,  Ootobeb   22. 

Action  to  foreclose  a  mortgage  executed  to  the  plaintiffs 
by  the  defendants  Miriam  Fenno  and  Charles  C.  Fenno. 

The  plaintiffs  made  S.  S.  Preston  defendant,  who  holds  a 
mortgage  upon  the  same  property,  executed  to  him  by  the 
Fennos,  but  they  aver  that  his  mortgage  is  junior  to  theirs  and 
subject  to  it.  Preston  Tov  answer  denies  that  his  mortgage  is 
junior  to  the  plaintiffs'  and  subject  to  it.  By  way  of  cross- 
petition  he  seeks  a  foreclosure  of  his  mortgage,  and  avers 
that  the  plaintiffs'  mortgage  is  subject  to  it.  The  Fennos 
made  no  defense  to  either  mortgage.  The  court  granted  a 
foreclosure  of  both  mortgages,  and  decreed  that  Preston's 
mortgage  was  paramount  to  the  plaintiffs,  so  far  as  the  prin- 
cipal of  his  debt  was  concerned.     The  plaintiffs  appeal. 

.  Haines^  Lymom  <&  Howell^  for  appellants. 

L.  C.  Blanchard^  for  appellee. 


OCTOBER  TERM,  1885.  245 

The  Trustees  of  Iowa  College  v.  Fenno  et  al* 

Adamb,  J. — The  principal  question  presented  in  this  case 
is  as  to  priority,  and  that  is  to  be  determined  by  a  con- 
struction of  the  two  mortgages.  The  plaintiffs'  mortgage 
purports  to  have  been  executed  on  the  thirty-first  day  of  March, 
1881.  Preston's  mortgage  purports  tahave  been  executed  on 
the  first  day  of  April,  1881.  Preston  avers  that  they  were  in 
fact  executed  upon  the  same  day.  The  question  as  to  whether 
they  were  or  not  is  not  very  material.  Preston's  mort- 
gage was  recorded  first,  but  that  fact  is  not  material.  Each 
refers  to  the  other.  The  mortgagee  in  each  had  notice  of  the 
other,  and  the  mortgages  may  be  considered  as  in  some  sense 
parts  of  the  same  transaction.  The  plaintiffs  aver  that  the 
mortgage  to  them  was  given  to  secure  money  loaned  to  the 
Fennos  to  pay  off  a  mortgage  debt  already  existing  as  a  first 
lien.  This  is  not  admitted  by  Preston,  and  is  not,  we  think, 
proven.  We  refer  to  it  only  as  a  possibility  which,  regarded 
merely  as  such,  may  aid  in  the  construction  of  the  mort- 
gages. That  Preston  had  previously  had  a  mortgage  upon  tliis 
property,  given  to  secure  the  same  debt,  we  understand  to  be 
admitted.  That  he  released  that  mortgage,  and  took  instead 
thereof  the  mortgage  which  he  is  seeking  to  foreclose,  and 
that  the  release  was  a  part  of  the  transaction  in  which  the 
plaintiffs  mortgage  was  executed,  we  understand  also  to  be 
admitted. 

As  each  mortgage  refers  to  the  other,  and  they  were  in  some 
sense,  as  the  parties  seem  to  concede,  parts  of  the  same  trans- 
action, it  becomes  important  not  only  to  carefully  examine 
their  provisions,  but  to  compare  them  with  each  other.  The 
plaintiffs'  mortgage,  as  has  been  stated,  was  dated  one  day 
earlier  than  Preston's.  He  avers  that  this  was  by  mistake, 
but  we  see  no  evidence  that  it  was,  and  think  it  more  prob- 
able that  it  was  done  by  design  and  without  reference  to  the  true 
date.  The  plaintiff's'  mortgage  contains  a  covenant  that  the 
premises  are  free  from  incumbrance.  Preston's  mortgage 
provides  that  it  is  "  subject  to  a  mortgage  of  $8,750  to  the 
trustees  of  Iowa  College,"  which  was  the  amount  of  the 
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plaintiffs'  mortgage,  and  Preston's  mortgage  contains  a  cov- 
enant that  the  premises  "  are  free  from  incumbrance  except 
as  above  stated,"  the  exception  referring  to  the  plaintiffs' 
mortgage.  Preston's  mortgage  refers  to  the  plaintiffs's  debt 
as  the  first  mortgage  debt.  The  reference  is  contained  in  a 
provision  for  foreclosure,  and  is  in  these  words:  "The  said 
parties  [the  Fennos]  further  agree  that  if  they  fail  to  pay  any 
of  the  said  money,  or  the  first  mortgage  debt,  principal  or 
interest,  within  thirty  days  after  the  same  becomes  due,  this 
mortgage  may  thereupon  be  foreclosed  immediately  for  the 
whole  of  said  money,  interest  and  costs." 

If  this  were  all,  there  could  be  no  question  about  the 
priority  of  the  plaintiffs'  mortgage.  The  parties  could  not 
well  have  used  more  explicit  language  for  the  purpose  of 
showing  such  priority.  The  doubt,  if  any,  arises  from  a  pro- 
vision which  is  nearly  the  same  in  each  mortgage,  providing 
for  the  application  of  the  proceeds  of  sales.  In  Preston's 
mortgage  it  is  in  these  words :  "  It  is  further  expressly  agreed 
that  from  and  after  April  1,  1881,  the  first  mortgagees,  the 
trustees  of  Iowa  College,  shall  have  immediate  and  sole  pos- 
session and  exclusive  control  of  said  property  during  their 
mortgage  debt,  and  shall  rent  or  sell  the  same  as  they  may 
see  fit,  and  said  first  parties  hereby  agreeing  to  sign  all  neces- 
sary papers  to  that  end;  that  in  leasing  or  selling  said  prop- 
erty, or  parts  thereof,  L.  E.  Spencer,  Esq.,  of  Grinnell,  Iowa, 
shall  act  as  agent  of  all  parties  herein  named,  and  shall 
receive  fifty  dollars  per  year  as  compensation  for  such  services 
out  of  the  proceeds  of  all  leases  and  sales, — said  proceeds  to 
be  controlled  by  said  first  mortgagees  and  be  applied  on  the 
interest  of  the  first  mortgage  debt;  next  on  the  taxes  due  or 
to  become  due  on  said  land ;  next  on  any  and  all  expenses  to 
which  said  first  mortgagees  may  have  been  put  in  the  man- 
agement and  keeping  up  of  said  property,  including  compen- 
sation to  agents;  and  any  balance  remaining  after  said  interest, 
taxes  and  expenses  are  paid  shall  be  then  applied,  first,  on 
the  note  to  said  S.  S.  Preston,  secured  by  this  mortgage, 
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until  the  same  be  paid,  both  principal  and  interest,  and,  when 
so  paid,  then  to  be  applied  on  the  principal  note  to  the  said 
first  mortgagees." 

In  determining  the  rights  of  these  parties,  it  is  our  duty 
to  adopt  such  construction  of  the  mortgages  as  shall  be  con- 
sistent with  every  part,  if  it  can  be  done;  and  we  have  to  say 
that  we  think  it  can.  We  have  only  to  refer  the  words  "said 
proceeds,''  as  used  in  the  mortgages,  to  the  proceeds  of  such 
leases  and  sales  as  should  be  made  by  Spencer.  This  accords 
strictly  with  the  grammatical  construction,  which  may 
always  be  allowed  a  large  influence,  and  usually  a  controlling 
one.  The  word  "said"  is  a  word  of  limitation.  It  is  used 
expressly  by  way  of  reference  to  the  word  "  proceeds  "  used 
in  the  preceding  line,  and  its  ofSce  unquestionably  is  to 
denote  that  the  word  "  proceeds,"  which  is  limited  by  it,  means 
the  same  as  the  previous  word  "  proceeds,"  which  is  referred 
to  by  it.  If  the  parties  intended  by  the  word  "  proceeds," 
as  last  used,  something  more  than  they  intended  by  the  word 
as  first  used, — that  is,  if  they  intended  by  the  word  as  last 
used  to  include  not  only  the  proceeds  of  Spencer's  sales,  but 
the  proceeds  of  sales  made  upon  execution  in  pursuance  of  a 
deree  of  foreclosure, — the  word  "said"  should  have  been 
omitted.  In  no  other  way  could  the  word  "  proceeds  "  be  used 
in  a  general  way,  and  properly  bear  the  meaning  which  Preston 
contends  for. 

It  is  said,  to  be  sure,  that  the  word  "  proceeds  "  as  first 
used  has  a  meaning  broad  enough  to  include  proceeds  of  sale 
upon  execution;  but  we  think  otherwise.  No  other  sales 
had  been  alluded  to  except  such  as  should  be  made  by  Spencer. 
Besides,  there  is  another  consideration  which  remains  to  be 
mentioned,  which,  we  think,  removes  all  doubt  upon  this 
point,  if  there  would  otherwise  be  any.  The  provision  is  that 
"  said  proceeds  are  to  be  controlled  by  said  first  mortgagees  and 
be  applied,"  etc.  [NT ow,  not  a  dollar  of  the  proceeds  of  sales 
upon  execution  could  properly  be  controlled  by  the  first  mort- 
gagees, 80  far  as  the  matter  of  distribution  is  concerned,  and 
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it  would  be  senseless  to  snppose  that  the  parties  had  the  dis- 
tribution  of  the  proceeds  of  such  sales  in  mind.  The  law  pro- 
vides for  the  control  and  distribution  of  proceed  of  sales 
upon  execution.  It  was  only  the  control  and  distribution  of 
the  proceeds  of  private  sales  that  the  parties  needed  to  pro- 
vide for. 

What  the  object  of  the  parties  was,  under  the  construction 
which  we  adopt,  we  think  can  be  very  easily  understood. 
Preston  and  the  mortgagors  had  consented  that  these  plaint- 
iffs, denominated  first  mortgagees,  should  have  absolute  power 
to  sell  through  their  agent,  Spencer,  at  private  sale,  as  they 
should  see  tit  Now,  such  power  could  not  properly  be  given 
by  Preston  to  these  plaintiffs,  if  his  right  of  payment  was  to 
be  wholly  postponed  to  theirs.  He  would  be  utterly  without 
protection.  The  mortgagors,  too,  needed  some  safe-guard 
against  the  first  mortgagees'  frittering  away  the  security  by 
private  sales  made  only  with  the  view  of  getting  their  own 
money  out.  Looking,  then,  only  at  this  part  of  the  mort- 
gage, upon  which  Preston  solely  relies,  we  have  to  say  that 
we  do  not  think  it  susceptible  of  the  construction  for  which 
he  contends.  But,  when  we  come  to  look  at  other  parts  of 
the  mortgage,  his  position  is  manifestly  untenable.  His 
mortgage  provides  that  it  is  "  subject  to  a  mortgage  of  $8,750 
to  the  trustees  of  Iowa  College."  He  contends  that  it  is  not, 
and  he  asks  this  court  to  so  hold  directly  in  contravention 
of  this  provision.  It  is  no  answer  for  him  to  say  that  he 
concedes  that  his  mortgage  is  subject  to  the  interest  on  the 
plaintiffs'  mortgage.  It  would  be  trifling  with  the  English 
language  to  say  that  that  is  the  fair  or  even  possible  meaning 
of  the  provision.  Again,  the  plaintiffs'  mortgage  (executed, 
as  Preston  says,  at  the  time  his  mortgage  was,  and  as  a  part 
of  the  transaction)  contains  a  covenant  that  the  premises  are 
free  from  incumbrance.  His  mortgage  refers  to  theirs,  and 
was  drawn  consistently  with  this  covenant.  He  asks  us  now 
to  hold  that  at  the  time  this  covenant  was  made  the  premises 
were  not  free  from  incumbrance,  but  wei'e  subject  to  the  incum- 
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braDce  of  his  mortgage,  so  far  as  the  principal  debt  is  con- 
cerned, tliough  his  mortgage  expressly  provided  otherwise  and 
was  dated  one  day  later. 

We  have  already  seen  that  Preston  had,  prior  to  this  trans- 
action, a  mortgage  upon  the  property,  and  released  it  and 
took  the  mortgage  now  sought  to  be  enforced  by  him  to 
secure  the  same  indebtedness.  The  fact  that  this  mort- 
gage was  executed  as  a  part  of  the  same  transaction  in 
which  the  plaintiffs'  mortgage  was  executed,  and  the  fact  tliat' 
the  two  mortgages  are  dove-tailed  together'in  the  manner  in 
which  they  are,  give  support  to  the  supposition  that  Preston 
was  benefited  in  some  way  by  the  loan  made  by  the  plaint- 
iffs, either  because  the  money  was  used  to  discharge  an  incum- 
brance prior  to  his  former  mortgage,  or  for  some  other  reason. 
But  it  is  not  important  to  indulge  in  suppositions.  It  is 
Buflicient  that,  under  the  construction  which  we  adopt,  the 
parties  may  have  had  abundant  reason  for  drawing  the  mort- 
gages as  they  did.  It  is  impossible  to  adopt  the  construction 
which  Preston  contends  for,  and  give  any  reason  why  the 
mortgages  were  so  drawn.  We  think  that  the  plaintiffs  are, 
for  all  intents  and  purposes,  first  mortgagees,  just  as  they 
are  denominated  in  Preston's  mortgage,  except  as  otherwise 
expressly  provided  in  the  matter  of  the  proceeds  of  sales 
made  by  the  plaintiffs  themselves  through  their  agent  Spencer, 

So  ne  other  questions  are  discussed,  but  the  view  which  we 
have  taken  disposes  of  this  case. 

Modified  and  Affiq^ed. 
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*^  ^1  The    Iowa    Union    Telephone    Co.    v.    The    Boabd    op 

119    wi\ 

Equalization  op  The  City  op  Oskaloosa. 

1.  Taxation:  telephone  phopebtt:  how  absessed.    The  lines  and 
property  of  telephone  companies  are  to  be  assessed  in  the  manner  pro- 
vided for  the  assessment  of  telegraph  lines  and  property;  that  is,  by  the 
state  board  of  equalization ;  (Chap.  59,  Laws  of  1878;)  and  the  board  of 
equalization  of  a  city  has  no  power  to  assess  the  same. 

AppeaVfrom  Mahaska  Circuit  Cottrt. 

Thubsdat,  Octobeb  22. 

The  plaintiff  is  a  corporation  operating  telephone  lines,  its 
principal  place  of  business  being  in  the  city  of  Davenport. 
It  does  business,  however,  in  the  city  of  Oskaloosa,  from  which 
diiferent  lines  radiate,  and  it  has  what  is  called  a  central  office 
in  that  city,  by  which  is  meant  the  central  office  of  a  district, 
denominated  an  exchange.  The  board  of  equalization  of  the 
city  of  Oskaloosa  assessed  the -property  of  the  company  at 
$2,000.  From  that  assessment  tlie  company  appealed  to  the 
circuit  court,  and  the  court  reduced  the  assessment  and  fixed 
the  same  at  $260.  From  the  order  thus  reducing  the  assess- 
ment the  defendant  appeals.  From  the  order  fixing  the 
assessment  at  $260  the  plaintifi*  appeals.  The  defendant 
perfected  its  appeal  first. 

James  A.  Hioe,  for  appellant. 

«/.  ^.  cfe  W.  JS.  Lacey^  for  appellee. 

Adaks,  J. — The  court  assessed  only  the  property  within 
the  city.  The  defendant  contends  that  the  court  should  have 
assessed  all  the  property  of  the  company  within  the  county, 
and  also  that  it  should  have  assessed  the  property  within  the 
city  higher  than  it  did.  The  plaintiff  contends  that  the  court 
erred  in  assessing  the  property  at  all.     Its  position  is  that 
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telephone  lines  and  property  should  be  assessed  in  the  mode 
provided  for  assessing  telegraph  lines  and  property;  (Chap. 
59,  Laws  of  1878;  Miller's  Code,  365;)  and  we  have  to  say 
that  we  think  that  its  position  must  be  sustained.  Both  the 
telephone  and  telegraph  are  used  for  distant  communication 
by  means  of  wires  stretched  over  different  jurisdictions.  Tlie 
fundamental  principle  in  each  by  which  communication  is 
secured  is  the  same.  It  was  held  in  Wisconsin  Telephoiie 
Co.  V.  City  of  Oshkosh,  62  Wis.,  32;  S.  C,  21  N.  W.  liep., 
828,  that  a  statute  authorizing  the  formation  of  corporations 
for  building,  owning  and  operating  telegraph  lines  was  suffi- 
cient to  authorize  the  formation  of  corporations  for  building, 
owning  and  operating  telephone  lines,  the  decision  being 
based  upon  the  identity  of  the  principle  by  which  communi- 
cation in  each  case  is  secured.  See,  also,  in  this  connection, 
Attorney-general  v.  Edison  Telephone  Co,^  6  Q.  B.  Div., 
244.  It  is  not  to  be  denied,  probably,  that  the  telephone  ser- 
vice is  more  restricted  as  a  means  of  communication ;  but  the 
difference  in  this  respect  is  not  such,  we  think,  as  to  render 
inapplicable  the  mode  of  taxatix>n  provided  for  telegraph  com- 
panies. 

It  follows   that  on  the  defendant's  appeal  the  judgment 
must  be  affirmed  and  on  the  plaintiff's  appeal  reversed. 


Hull  v.  Stoodell. 

Landlord  and  Tenant:  bent  on  farm  lease:  when  dub:  con- 
struction of  lease.  The  lease  on  which  this  action  for  rent  was 
brou^t  provided  that  "when  the  crop  matures,  or  any  portion  of  it 
shall  be  fit  for  market,  the  rents  shall  become  due.**  Held  that  the  rent 
became  due  when  the  oats  were  in  stack  and  the  com  was  all  ripe,  and 
that  it  was  not  necessary  for  the  oats  to  bo  threshed  and  the  corn  ^^th- 
ered  before  an  action  for  rent  could  be  maintained. 
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Appeal  from  Hardin  Cireuit  Court. 

Thobsdat,  Ootobeb  22. 

Action  to  recover  rent  of  land  due  upon  a  lease.  The 
cause  was  tried  to  a  jury,  and  judgment  was  rendered  upon  a 
verdict  for  defendant.     Plaintiff  appeals. 

Parker  <&  ChildSy  for  appellant. 

Wesley  Ma^'tiu^  J,  Z.  Kamrar  and  Htiff  <&  PilUhuryy  for 
appellee. 

Beck,  Ch.  J. — I.  The  lease  is  for  farming  lands,  and  con- 
tains this  condition,  among  others:  "  When  the  crop  matures, 
or  any  portion  of  it  shall  be  fit  for  the  market,  the  rents  shall 
become  due."  The  action  was  commenced  on  the  twentv- 
third  day  of  October  of  the  year  in  which  the  tenancy  existe^l 
under  the  lease.  A  witness  for  plaintiff  testified  to  defend- 
aht's  possession  and  cultivation  of  the  land  under  the  lease. 
His  further  testimony  was  in  this  language:  "  The  crop  was 
matured  when  this  action  was  begun.  The  oats — twenty  acres 
of  oats — were  in  the  stack,  and  the  corn  was  all  ripe  when  the 
action  was  commenced.  The  defendant  was  gathering  the 
com  and  feeding  it  out.  No  part  of  the  rent  has  been  paid." 
Upon  this  evidence  plaintiff  rested,  and  thereupon,  upon  motion 
of  defendant,  the  circuit  court  took  the  cause  from  the  jury,  and 
rendered  a  judgment  for  defendant  for  costs,  on  the  ground 
that  plaintiff*'s  testimony  showed  that  the  rent  was  not  due 
when  the  suit  was  commenced. 

11,  The  ruling  of  the  court  was  clearly  wrong.  The  evi- 
dence for  plaintiff  clearly  shows  that  the  rent  was  due  under 
tiie  lease.  It  shows  that  the  crop  was  mature  when  the  suit 
vcix^  commenced.  It  shows,  too,  that  the  crop  was  fit  formar- 
kct  at  that  time,  for  the  oats  were  in  the  stack,  the  corn  was 
all  ripe,  and  defendant  was  gathering  and  feeding  it.     The 
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corn  was  fit  to  gather,  and  the  oats  ready  for  threshing.  The 
grain  was  fit  for  market.  The  condition  of  tlie  lease  does 
not  mean  that  the  crop  must  be  ready  for  market  in  order 
to  determine  the  maturity  of  the  rent.  If  that  were  so, 
the  defendant  could  have  delayed  threshing  the  oats  and 
gathering  the  corn,  thus  indefinitely  extending  the  time 
for  the  maturity  of  the  rent. 

The  judgment  of  the  circuit  court  must  be 

Keybbssd. 


Samson,  Adm'x,  y.  Samson  et  al. 

1.  Estates  of  Decedents:  tbansfer  of  sbcuritibs  to  chi]j>rbn 

BEFOBB  death:  CONSIDERATION:  EVIDENCE:  BURDEN  OF  PROOF: 
TESTIMONY  INCOMPETENT  AGAINST  ADMINISTRATRIX.   The  children  of 

the  decedent  were  foond,  after  his  death,  to  have  certain  notes  and 
mortgagees  which  the  widow  and  administratrix  claimed  as  assets  of  the 
estate,  bat  the  children  claimed  that  the  decedent,  before  his  death,  had 
transferred  the  securities  to  them  in  consideration  of  an  undertaking 
entered  into,  by  each  of  them  to  pay  to  the  decedent  semi-annually  a 
certain  sum  daring  his  life.  Held  that  the  burden  of  proof  was  upon 
the  children  to  establish  the  making  and  delivery  of  the  undertakings; 
and  that  the  children  themselves  were  incompetent  to  testify,  as  against 
the  administratrix,  to  an  agreement  with  the  decedent  concerning  their 
delivery,  and  that  the  husband  of  one  of  the  children,  who  was  alleged 
to  have  joined  with  his  wife  in  executing  one  of  the  undertakings,  was 
also  incompetent  to  testify  to  such  agreement,  under  §  3639  of  the  Code. 

2.  Gift:  FROM  FATHER  TO  CHIIJ)REN:  UNDUE    INFLUENCE:    EVIDENCE. 

The  evidence  in  this  case  considered,  (see  opinion,)  and  held  to  establish 
the  fact  that  the  securities  in  question  were  given  by  the  decedent  to  his 
children  a  short  time  prior  to  his  death,  and  to  reveal  no  fraud  or  undue 
influence  brought  to  bear  upon  the  father  by  tl^e  children  to  induce  him 
to  make  the  gift. 

3.  Husband  and  Wife :  power  to  dispose  of  personal  property: 

DiSTRiBUTiYB  SHARE  OF  BURVTVOR.  The  law  places  uo  restriction  or 
limitation  on  the  power  of  the  husband  to  make  such  disposition  of  his 
personal  property  during  his  life-time  as  he  may  elect,  even  though  the 
wife  is  thereby  deprived  of  the  distributive  share  which  otherwise  would 
fall  to  her  upon  his  death. 
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4.  Estates  of  Decedents :  note  belonging  to  estate  wkonopullt 

DELIVERED    BT    CUSTODIAN    TO    MAKEB:    WHO    LIABLE    FOR.     If,  as 

claimed,  one  of  the  defendants  held  an  unpaid  note  belonging  to  the 
estate  of  decedent,  and  he  wrongfully  delivered  it  to  the  maker  without 
payment,  then  the  administratrix  should  have  brought  her  action  against 
the  maker  of  the  note  to  recover  the  amount  thereof,  and  judgment 
therefor  against  the  defendant  who  so  delivered  the  note  was  erroneous. 

5.  Praotioe  in  Supreme  Court :  costs  of  bringing  up  incompetent 

EVIDENCE  TAXED  TO  PARTIES  INTRODUCING  IT.  Although  defendants 
prevail  on  the  appeal  of  this  case,  still,  as  plaintiff  was  obliged,  in  pre- 
senting her  appeal,  to  bring  up  a  large  amount  of  incompetent  testi- 
mony  which  defendants  had  taken,  a  proportionate  share  of  the  costs 
is  taxed  to  defendants. 

Appeal  from  Washington  Circuit  Court. 

Thursday,  October  22. 

Plaintiff  is  the  widow  of  Francis  Samson,  deceased.  She 
IS  also  administratrix  of  the  estate.  The  defendants  H.  F. 
Samson,  L.  M.  Samson,  O.  L.  Samson  and  Martha  A.  Dangh- 
erty  are  the  surviving  children  of  Francis  Samson.  Defend- 
ant Wilson  Daugherty  is  the  husband  of  Martha  A.  Daugli- 
erty.  Francis  Samson  died  on  the  twenty-first  of  April, 
1881.  A  short  time  before  his  death  defendants  received 
into  their  possession  notes  and  mortgages  of  the  aggregate 
value  of  about  $10,000,  which  had  formerly  belonged  to  hi ui, 
and  about  the  same  time  he  assigned  to  each  of  them  (except 
Wilson  Daugherty)  bank  stock  of  the  value  of  $1,000. 
Plaintiff  brought  this  action  in  equity  to  compel  defendants 
to  account  for  this  property,  alleging,  in  one  count  of  her 
petition,  that  they  obtained  possession  of  it  in  pursuance  of 
a  conspiracy  which  they  had  entered  into  to  obtain  posses- 
sion of  it  during  the  life-time  of  their  father,  and  cheat  and 
defraud  his  estate  out  of  it  after  his  death;  and  in  another 
count  that  the  property  is  assets  of  the  estate,  and  that 
defendants  hold  it  in  trust  for  the  estate.  Defendants  deny 
'-liese  allegations,  and  allege  that  said  Francis  Samson,  on  the 
tenth  of  February,  1881,  gave  said  property  to  them,  intend- 
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ing  the  same  as  a  gift  to  them;  and  they  allege  that  at  the 
same  time,  and  as  part  of  the  same  transaction,  they  each 
executed  to  him  an  agreement,  by  which  they  bound  them- 
selves each  to  pay  him  semi-annually  during  his  life  the  sum 
of  $93.50,  and  that  these  undertakings  constituted  a  consid- 
eration for  the  transfer  of  the  property  to  them.  They  each 
admit  an  indebtedness  to  the  estate  for  a  portion  of  the  iirst 
s^mi-annual  payments  accruing  under  these  contracts,  and 
they  brought  the  amounts  into  court  and  tendered  them  to 
plaintiff.  The  circuit  court  entered  judgments  against  each 
of  the  defendants  for  the  amount  admitted  to  be  due  from 
him,  and,  in  addition  to  this,  it  gave  judgment  against  H.  F. 
Samson  for  $594.58;  that  being  the  amount  of  a  promissory 
note  executed  by  one  E.  Q.  Elsey  to  Francis  Samson,  which 
he  had  in  his  possession  and  surrendered  to  the  maker,  but 
which  was  not  included  in  the  alleged  distribution.  Plaintiff 
and  H.  F.  Samson  appeal. 

J.  F,  Henderson  and  Z.  C.  Blanchardy  for  plaintiff. 

H.  <&  W.  Scofieldy   for  defendants. 

Rbbd,  J. — I.  The  allegation  in  the  first  count  of  the 
petition,  that  the  defendants  obtained  possession  of  the  prop- 
erty in  pursuance  of  a  conspiracy  which  they  had  entered 
into  to  get  possession  of  it  during  the  life-time  of  Francis 
Samson,  and  to  cheat  and  defraud  his  estate  out  of  it  after 
his  death,  is  not  established  by  the  proof.  Without  setting 
out  the  evidence  relied  upon  by  plaintiff  to  establish  this 
allegation,  we  deem  it  sufficient  to  say  that  in  our  judgment 
it  fails  entirely  to  prove  the  charge.  Plaintiff  contends,  how- 
ever, that  upon  the  admissions  contained  in  the  answers  she 
is  entitled  to  recover  on  the  other  claim  alleged  in  her  peti- 
tion, viz.,  that  defendants  hold  the  property  in  trust  for  the 
estate,  unless  they  have  shown  that  it  was  transferred  to 
them  by  gift.  For  the  purposes  of  this  case  it  will  be  con- 
ceded that  the  burden  is  on  the  party  who  claims  title  to 
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property  under  a  gift  to  establish  the  gift.  But,  before 
entering  upon  the  consideration  of  the  question  whether  the 
1.  ESTATES  of    evidence  establishes  a  valid  gift  of  the  property 

decedents:        ^       j   i?      ,  .      .  .^  y 

transfer  of       to  deienaants,  it  IS  necessary   to   consider   the 

securities  to  '  '^ 

betoM  death-  ^**^"^  made  by  them  that  their  undertaking  to 
tiom*evi?^  make  certain  semi-annual  payments  to  Francis 
den^'of  proof:  Samson  during  his  life-time  constitutes  a  consid- 
S>mpetent*°"  eration  for  the  transfer  of  the  property  to  them, 
nunistratrix.  Their  claim  is  that  they  each  entered  into  a  writ- 
ten agreement  to  pay  him  $93.50  semi-annually  during  his 
life.  It  is  not  doubted  that  an  undertaking  of  this  character 
would  constitute  a  consideration  for  the  transfer  of  property. 
The  burden  of  proof,  however,  is  on  defendants  to  establish 
the  making  and  delivery  of  the  undertakings.  They  have 
introduced  in  evidence  what  they  claim  are  the  undertakings 
entered  into  by  them.  But  We  think  they  have  failed  to 
show  by  any  competent  evidence  that  the  undertakings  were 
ever  delivered  to  Francis  Samson.  It  is  shown  that  after  his 
death  each  undertaking  was  in  the  hands  of  the  party  who 
executed  it.  Defendant's  claim,  however,  that,  when  the 
instruments  were  executed,  by  agreement  between  them  and 
Francis  Samson  they  were  deposited  with  L.  M.  Samson,  one 
of  the  defendants,  and  that  after  the  death  of  the  father,  as 
they  were  not  deemed  t9  be  assets  of  the  estate,  they  were 
surrendered  to  the  obligors.  But  no  evidence  of  this  agree- 
ment to  deposit  the  instruments  with  L.  M.  Samson,  or  of 
their  delivery  to  Francis  Samson,  has  been  oflfcred,  except  the 
testimony  of  the  defendants  themselves,  &nd,  under  the  pro- 
visions of  Code,  §  3639,  they  are  not  permitted  to  testify  to 
the  transaction.  It  was  a  personal  transaction  between  them 
and  him,  and  they  are  clearly  not  competent  witnesses  to  it. 
And  in  this  connection  we  deem  it  proper  to  say  that  in  our 
opinion  the  testimony  of  each  of  the  defendants  with  refer- 
ence to  the  transaction  in  which  it  is  claimed  the  property 
was  delivered  to  them  should  be  excluded.  It  is  not  claimed 
by  counsel  that  any  of  the  defendants,  except  Wilson  Daugh- 
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ertjjis  competent  to  testify  to  the  transaction.  It  is  insisted, 
however,  that,  as  the  alleged  gift  was  to  his  wife,  and  not  to 
him,  he  is  a  competent  witness  to  it.  It  is  shown  by  his 
testimony  that  he  was  present  during  the  greater  part  of  the 
transaction,  and  that,  at  his  wife's  request,  he  joined  with 
her  in  the  undertaking  to  make  the  semi-annual  payments  to 
her  father.  By  that  act,  we  think,  he  became  a  party  to  the 
transaction  In  such  sense  as  that  the  statute  precludes  him 
from  testifying  with  reference  to  it.  If  the  transfer  of  the 
property  is  to  be  upheld,  then,  it  must  be  sustained  on  the 
theory  that  it  was  made  as  a  gift  to  the  defendants,  fur  the 
evidence  fails  to  show  that  it  was  supported  by  any  substan- 
tial consideration. 

II.  We  will  inquire,  tlien,  whether  the  allegation  that  it 
was  intended  as  a  gift  to  the  defendants  is  established.  As 
2.  oirr:  from  Stated  above,  in  determining  this  question,  the 
SSff  evi-  "  testimony  of  the  defendants  cannot  be  considered, 
establish.  It  is  shown  by  competent  evidence  that  for  some 
time  prior  to  the  ninth  of  February,  1881,  the  notes  and 
mortgages  in  question  had  been  in  the  possession  of  H.  F. 
Samson.  He  resided  in  Louisa  county,  while  his  father  lived 
in  Washington.  The  notes  and  mortgages  were  iagainst  par- 
ties living  in  Louisa  county,  and  they  had  been  left  with  11. 
F.  Samson  for  collection.  On  the  ninth  of  February  the 
deceased  went  to  the  house  of  his  son,  (11.  F.,)  and  at  his 
request  the  papers  were  delivered  to  him.  On  the  next  day, 
or  the  day  following,  defendant  H.  F.  Samson,  in  the  pres- 
ence of  his  father,  wrote  the  following  words  on  the  back  of 
each  of  the  notes,  "payable  to  bearer,"  and  the  father  signed 
his  name  under  them,  stating  at  the  time  that  certain  of  the 
notes  were  to  go  to  his  son  L.  M.  Samson,  and  certain  others 
to  Mrs.  Daugherty,  etc.  The  facts  with  reference  to  the 
delivery  of  the  notes  by  11.  F.  to  his  father,  and  the  subse- 
quent indorsement  of  them  by  the  father,  and  his  declaration 
with  reference  to  them,  are  proven  by  the  testimony  of  the 
wife  of  H.  F.  Samson.  She  was  present  at  the  transactions. 
Vol.  LXVII— 17 
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but  was  not  a  party  to  tbein.  They  may,  therefore,  be 
proven  by  her  testimony.  Johnson  v,  Johnson^  52  Iowa, 
586.  On  the  eleventh  of  February,  deceased  went  to  a 
national  bank  in  which  he  was  a  etockholder,  and  on  the 
books  of  the  corporation  made  an  assignment  of  $1,000  of 
stock  to  each  of  his  children,  and  on  the  same  day  returned 
to  his  home  in  Washington.  Soon  after  this  defendants  had 
the  notes  and  mortgages  in  their  possession,  and  proceeded 
to  make  collections  of  the  amounts  due  upon  them,  at  the 
time  asserting  that  they  were  the  owners  of  them.  Deceased 
knew  of  these  facts,  and  made  no  denial  of  their  right  to 
them,  and  in  conversation  with  third  parties  he  stated  that 
he  had  distributed  a  portion  of  his  property  among  his  chil- 
dren. We  are  well  satisfied  by  the  evidence  that  the  prop- 
erty was  voluntarily  given  by  the  deceased  to  defendants.  Iso 
other  reasonable  conclusion  can  be  reached  from  the  facts 
proven. 

III.  Plaintiff  contends,  however,  that,  if  the  transaction 
was  a  gift,  it  is  presumptively  fraudulent,  and  that  she  will 
THE  same:  be  entitled  to  recover  unless  defendants  have 
fluence.  "  shown  that  it  was  the  free,  unbiased  act  of  the 
deceased.  The  rule  that  a  gift  obtained  by  a  person  stand- 
ing in  a  confidential  or  fiduciary  relation  to  the  donor  is 
jprima  facie  void  is  well  settled,  and  it  has  often  been  applied 
to  transactions  between  parent  and  child.  There  was  nothing, 
however,  in  the  relations  which  are  shown  to  have  existed 
between  the  parties  to  the  transaction  in  question  which  leads 
us  to  suspect  that  the  deceased  acted  under  the  influence  of 
his  children  in  making  the  gift.  There  was  no  relation  of 
special  confidence  between  the  parties,  nor  did  any  of  theiu 
btaiid  in  a  fiduciary  relation  to  him.  It  is  true  that  H.  F. 
Samson  had  acted  as  his  agent  in  making  collections,  and 
that  he  held  the  notes  and  mortgages  in  question  in  his  pos- 
6G9fiion  for  a  time;  but  he  had  no  other  authority  with  refer- 
ence to  the  matter  except  to  receive  the  moneys  paid  and 
transmit  them  to  his  father.     He  had  no  general  authority  to 
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transact  business  for  his  father,  but,  as  the  parties  indebted  on 
the  notes  lived  much  nearer  to  him  than  to  his  father,  the 
arrangement  by  which  they  were  left  with  him  for  collection 
was  a  mere  matter  of  convenience.  None  of  the  defendants 
lived  with  their  father  at  the  time  of  the  transaction,  and  at 
that  time  he  was  in  possession  of  all  his  mental  faculties,  and 
was  quite  active,  physically,  for  a  man  of  his  age,  (being  sixty- 
nine  years  old,)  and  was  in  good  health.  He  was  not  only 
fully  able  to  attend  to  his  affairs,  but  was  in  the  habit  con- 
stantly of  giving  attention  to  them,  and  he  was  a  man  of 
intelligence  and  character.  The  rule  contended  for  is  applied 
in  every  case  when  the  relations  of  the  parties,  or  the  condi- 
tion of  the  donor,  were  such  that  an  undue  influence  may 
have  been  exercised  by  the  other  party  over  him.  But  noth- 
ing of  the  kind  appears  in  this  case.  The  transaction  appears 
to  have  been  the  not  unusual  one  of  a  father  during  his  life- 
time distributing  a  portion  of  his  property  among  his  chil- 
dren, and  there  was  nothing  in  the  circumstances  of  the 
transaction  which  brings  it  within  the  reason  of  the  rule. 
But  if  we  were  to  concede  that  the  burden  of  proving  its 
validity  was  on  the  defendants,  we  would  be  compelled  to  find, 
under  the  evidence,  that  the  gift  was  the  free  and  voluntary 
act  of  the  donor,  and  that  the  transaction  was  not  tainted  by 
any  actual  fraud. 

IV.  It  is  finally  contended  that  said  gift  is  void  as  against 
public  policy.  By  the  transaction  the  deceased  was  divested 
8.  HX78BAKD  ^^'  Hiuch  thc  grcatcr  part  of  his  estate;  and  the 
power  w  Ills-  argument  of  counsel  is  that,  as  the  husband  can- 
JonaipropI^"  uot  by  will  divest  his  widow  of  the  distributive 
tributive'  sliare  which  the  law  gives  her  in  his  estate,  he 
Tivor.  should  not  be  permitted  to  accomplish  that  result 

by  distributing  it  during  his  life-time  to  his  heirs.  The 
ready  answer  to  this  claim  is  that  it  is  in  the  personal  prop- 
erty of  which  the  husband  dies  seized  that  the  law  gives  the 
widow  a  distributive  share.  Code,  §  2436.  But  during  his 
life-time  she  has  no  inchoate  right  in  such  property,  and  he 
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may  make  such  disposition  of  it  dnring  his  life-time  as  lie 
sees  fit.  If  be  sells  it,  or  makes  any  other  disposition  of  it 
by  which  be  is  divested  of  tlie  ownership,  the  wife  has  no 
claim  npon  it  after  bis  death.  The  law  has  placed  no  restric- 
tion or  limitation  on  the  power  of  the  husband  to  make  such 
disposition  of  his  personal  property  during  his  life-time  as  he 
may  elect. 

V.     As  to  the  appeal  of  H.  F.  Samson.     The  circuit  court 

rendered  judgment  against  him  for  tbe  amount  of  a  promis- 

4.K8TATE8of    ^^7  ^^^  giveu  by  one  E.  G.  Elsey  to  Francis 

notebe"onp-    Samson.     This  note  was  not  included  in  the  gift, 

wrongfully      and  defendant  had  it  in  possession  at  the  time  of 

delivered  by     >i.i».i,it  ^      ,»  -,  i         i. 

custodian  to    his  father  s  death,  and  afterwards  surrendered  it 

maker:  who  .  _  .x   /»      i        *      ,    .       .      i 

liable  for.  to  the  maker.  Defendant's  claim  is  that  this  note 
waB  given  to  him  by  his  father  some  years  before  his  death, 
as  a  contribution  by  him  to  the  expense  of  the  education  of 
defendant's  son.  But  on  the  request  of  his  father,  made 
before  his  death,  he  surrendered  it  to  the  maker,  who  had  for 
years  been  his  father's  pastor,  and  for  whom  he  desired  to 
make  some  provision  out  of  his  estate. 

Plaintiff  contends  that  the  gift  of  this  note  to  defendant 
is  not  proven  by  competent  evidence.  We  find  it  unneces- 
sary to  determine  whether  this  is  so  or  not;  for,  if  it  be  con- 
ceded that  the  note  was  assets  of  the  estate,  she  is  not 
entitled  to  recover  the  amount  of  the  debt  from  defendant. 
If  it  belonged  to  the  estate,  and  he  had  no  authority  to  sur- 
render it  to  the  maker,  the  debt  evidenced  by  it  was  not  satis- 
tied  by  the  surrender,  but  the  administratrix  has  the  same 
right  to  proceed  against  the  maker  for  the  collection  of  the 
debt  as  though  the  note  was  in  her  possession. 

As  plaintifi^,  in  prosecuting  her  appeal,  was  required  to 
6.  PRACTICE     taring  up  a  large  amount  of  incompetent  testi- 

ISlurh^cMU     inony,  which  defendants  had  taken,  one-fourth  of 

Spuiiompe-    the  cost  of  the  abstract  will  l>e  taxed  to  them. 

taxed  to  par-        On  plaintiff's  appeal  the  ludfirment  is  affirmed. 

ties  introduc-    t^  ,  ,    «      ,  ^    J^   ^^ 

ing  it.  Reversed  on  defendant  H.  F.  Samson's  appeal. 
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Snydbb  V.  Miller,  Ex'b,  et  al.  

er  2611 

d95    733i 

1.  Will:  CONSTRUCTION  op:  provision  for  wipe— whether  in  lieu  I  gj  ^1 

OP  DOWER  OR  NOT :  RULE  OP  CONSTRUCTION  IN  SUCH  CASES.      TJnIesS  a  |"tf7~86i 

devise  to  the  wife,  to  be  ascertained  either  from  express  words  or  by  l^f 11 

necessary  implication,  is  clearly  intended  to  be  in  lieu  of  dower,  she  will  \(mml 

not  be  compelled  to  elect  which  she  will  take,  but  will  be  entitled  to 
both.  But  in  this  case,  where  the  testator  in  the  second  para^rraph  of 
his  will  gives  certain  property  to  his  wife  by  description,  and  in  the 
third,  fourth  and  fifth  paragraphs  gives  certain  legacies,  and  in  the 
sixth  paragraph  disposes  of  all  the  residue  of  his  property  without 
description,  and  then,  in  the  seventh  paragraph,  provides  for  the  sale 
of  all  the  remainder  of  Iiis  real  estate  for  the  purpose  of  carrying  out  the 
devises  named  in  the  sixth  paragraph,  held  that  the  manifest  intent  of 
the  testator  would  be  defeated  by  allowing  the  widow  to  take  the  por- 
tion given  her  by  the  will,  and  also  one-third  of  the  real  estate  not 
devised  to  her.    See  copy  of  will  set  out  in  opinion. 

Appeal  from   Van  Buren  District  Court. 

Thubsdat,  October  22. 

The  plaintiff  is  the  widow  of  Jacob  Snyder,  deceased,  who 
made  his  last  will  and  testament  in  January,  1880,  and  died 
in  the  month  of  August,  1883.  It  is  claimed  in  the  petition 
that  the  provisions  in  the  will  for  the  plaintiff  were  not 
intended  to  be  in  lieu  of  her  dower  or  distributive  share  in  the 
estate,  and  the  demand  is  made  that  one-third  of  that  part  of 
the  real  estate  not  devised  to  her  be  set  apart  as  her  distribu- 
tive share.  The  defendants,  who  are  the  children  and  heirs 
of  the  testator  and  devisees  under  the  will,  contest  the  right 
of  the  plaintiff  to  take  under  the  will  and  also  one-third  of 
the  residue  of  the  estate.  The  cause  was  submitted  to  the 
court  below  upon  a  demurrer  to  the  answers  of  the  defend- 
ants. The  court  sustained  the  demurrers,  thereby  sustaining 
the  claim  of  the  plaintiff.     Defendants  appeal. 


263  SUPREME  COURT  OF  IOWA, 

Snyder  y.  Miller,  £x'r»  et  si. 

Lea^  Wherry  <&  Walker  and  McCrary  cfe  Hagermauy  for 
appellants. 

Robert  H.  Starr  and  Sloan^  Work  <&  Browriy  for  appel- 
lee. 

RoTHROCK,  J. — The  will  was  admitted  to  probate  on  the 
thirteenth  day  of  November,  1883,  after  due  and  legal  notice 
of  the  provision  therein  made  for  the  plaintiff  was  given  to 
her  by  the  other  parties  interested  therein,  and  the  plaintiff 
failed  to  consent  thereto  of  record  as  required  by  section 
2452  of  the  Code.  She  demands  that,  if  it  be  found  that  the 
provision  made  for  her  by  the  will  is  not  in  addition  to  her 
dower- right  of  one-third  in  value  of  the  real  estate,  but  that 
it  is  inconsistent  therewith,  there  be  set  apart  and  admeas- 
ured to  her  one-third  in  value  of  all  the  real  estate  of  which 
her  husband  died  seized.  The  question  presented  requires 
a  construction  of  the  will,  and  to  the  end  that  our  construc- 
tion of  the  instrument  may  be  properly  understood,  it  is  nec- 
essary that  it  be  set  out  in  the  opinion.     It  is  as  follows: 

'*I,  Jacob  Snyder,  of  the  city  of  Keosauqua,  Yan  Buren 
county,  being  of  sound  and  disposing  mind,  but  weak  and 
frail  in  body,  do  hereby  constitute  and  make  this  my  last  will 
and  testament,  hereby  revoking  all  or  any  former  wills  by  me 
made. 

"1st.  I  desire  that  all  my  just  debts  and  funeral  expenses 
be  paid  out  of  any  money  I  may  have  on  hand  at  vcij  death, 
and  if  I  should  have  no  money  on  hand  at  that  time,  then  out 
of  my  personal  property  that  I  may  leave. 

"2d.  I  will  and  bequeath  to  my  beloved  wife,  Martha  Jane 
Snyder,  if  she  shall  survive  me,  our  homestead,  situated  in 
block  seventy-five,  (75,)  in  the  city  of  Keosauqua,  Iowa,  with 
all  appurtenances  thereto  belonging;  also  the  south  half  of 
the  south  half  of  the  southwest  quarter  of  section  nineteen, 
(19)  township  sixty-nine,  (69,)  of  range  nine,  (9,)  in  Van 
Buren  county,  to  have  and  to  hold  absolutely  in  fee-simple; 
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also  the  N.  W.  ^  of  N.  E.  J  of  section  thirty-live,  (36,)  town- 
ship sixty-nine,  (69,)  range  ten,  (10,)  to  use  doing  her  life- 
time as  she  may  see  fit  I  also  give  and  bequeath  unto  my 
beloved  wife,  aforesaid,  the  residue  of  my  personal  property 
after  the  payment  of  my  debts,  save  and  except  notes  and  judg- 
ments which  I  desire  to  make  other  disposition  of  hereafter. 

*'3d.  I  give  and  bequeath  to  my  son  Raymond  B.  Snyder 
the  sum  of  three  hundred  dollars  to  assist  him  in  obtaining 
an  education  to  qualify  him  to  enter  some  profession,  and  I 
desire  that  his  mother,  Martha  Jane  Snyder,  be  made  his 
guardian  to  carry  out  this  bequest. 

"4th.  I  give  and  bequeath  to  my  son  Doras  Lincoln 
Snyder  the  sum  of  one  hundred  dollars  out  of  the  proceeds 
of  the  sale  of  my  land  as  hereinafter  provided. 

"5th.  I  give  and  bequeath  to  my  daughter  loneE.  Snyder, 
and  to  my  sons  Cassius  S.  Snyder  and  Elmer  S.  Snyder,  to 
each  the  sum  of  one  dollar. 

"6th.  The  residueof  my  property,  both  personal  and  real, 
I  give  and  bequeath  as  follows:  To  each  of  my  five  children 
hereinafter  named  one-fitth  part,  to-wit:  Mary  Jane  Betts, 
of  Belleville,  Illinois,  one  share;  Rebecca  Margaret  Mahou, 
of  Philadelphia,  Penn.,  one  share;  Frances  Elizabeth  Porter, 
of  Tuscarawas  county,  Ohio,  one  share;  George  Edmond 
Snyder,  residence  not  known,  one  share;  Raymond  Beeeher 
Snyder,  Keosauqua,  one  share;  with  this  further  stipulation 
and  restriction  as  to  Rebecca  Margaret  Mahon's  share  in  the 
above  distribution,  that,  in  case  of  her  death  without  heirs  of 
her  own  body,  the  estate  hereby  granted  to  her  shall  revert 
and  be  distributed  equally  among  the  remaining  four  child- 
l*en  in  the  above  class;  and  in  case  George  Edmond  Snyder 
shall  never  be  found,  or  in  the 'event  of  his  death  without 
issue,  his  share,  as  above,  shall  revert  to  the  other  four  in 
the  above  class,  share  and  share  alike,  with  the  same  restric- 
tion as  to  the  share  of  Margaret  Mahon  as  above  specified. 

"7th.     I  hereby  appoint  Henry  Miller  *  *  * 

my  executor  of  this  my  last  will  and  testament,  and  I  desire 
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that  my  real  estate  of  which  I  may  die  seized,  which  is  not 
herein  otherwise  disposed  of,  be  sold  and  converted  into 
money,  and  that  my  mortgages  and  judgments  be  collected 
and  distributed  as  by  the  sixth  clause  hereof  specified,  except 
so  much  as  may  be  necessary  to  pay  the  special  legacies 
herein  granted,  and  expenses  of  executing  this  will;  but  I 
desire  that  my  farms  in  Chequest  township  be  held  until 
they  can  be  sold  for  at  least  eighteen  dollars  per  acre." 

This  will  disposes  of  all  the  property  of  the  testator,  both 
real  and  personal. 

By  the  second  paragraph  certain  property  is  devised  to  the 
wife.  The  third,  fourth  and  iSfth  paragraphs  provide  for 
specilic  legacies  to  the  persons  therein  named.  By  the  sixth 
paragraph  the  residue  of  the  property  of  the  testator  is  dis- 
posed of  to  the  persons  therein  named.  In  the  seventh  par- 
agraph, after  the  appointment  of  an  executor,  there  is  a  direc- 
tion that  all  the  real  estate  which  is  not  herein  otherwise 
disposed  of  be  sold  and  converted  into  money,  and  mort- 
gages and  judgments  collected  and  distributed  as  by  the 
sixth  clause  of  the  will,  except  so  much  as  may  be  necessary 
to  pay  the  special  legacies.  We  are  required  to  determine 
whether  the  claim  made  by  the  widow,  that  she  is  entitled  to 
the  devises  contained  in  the  second  paragraph,  and  to  one- 
third  in  fee  of  all  the  residue  of  the  real  estate,  is  so  repug- 
nant to  and  inconsistent  with  the  will  that  to  allow  both 
claims  to  stand  would  defeat  the  provisions  of  the  will.  As 
it  is  stated  in  Cornell  v.  JIam,  2  Iowa,  552,  "the  claim  of 
dower  must  defeat  or  interrupt  or  disappoint  some  provision 
of  the  will;"  and,  as  it  is  stated  in  Clark  v.  Oriffithj  4  Iowa, 
405,  "unless  a  devise  to  the  wife,  to  be  ascertained  either 
from  express  words  or  by  necessary  implication,  is  intended 
to  be  in  lieu  of  dower,  she  will  not  be  compelled  to  elect 
which  she  will  take,  but  will  be  entitled  to  both.  If  it  is  left 
in  doubt  whether  it  was  the  testator's  intention  that  she 
should  take  the  devise  in  addition  to  the  dower,  she  will  not 
be  put  to  her  election."     And  see,  also,  Church  v,  Bull^  2 
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Denio,  430;  Adait  v.  Adsit,  2  Johns,  Ch.,  448;  and  Smith 
V.  Kniskern^  4  Johns,  Ch.,  9. 

There  have  been  quite  a  number  of  cases  in  this  court,  in 
addition  to  those  above  cited,  where  the  court  has  been  called 
upon  to  determine  whether,  under  a  will,  a  wife  is  entitled 
to  take  both  dower  and  the  provisions  made  for  her  in  the 
will.  See  Cain  v,  Cain^  23  Iowa,  31;  Metteer  v.  Wiley,  34 
Id.,  214;  Watrous  v.  Winrij  37  Id.,  72;  Van  Guilder  v. 
JtiaticCj  56  Id.,  669.  In  these,  and  possibly  other  cases 
which  might  be  cited,  this  court  has  adhered  to  the  rule  above 
announced.  We  have  not  given  the  facts  in  any  of  the  cases 
cited,  because  it  is  apparent  that  each  case  must  be  deter- 
mined upon  the  lacts  as  they  appear  in  the  record;  that  is,  as 
no  two  of  the  wills  construed  in  the  cases  are  in  the  same 
language,  and  as  no  one  of  them  is  in  the  language  of  the 
will  in  the  case  at  bar,  we  are  required  to  apply  the  rule  to 
this  case,  and  can  receive  but  little  aid  from  any  adjudged 
case. 

'We  arc  to  inquire  what  was  the  plain  and  obvious  intent 
of  the  testator  as  to  the  share  his  wife  should  have  in  the 
estate.  In  other  words,  if  the  widow  is  allowed  to  take  under 
the  will,  and  in  addition  be  endowed  under  the  law,  does 
such  taking  plainly  defeat  other  provisions  of  the  will?  In 
our  opinion,  if  she  should  be  allowed  to  take  one-third  of  the 
real  estate  not  devised  to  her  by  the  will,  the  shares  of  the 
persons  named  in  the  sixth  paragraph  would  be  one- third 
less  than  the  testator  plainly  intended  they  should  be.  The 
manifest  meaning  of  this  will,  as  we  understand  it,  is  that  the 
testator  gives  certain  property  to  his  wife  by  description, 
then  he  gives  certain  specific  legacies,  then  he  disposes  of  all 
the  residue  of  his  property  without  description,  and  then  in 
the  last  paragraph  he  provides  for  the  sale  of  all  the  remain- 
der of  his  real  estate  for  the  purpose  of  carrying  out  the 
devises  as  to  the  persons  named  in  the  sixth  paragraph. 
Tlie  sixth  and  seventh  paragraphs  must  be  construed 
together,  because  they  both  liave  reference  to  the  residue  of 
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the  estate  and  the  manner  in  which  it  is  to  be  distributed. 
And  the  reference  in  the  seventh  paragraph  to  the  real  estate 
'<not  herein  otherwise  disposed  of,"  means  all  of  his  real 
estate  except  such  as  is  disposed  of  bj  description  in  the  sec- 
ond paragraph. 

We  cannot  adopt  the  claim  of  appellee's  counsel  that,  in 
the  direction  to  sell  the  real  estate  in  the  seventh  paragraph, 
and  in  the  disposition  of  the  residue  of  his  property  in  the 
sixth  paragraph,  the  testator  did  not  mean  to  dispose  of  all 
the  real  estate, — all  of  the  property, — but  only  sucli  interest 
in  it  as  he  owned,  which  was  two-thirds;  the  one- third  being 
the  property  of  his  wife.  This  construction  appears  to  us  to 
be  strained  and  unnatural.  He  plainly  directs  the  sale  of 
the  real  estate, — the  land, — and  not  any  interest  in  the  land. 
If  he  had  intended  to  direct  the  sale  of  an  undivided  two- 
thirds  of  the  land,  he  surely  would  have  so  stated. 

Our  conclusion  is  that,  taking  this  will  by  its  four  corners, 
and  giving  it  a  plain,  natural  and  common-sense  construc- 
tion, it  is  manifest  that  the  testator  intended  the  provision 
therein  made  for  the  plaintiff  to  be  in  lieu  of  dower  or  a  dis- 
tributive share,  and  to  hold  otherwise  would,  we  think, 
defeat  the  intention  of  the  testator,  and  in  effect  nullify  his 

will. 

Revsbsed. 


KbLSO   v.   FrrZGEBALD. 


Evidence:  opinions  and  legal  conclusions  excluded:  exam- 
ples. It  is  not  competent  for  a  witness  to  state  that  the  execution  of  a 
new  note  and  mortgage  had  the  legal  effect  to  release  a  saiety  on  a  prior 
note;  nor  is  it  competent  for  him  to  testify  to  his  understanding  of  an 
agreement,  in  response  to  a  question  as  to  what  the  agreement  was;  and 
after  the  plaintiff  has  stated  that  he  does  not  remember  what  he  paid 
for  the  note  in  suit,  it  is  not  competent  to  ask  him  to  state  *'  something 
near''  what  he  paid  for  it. 
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Attorney's  Fees:  etidenob  as  basis  for  bbcovbrt  of:  practice. 
Where  a  Dote-«ued  on  provides  for  reasonable  attorney's  Fees,  to  be  taxed 
as  part  of  the  costs,  it  is  the  better  practice,  where  the  trial  is  to  the 
court,  to  determine  the  question  and  amount  of  such  fees  after  the  decis- 
ion of  the  main  cause,  because,  if  there  should  be  no  recovery  on  the 
note,  there  would  be  no  occasion  to  inquire  into  the  question  of  attor- 
ney's fees. 

Practice  in  Supreme  Court:  pbbsuhption  in  favor  of  trial 
COURT.  It  will  be  presumed  that  the  judgment  of  the  trial  court  in 
allowing  attorneys  fees  was  based  upon  proper  evidence  in  relation 
thereto,  unless  the  contrary  affirmatively  appears  from  the  record. 


4.  :    ABSTRACT    DENIED:     WHEN    TRANSCRIPT     NOT     CONSUIiTED. 

Where  a  case  must  be  affirmed  upon  the  showing  made  by  appellant's 
abstract,  there  is  no  occasion  to  examine  the  transcript  to  see  whether 
or  not  that  abstract  is  correct,  even  though  appellee  denies  its  correct- 
ness. 

Appeal  from  Hardin  Circuit  Court. 

Fbidat,  October  23. 

AonoN  upon  a  promissory  note.  Trial  to  the  court  with- 
out a  jury,  and  judgment  for  plaintiff.     Defendant  appeals. 

Brown  <&  Carney^  for  appellant. 
J.  II.  Scales^  for  appellee. 

Beck,  Oh.  J. — I.  The  defense  to  the  action  set  up  in  the 
pleadings,  which  is  relied  upon  in  this  court,  is  that  defend- 
ant signed  the  note  as  a  surety  of  his  co-defendant  Catherine 
McMannus,  who  does  not  appear  in  this  court,  and  that  sub- 
sequently she  executed  another  note  to  the  payee,  which  was 
secured  by  mortgage,  under  an  agreement  with  the  payee 
that  defendant  should  be  discharged  from  liability  upon  the 
note. 

II.     Mrs.  McMannus,  in   behalf  of  defendant,  testified 

that  the  note  in  suit  was  given  for  borrowed  money,  and  that 

1.  bvidbncb:   defendant  signed  it  as  her  surety.     Subsequently 

f^i%?ilS.  she  obtained  $100  more  of  the  payee.     The  fol- 

ex^pies.     '  lowing  quotation  from  the  abstract  shows,  more 
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clearly  than  it  could  be  made  to  appear  by  a  statement,  an 
objection  to  evidence  given  by  her,  and  the  ruling  of  the 
court  thereon.  "  I  returned  and  got  more  money  from  Mr. 
Bligh,  [the  payee  of  the  note.]  Question.  More  money? 
Answer.  Yes,  sir,  one  hundred  dollars  more,  and  I  gave  to 
Mr.  Bligh  the  mortgage  for  both,  releasing  Mr.  Fitzgerald 
[the  defendant]  off  the  first  note."  (Plaintiff  objects  to 
answer  because  stating  a  legal  conclusion.  Objection  sus- 
tained, and  defendant  excepts.) 

It  is  insisted  that  the  ruling  shown  by  this  extract  from 
the  abstract  is  erroneous.  It  clearly  appears  that  the  objec- 
tion was  made  and  sustained  to  that  part  of  the  answer  which 
states  the  conclusion  that  the  act  of  executing  the  mortgage 
released  the  defendant.  That  part  of  the  answer  was  clearly 
incompetent,  and  the  objection  thereto  was  rightly  sustained. 
It  is  shown  without  dispute  by  other  portions  of  the  evi- 
dence that  the  additional  $100  was  borrowed  by  Mrs.  Mc- 
Mannus  and  a  mortgage  given  therefor,  and  the  part  of  the 
last  answer  above  set  out  which  we  have  not  given,  and  other 
evidence,  is  to  the  effect  that  the  mortgage  was  given  under 
an  agreement  with  the  payee  that  the  defendant  should  be 
released  from  the  note.  The  court  evidently  held  by  the  rul- 
ing that  the  conclusion  stated  in  the  answer,  that  defendant 
was  discharged  by  the  act  of  giving  the  mortgage,  was  alone 
excluded,  and  that  the  agreement  referred  to,  and  other  mat- 
ters pertaining  to  the  transaction,  were  competent. 

III.  In  another  answer  the  same  witness  states  what  the 
court  below  evidently  inferred  to  be  her  "  understanding"  of 
the  agreement  between  herself  and  Bligh.  The 
answer  was  stricken  out,  and  this  is  complained 
of  by  defendant.  She  does  not  attempt  to  state  in  her 
answer  the  agreement  between  her  and  Bligh,  but  simply 
*'  the  understanding"  touching  it.  This  evidence  was  not  a 
competent  answer  to  the  question,  which  calls  for  the  agree- 
ment itseltl  In  other  parts  of  her  testimony  she  stated  the 
agreement. 
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IV.  The  plaintiff  testified  that  he  liad  purchased  the  note, 
but  that  he  did  not  remember  what  he  paid  for  it.     He  was 

then  asked  if  he  could  not  state  "somewhere 

THE  SAME.  Mil  .  1  *»  1  A  ,   .  . 

near"  what  he  paid  for  the  note.  An  objection  to 
the  question  was  rightly  sustained.  The  witness  stated  that 
he  did  not  remember  the  sum  paid  for  the  note.  Ilis  opinion 
of  the  amount  paid  would  have  been  of  no  benefit  to  defend- 
ant, for,  as  he  had  bought  the  note  after  due,  it  was  subject 
to  all  defenses  in  his  hands  that  could  have  been  pleaded 
against  the  payee,  without  regard  to  the  consideration  paid 
for  it  by  plaintiffs. 

V.  It  is  insisted  that  the  evidence  fails  to  support  the 
judgment.  But  it  cannot  be  said  that  there  is  such  absence 
of  evidence  in  its  support  as  will  authorize  us  to  interfere. 

VI.  Tlie  abstract  shows  that  a  sum  was  allowed  by  the 
judgment  for  attorney's  fees  of  plaintiff,  under  a  provision 

2.  ATTOB-  ^^  ^^^®  ^^^®  ^^  *^^  effect  that  reasonable  attor- 
ev^deuce  m'  ney's  fees  should  be  allowed  and  taxed  with  the 
covervof:^  costs.  It  is  not  shown  by  the  abstract  that  any 
prac  ce.  evidence  as  to  the   amount  of  tliese  fees   was 

introduced,  nor  is  it  shown  that  no  evidence  upon  the  subject 
was  introduced.  It  is  upon  this  state  of  facts  claimed  by 
defendant  that  attorney's  fees  were  erroneously  allowed.  As 
the  note  provides  that  these  fees  should  be  taxed  with  the 
costs,  they  could,  in  the  usual  course  of  practice,  be  deter- 
mined after  the  trial  and  decision  by  the  court.  Indeed,  tliis 
appears  to  be  the  better  practice  in  order  to  hasten  the  dis- 
position of  the  case;  for  if  the  finding  should  be  for  defend- 
ant, there  would  be  no  necessity  to  inquire  as  to  the  amount 
,    of  the  attorney's  fees.      We  cannot,  therefore,  in 

3.  PRACnCB  in  *^  '  ' 

court™pre-  ^'^®  absence  of  any  showing  in  the  abstract  upon 
£a^r'of"triai  *^®  Subject,  presume  that  no  evidence  was  intro- 
^°^^  duced    thereon,  but  will   rather  presume    that 

there  was,  and  that  the  judgment  is  in  accord  therewith. 

VII.  The  plaintiff  insists  that  defendant's  abstract  is  not 
coiTect,  and  files  an  amendment  thereto,  which  is  denied  by 
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4. :  ab-     defendant.     This  would  ordinarily  send  us  to  the 

wh^traa-^  *  transcript  to  determine  the  matters  thus  put  in 

script  not  con-    ,  t%    ,  n    a  »  i      i 

suited.  issue.     J5ut  we  find  it  unnecessary  to  consult  the 

transcript,  for  the  reason  that,  considering  the  abstract  as 
correct,  as  we  have  considered  it,  no  errors  appear  requiring 
a  reversal  of  the  case. 

The  foregoing  discussion  disposes  of  all  questions  in  the 
case.     The  judgment  of  the  circuit  court  is 

Affibmed. 


HOETON  V.   AmBEOSEN   ET  AL. 

L  Praud  and  Duress :  evidence.  Upon  consideration  of  the  evidence, 
(not  set  out  in  the  opinion,)  held  that  liie  fraud  and  duress  pleaded  as  a 
defease  to  the  note  and  mortfi^age  in  suit  were  not  established. 

2.  Practice  in  Supreme  Court:  conflict  of  abstbacts:  when 
DISREGARDED.  "When  a  cause  must  be  a£5rmed  on  such  portipns  of  the 
abstract  as  are  not  denied,  the  court  has  no  occasion  to  resort  to  the 
transcript  to  settle  disputed  points  in  the  record. 

Appeal  from  Wlmiehago  Circuit  Court.  • 

Feiday,  Octocee  23. 

Action  in  chancery  to  foreclose  a  mortgage.  There  was  a 
decree  in  the  court  below  granting  the  relief  prayed  for  in  the 
petition.     Defendants  appeal. 

Ransom  <&.  Olmsted  and  II.  TTiZJer,  for  appellants. 

Pickering^  Hartley  &  Harioood^  for  appellee. 

Beck,  Ch.  J. — T.  Various  facts  are  pleaded  as  defenses,  as 
that  the  note  and  mortgage  in  suit  were  procured  by  fraud  and 
duress;  that  defendants  had  purchased  the  land  mortgaged  of 
plaintiff  and  received  a  deed  therefor,  and  had  given  notes  and 
a  mortgage  upon  which  they  made  certain  payments;  that  this 
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deed  was  obtained  by  plaintiff  from  them  by  fraud;  and  that, 
through  the  fraud  and  threats  of  plaintiff,  defendants  were 
induced  to  execute  the  note  and  mortgage  in  suit  for  a  greater 
amount  than  was  due  for  the  purchase  of  the  land,  which  was 
secured  by  the  first  mortgage.  The  case  is  hardly  presented 
to  us  with  sufficient  clearness,  but  it  is  obvious  that  the  points 
relied  upon  by  defendants'  counsel  involve  the  invalidity  of 
the  note  and  mortgage  by  reason  of  fraud  and  duress,  and  the 
amount  due  thei'eon,  wliich  they  insist  is  reduced  by  certain 
payments  not  allowed  and  credited  upon  the  debt. 

II.  There  is  no  doubtful  question  of  law  in  the  case;  it 
turns  wholly  upon  the  tacts.  It  is  not  our  custom  to  discuss 
1.  FBAUDtand  the  evidence  in  such  cases,  but  to  simply  state  our 

detice."  conclusions  thereon.     We  do  not  think  the  evi- 

dence sustains  defendants'  position  that  the  mortgage  is  void 
for  fraud  and  duress  inducing  its  execution.  The  deed  of  the 
land  executed  by  plaintiff  to  defendants  may  have  been 
improperly  and  wrongfully  obtained  and  held  by  plaintiff. 
But  we  do  not  discover  what  bearing  that  act  could  have  had 
inducing  defendants  to  execute  the  note  and  mortgage  in  suit, 
which  were  made  upon  a  settlement  of  the  amount  due 
plaintiff  for  the  land.  This  settlement  is  not  shown  to  have 
been  procured  by  fraud  or  misrepresentations,  and,  consider- 
ing the  whole  evidence,  we  are  not  prepared  to  say  that  it  did 
not  result  in  justly  determining  the  amount  due  plaintiff. 
That  amount,  as  fixed  by  the  settlement  and  the  mortgage, 
was  for  a  long  time  acquiesced  in  by  defendants,  and  recog- 
nized by  an  accounting,  and  by  payments  upon  the  mortgage. 
We  are  unable  to  say  from  the  evidence  that  defendants  have 
not  been  credited  for  all  sums  they  have  paid  upon  the  debt. 

III.  Plaintiff  files  an  amended  abstract  which  in  some 
particulars  is  not  admitted  to  be  correct  by  defendants.  We 
^     ^  have  found  it  unnecessary  to  go  to  the  record,  for 

!»ar?'eon-  *^®  reasou  that  we  decide  the  case  upon  the 
SSctefwhen  abstract  of  defendants,  and  thos3  portions  of 
diiregarded.    plaintiff's  abstract  which  are  not  denied.     Some 
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provisions  of  the  decree  are  not  brought  in  question.     They 
need  not  be  otherwise  referred  to  here. 

The  decree  of  the  circuit  court  will  be  affirmed  as  it  stands, 
and  a  procedendo  to  that  effect  will  be  issued  to  the  court 

below. 

Affirmed. 


Qebe  v.  The  Council  Bluffs  Ins.  Co. 


I  67    2Ti, 
103    314 


1.  Insoranoe:   provision  in  folict  for  arbitration:   condition 

PRECEDENT  TO  ACTION:  EVIDENCE.  The  policies  sued  on  contained  a 
condition  in  these  words:  '*  In  case  differences  shall  arise  as  to  the 
amount  of  loss  or  damatce,  the  suhject  shall,  at  the  request  of  either 
party,  be  referred  to  ♦  ♦  ♦  arbitrators  ♦  ♦  ♦  and 
their  award  in  writinpr  shall  be  binding  as  to  the  amount  of  such  loss  or 
damage.'*  Held  that  a  submission  to  arbitrators  under  this  agreement 
was  not  a  condition  precedent  to  the  maintenance  of  an  action  upon  the 
policies,  and  that  a  demurrer  to  the  petition,  based  upon  a  neglect  and 
refusal  of  plaintiff  to  so  submit  to  arbitrators,  was  properly  overruled. 
Whether,  on  the  trial  of  the  cause,  the  amount  of  the  loss  or  damage 
could  have  been  proved,  against  defendant's  .objection,  by  any  other  evi- 
dence than  the  award  of  arbitrators,  is  a  question  suggested  but  not 
decided,  because  it  does  not  arise  upon  the  record. 

2.  Evidence:  value  of  thorouohbrbd  staluon:  competency  of 

WITNESS.  A  fanner  engaged  in  raising  horses  for  the  market  cannot 
be  deemed  wholly  incompetent  to  testify  to  the  value  of  a  thoroughbred 
stallion  with  which  he  is  acquainted. 

8.  : :  price  at  prior  sale.  The  price  at  which  a  thorough- 
bred stallion  was  sold  in  another  state  was  properly  excluded  as  evidence 
of  his  value  eighteen  months  after  such  sale,  especially  where  it  appears 
that  he  was  not  in  the  same  condition  at  the  times  referred  to. 

4.  Insuranoe;  false  representations  as  to  value:  evidence.   The 

owner  of  a  horse  had  him  insured  upon  the  statement  that  he  cost  him 
$1,200.  Held  that  evidence  of  a  prior  sale  of  the  horse  for  $500  to  the 
person  of  whom  the  insured  bought  him  did  not  tend  to  prove  that  the 
statement  made  by  the  assured  was  false,  and  was  properly  excluded. 

5.  :  VALUE  of  property  destroyed:  instruction.    When  the 


insured  property  which  was  destroyed  was  not  shown  to  have  a  distinctly 
recognized  market  value,  the  court  properly  instructed  the  jury  to  allow 
the/ai>  value  of  the  property. 
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8.  :  ACTION  BY  ASSrGKBB  OF  POLICY:  BYIDBNCB  OF  AMOUNT  PAID 

FOR  POLICY.  Where  defeDdant  admitted  the  assignment  by  the  assured 
to  the  plaintiff  of  his  claim  under  the  policy,  it  was  immaterial  whether 
plaintiff  paid  anything  for  the  claim  or  not,  as  no  recovery  could  after- 
wards be  had  by  the  assignor. 

7.  Fraotioe  in  Supreme  Court:  judombnt  too  grbat:  BBMirriTuit: 
C06T8.  Where  a  judgment  appealed  from  is  erroneous  only  in  being 
for  too  large  a  sum,  but  the  appellee  admits  the  excess  and  offers  to 
remit  it,  the  judgment  will  be  modified  and  affirmed,  but  the  appellee 
must  pay  the  costs  of  the  appeal. 

Appeal  from  Cherokee  Circuit  Court. 

Fbiday,   October  23. 

Action  upon  two  policies  of  fire  insurance.  There  was  a 
trial  to  a  jniy,  and  verdict  and  judgment  were  rendered  for 
the  plaintiff.     The  cj^fendant  appeals. 

E.  C.  Herrich  and  Sapp  (k.Pu%ey^  for  appellant. 

A.  F.  Meservey  and «/.  D.  F.  Smithy  for  appellee. 

Adaks,  J. — I.     The  policies  contained  a  condition  in  these 

words:     ^<  In  case  differences  shall  arise  as  to  the  amount  of 

uinsubakcb:  loss  or  damage,  the  subject  shall,  at  the  request 

poificyfor"     of  either  party,  be  referred  to  two  competent  and 

arbltratlou:       ...  ,       ,  .  ,  , 

condirtou       dismterestod  arbitrators,  each  party  to  select  one, 

precedent  to  ^  r       j  •> 

»c**o«^  (and  in  case  of  disagreement  they  to  select  a  third,) 

who  shall  ascertain  the  damages  on  each  article;  and  their 
award,  in  writing,  shall  be  binding  as  to  the  amount  of  such 
loss  or  damage."  The  loss  in  question  occurred  on  the  six- 
teenth day  of  August,  1883.  Proofs  of  loss  were  made  on 
the  fourth  day  of  the  next  month,  and  the  amount  due  upon 
the  policies  became  payable  at  that  time.  The  company,, 
however,  did  not  pay,  and  the  plaintiff,  Mrs.  N.  M.  Gere,, 
commenced  this  her  action  on  the  tenth  day  of  January,  1884. 
On  the  nineteenth  day  of  April,  1884,  the  defendant  served  a 
written  request  upon  the  plaintiff  for  an  arbitration  of  th©- 
VoL.  LXVII— 18 
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amount  of  the  loss.  To  this  request  we  infer  that  tlie  plaint- 
iff paid  no  attention.  On  the  twenty-first  day  of  April,  1884, 
the  defendant  filed  an  answer  setting  out  the  provision  of  the 
policy  in  respect  to  an  arbitration,  and  pleading  the  service 
of  the  written  request.  To  so  much  of  the  answer  as  pleaded 
the  request  for  arbitration  the  plaintiff  demurred,  and  the 
demurrer  was  sustained.  The  defendant  assigns  as  error  the 
ruling  upon  the  demurrer. 

The  agreement  to  arbitrate  the  amount  of  the  loss,  and  the 
failure  to  cboose  an  arbitrator  after  service  of  the  written  re- 
quest, would  not,  in  our  opinion,  constitute  a  defense,  unless 
the  arbitration  should  be  deemed  a  condition  precedent  to  the 
right  to  sue.  The  defendant,  indeed,  as  we  understand,  does 
not  contend  that  it  would.  Its  contention  is  that  an  arbitra- 
tion is  a  condition  precedent  to  a  right  to  sue.  But  it  is  to 
be  observed  that  it  is  not  expressly  so  pVovided,  nor,  indeed, 
is  an  arbitration  to  be  had  at  all,  except  one  of  the  parties 
requests  it.  The  agreement,  then,  to  arbitrate  the  amount  of 
loss  on  the  written  request  of  either  party  was,  we  think, 
nothing  more  than  a  mode  of  providing  what  should  be 
deemed  conclusive  evidence  of  one  of  the  facts.  Whether 
the  written  request  was  served  too  late  or  not  we  need  not 
determine.  If  it  was  not  too  late,  the  plaintiff,  at  the  time 
the  answer  was  filed,  might  still  be  allowed  to  choose  an  arbi- 
trator, and  procure  her  evidence  in  the  mode  agreed.  If  the 
defendant,  upon  the  trial,  had  objected  to  the  testimony 
which  was  offered  as  to  the  amount  of  the  loss,  on  the  ground 
tliat  the  parties  had  agreed  upon  another  mode  of  establish- 
ing sueh  fact,  possibly  the  defendant's  objection  should  have 
been  sustained.  But  we  see  no  such  objection.  It  had  pro- 
ceeded upon  the  theory  that  the  failure  to  ascSertaifi  the 
amount  of  loss  in  the  mode  agreed  was  a  defense,  and  so 
pleaded  it,  and  relied  simply  upon  saving  an  exception  to  the 
ruling  of  the  court  in  holding  that  it  was  not  a  defense. 
"What  should  have  been  the  ruling  of  the  court  if  objection 
had  been  made  to  the  testimony  offered  in  regard  to  the 
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amount  of  the  loss  we  do  not  determine.  In  oar  opinion  the 
ruling  of  the  court  upon  the  demurrer  was  correct 

II.  One  of  the  policies  was  upon  a  stallion  alleged  to  be 
a  thoroughbred  Clydesdale,  ^nd  of  the  value  of  $1,000.  To 
2.EVIDENCB:  ^^^^  ^^^  ^^^^  ^^^  plaintiff  introduced  as  wit- 

thirouShbred  ^^^^^  ^^^  Condon  and  one  Hunter.  The  defend- 
tSSi^'Uncy  a»t  objected  to  their  being  examined,  the  objec- 
of  witnesses,    ^j^^^  j^^j^^^  |^^^  ^p^^^  ^j^^  ground  that  it  did  not 

appear  that  they  were  competent  to  testify.  The  objection 
was  overruled,  and  the  defendant  assigns  the  ruling  as  error. 
The  witnesses  showed  that  they  were  engaged  in  farming 
generally  and  stock-raising,  but  were  not  able  to  apeak  with 
much  confidence  as  to  the  breed  of  the  horse  in  question. 
But  they  showed  that  they  were  acquainted  with  the  horse, 
and  claimed  to  know  his  value.  "We  are  by  no  means  certain 
that  a  farmer  engaged  in  raising  horses  for  the  market,  and 
directly  interested  in  stallions,  may  not  exercise  about  as 
accurate  a  judgment  as  any  ope  in  regard  to  the  value  of  a 
stallion  with  which  he  is  acquainted;  but,  whether  this  be  so 
or  not,  it  appears  reasonably  clear  to  us  that  he  cannot  be 
deemed  wholly  incompetent  "We  think,  therefore,  that  in 
allowing  the  witnesses  to  testify  the  court  did  not  err. 

III.  The  defendant,  for  the  purpose  of  showing  the  value 
of  the  horse  to  l>e  considerably  less  than  the  witnesses  for  the 
1. :  — -:  plaintiff  had  estimated,  offered  to  show  what  the 

prior  sale.  horse  was  sold  for  in  Nebraska  about  eighteen 
months  before;  but  the  court  ruled  such  evidence  to  be  inad- 
missible, and  the  defendant  assigns  the  ruling  as  error.  Pos- 
sibly, under  some  circumstances,  the  price  for  which  a  thing 
has  been  sold  might  be  proven' as  a  &ct  tending  to  show  tlie 
value.  But  it  is  manifest  that  such  evidence,  at  best,  would 
not  be  very  reliable.  In  the  case  before  us  the  alleged  sale 
was  made  eighteen  months  before,  and  in  a  different  state, 
and  it  is  shown  also  that  the  horse  at  that  time  was  not  in  as 
good  a  condition.    We  think  that  the  evidence  offered  would 
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have  been  more  liable  to  mislead  than  to  afford  any  reliable 
ground  ui>on  which  to  base  a  verdict. 

IV.  The  defendant,  however,  insists  that  the  evidence  was 
admissible  for  the  purpose  of  showing  a  false  representation 
4.  IN8UBANCK:  ^t  the  timo  thc  horse  was  insured.     The  policy 

nentmSntts  was  not  issued  to  the  plaintiff,  but  to  one  F.  A. 

evidence.  Gere,  who  assigned  it  to  the  plaintiff.  It  was 
shown  that  he  stated,  at  the  time  the  ]X)licy  was  issued,  that 
the  horse  cost  him  $1,200.  The  defendant  claimed  the  right 
to  show  the  terms  of  the  Nebraska  sale,  for  the  purpose  of 
showing  that  the  insured  paid  only  $500.  To  this  it  is  suflS- 
cient  to  reply  that  the  Nebraska  sale  was  not  made  to  the 
insured.  That  sale  was  made  to  the  plaintiff,  the  wife  of  the 
insured,  and  the  insured  afterwards  purchased  the  horse  of 
her. 

V.  The  court  instructed  the  jury  to  allow  the  fair  value 
of  the  property.  The  defendant  assigns  as  error  the  giving 
5. I  of  this  instruction.     In  our  opinion  there  is  no 

KoJ^riyde-  error  in  the  instruction.  If  there  had  been  evi- 
•tru'ction.  dence  that  the  property  had  a  distinctly  recog- 
nized market  value,  it  might  have  been  better  to  have 
instructed  the  jury  to  allow  the  market  value;  but  there  was 
no  such  evidence,  and  the  instruction  to  allow  the  fair  value 
appears  to  us  to  be  unojectionable. 

VI.  The  plaintiff  claimed  to  own  the  claim  accruing  upon 
the  policy  issued  upon  the  horse  by  virtue  of  an  assignment 
Q  J  ac.     of  the  claim  to  her  by  the  insured.     The  defend- 

siKnee^<yT>oi-  ^^^  admitted  the  assignment,  but  averred  that  it 
oPfi'mount'*^  was  not  made  in  good  faith,  and  was  only  for  the 
p?ucy?^  purpose  of  the  action.  On  the  trial  the  defendant 
fi^ke^l  Mrs.  Gere  what  she  paid  for  an  assignment  of  the  ckira, 
111]  t  tlie  court  disallowed  the  question,  and  the  defendant  assigns 
lite  ruling  as  error.  The  defendant  having  admitted  the  assign- 
nienti  we  do  not  think  it  was  material  what  the  plaintiff  paid, 
if  anything.  If  the  claim  was  assigned  in  fact,  though  for 
tlie  purpose  of  the  action,  the  defendant  would  be  sufficiently 
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protected.      No  recovery  could  be  afterwards  had   by   th^ 
assignor. 
We  see  no  error,  and  the  jadgm^it  must  be 

Affismbd. 

bupflbkektal  opiviok. 

Bt  the  ooubt.     The  defendant  has  filed  a  petition  for 

rehearing  in  this  case,  and  calls  our  attention,  among  other 

things,  to  the  fact  that  interest  was  allowed  from 

7.  PRACTICK  ®    ' 

^supreow  tiie  date  of  filing  preliminary  proofs.  In  this  the 
mStf  wmit-  co"rt  erred,  and  in  the  opinion  filed  we  failed  to 
mur :  costs,  u^^;^  ^1^^  point.  "We  do  not,  however,  find  it 
necessary  to  grant  a  rehearing  upon  the  point,  because  the 
i^pellee  concedes  that  the  interest  was  computed  from  a 
wrong  date,  and  that  by  reckon  of  the  mistake  the  judgment 
is  too  large  by  $3.97,  and  the  appellee  oflers  to  remit  that 
amount.  Under  the  concession  and  offer,  the  judgment  ren- 
dered should  be  reduced  by  the  amount  of  $8.97,  and  the 
judgment  of  affirmance  heretofore  entered  is  set  aside,  and 
the  judgment  below  is  modified  and  affirmed,  and  the  costs 
of  this  appeal  are  to  be  taxes  to  the  appellee. 

The  petition  for  a  rehearing  raises  some  other  points,  but 
we  think  that  the  opinion  filed  is  correct  except  as  above  set 
forth.    The  petition,  therefore,  is  overruled. 
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Sherheshorn  v.  Webber  st  al.  (Four  cases.) 

LuNBBEOK  V.  WiEST  ET  AL.  (Nine  cases.) 

Farley  v.  Palen  et  al.  (Seven  cases.) 

1.  Intoxicating  Liquors:  nuisance:  injunction.    Littleton  r.  Fritgf 
65  Iowa,  488.  foUowecL 

Appeals  from  Dubxcque  Circuit  Court. 

Friday,  October  23. 

An  action  was  bronght  by  each  of  tlie  respective  plaintiffs 
against  the  respective  defendants,  charging  each  with  main- 
taining a  nuisance  in  keeping  a  saloon,  and  in  selling  intoxi- 
cating liquors  therein  in  violation  of  law;  and  the  respective 
plaintiffs  prayed  that  an  injunction  issue  in  the  actions, 
and  that  the  defendants  be  restrained  from  selling  intoxicating 
liquors,  and  be  restrained  from  keeping  intoxicating  liquors 
with  intent  to  sell  the  same.  The  defendants  demurred, 
respectively,  to  the  petition  in  each  case,  and  their  demurrers 
were  sustained.  The  plaintiffs  elected  to  stand  upon  their 
respective  petitions,  and  judgment  was  rendered  against  them 
for  costs.     They  appeal. 

S.  P.  Adams  and  Jed.  Lake^  for  appellants. 

Fouke  cfe  Lyon  and  McCeney  cfi  0^ Donnelly  for  appellees. 

Per  Curiam.  These  cases  are  submitted  together  as  involv- 
ing the  same  questions  of  law.  The  questions  involved  were 
determined  in  Littleton  v.  FritZy  65  Iowa,  488.  Following 
the  decision  in  that  case,  we  have  to  say  that  we  think  the 
court  erred  in  sustaining  the  demurrer,  and  the  several  judg- 
ments.  must  be 

Beversed. 
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Russell  &  Co.  v.  Johnston  et  al.  ^  <»' 

1.  Appeal  to  Supreme  Court:  tbial  db  novo:  oebtificatiok  of 

bvidbncb:  timb.  In  order  to  a  trial  de  novo  in  this  court,  it  must 
affirmatively  appear  that  the  evidence  was  certified  by  the  jud^^e  within 
the  time  for  taking  an  appeal.  Chap.  35,  Laws  of  1882;  Mitchell  v, 
Laub,  59  Iowa,  36.  Accordingly,  where  the  judge's  certificate  is  not 
dated,  a  trial  de  novo  cannot  be  had. 

2.  Practice  in  Supreme  Court:  assignment  of  errors:  time  of 

FILING.  An  assignment  of  errors  not  filed  ten  days  before  the  first  day 
of  the  term,  and  not  until  after  appellee's  argument  is  filed,  cannot  be 
ooDBidered.    Code,  §  3183;  Beits  v.  Cittf  of  Glentcood,  52  Iowa,  124. 

Appeal  from  Tcuma  Circuit  Cov/rt. 

Fbiday,  Octobeb  23. 

AonoN  to  enforce  a  meclianic's  lien.  Defendant  W.  F. 
Johnston  entered  into  a  contract  with  one  J.  T.  Elliot  for 
the  erection  by  the  latter  of  a  dwelling  house  and  a  barn  on 
lands  belonging  to  the  former.  Elliot  contracted  to  furnish 
all  material  and  perform  all  the  labor  necessary  in  the  erec- 
tion of  said  building.  He  purchased  certain  material  from 
plaintiflFs  to  be  used  therein.  They  iiled  the  statement 
required  by  the  statute  in  the  office  of  the  clerk  of  the  dis- 
trict court,  and  afterwards  instituted  this  suit,  in  which  they 
ask  that  their  lien  be  established  and  enforced.  The  judg- 
ment of  the  circuit  court  was  for  defendants,  and  plaintiffs 
appeal. 

J.  A.  Merritt  and  Struhle  <&  Kinney  for  appellants, 

J?.  O.  EberaoUy  for  appellees. 

!Reed,  J. — This  is  an  equitable  action,  and  was  tried  in  the 
circuit  court  in  the  manner  prescribed  by  statute  for  trying 
HA^i^''^     equitable  actions.     The  evidence  was  taken  down 

supreme  ^ 

n^^:*c?rtifl*.®  ^y  ^^^®  short-hand  reporter,  and  a  transcript  was 
S:UmJ)"  afterwards  filed  in  the  clerk's  office.     Attached 


380  SUPREME  COURT  OF  IOWA, 

BuBsell  &  Co.  T.  Johnaton  eC  al. 

to  this  transcript  is  a  certificate  of  the  judge  of  the  circuit 
court  to  the  effect  that  it  contains  all  of  evidence  offered 
on  the  trial  of  the  cause.  This  certificate  is  not  dated. 
Appellants  allege  in  their  abstract  that  the  evidence  was  duly 
certified  by  the  trial  judge;  but  this  allegation  is  denied  by 
appellee  in  an  amended  abstract  filed  by  him. 

Counsel  for  appellee  contends  that  upon  this  record  the 
cause  is  not  triable  de  novo  in  this  court,  and  we  think  the 
correctness  of  this  position  must  be  admitted.  Under  sec- 
tion 2742,  McClain's  Statute  (chapter  85,  Acts  Nineteenth 
General  Assembly,)  this  court  has  jurisdiction  to  try  an 
equitable  action  anew  only  when  the  evidence  has  been  taken 
down  in  writing  and  certified  by  the  judge  wltliin  the  time 
allowed  for  the  appeal  in  the  cause  and  made  part  of  the 
record.  It  is  impossible  to  deterthine  from  the  record  before 
us  whether  the  certificate  was  made  within  the  time  prescribed 
or  not.  It  should  be  made  to  appear  aftirmatively  that  it 
was  signed  at  the  proper  time.  We  cannot  presume  that  it 
was  so  signed.     See  Mitchell  v,  Laub^  59  Iowa,  36. 

Appellants,  at  the  time  they  filed  their  reply  to  appellees' 
argument,  also  filed  an  assignment  of  errors,  and  they  ask 

2.  PRACTicB     ^^^  ^^  ^®^  ^®  *"^  ^^^^  *^'®  ^^  *^y  ^^^  cause  anew, 

court-'asfifsn-  ^^  determine  it  on  the  errors  assigned.     But  the 

Srors^ftime     assign  m*ent  of  errors  was  not  filed  ten  days  before 

"**  the  first  day  of  the  term,  and  not  until  appellants' 

argument  was  filed.     We  cannot  therefore  consider  it.     See 

Code,  §  3183;  Betta  v.  City  of  Gleawood,  52  Iowa,  124; 

Independent  Dist.  of  Crocker  v.   Independent  Diet,  of 

Ankeny,  48  Id.,  206. 

The  appeal  will  be 

Dismissed. 


k 
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State  v.  Hoffman.  |iu  ^| 

1.  Criminal  Law:  dbmubrbr  to  indictment  partiallt  sxtstained 

AND  CAUSR  DI6MI88KD:  VO  APPEAL  BT  DEPENDANT.     There  was  a  de- 

marrer  to  the  indictment  based  upon  two  Krounds.  The  court  overruled 
the  demurrer  on  one  of  the  Krounds,  but  sustained  it  on  the  other  prround, 
and  ordered  that  the  indictment  and  all  the  proceedings  nnder  it  be  dis- 
missed. Held  that  defendant  was  in  no  farther  peril,  and  could  not 
maintain  an  appeal  from  the  judgment  of  the  court  in  oveiruling  the 
demurrer  on  the  one  ground. 

Appeal  from  CaiToll  District  Court. 

Fbiday,  Octobeb  23. 

The  defendant  was  indicted  for  cheating  by  false  pretenses. 
A  demurrer  to  the  indictment  was  sustained  as  to  one  ground 
and  overruled  as  to  another.  Defendant  appeals  from  the 
judgment  overruling  the  demurrer  as  to  one  ground. 

Coley  McVey  cfe  Clark j  for  appellant. 

A.  J.  Bakery  Attorney-general^  for  the  State. 

Beck,  Ch.  J. — The  demurrer  to  the  indictment  was  based 
upon  two  grounds.  It  was  sustained  as  to  one,  and  over- 
ruled as  to  the  other.  The  district  court  thereupon  adjudged 
and  ordered  that  the  indictment  and  all  further  proceedings 
thereunder  be  dismissed.  In  our  opinion  an  appeal  will  not 
lie  in  this  case,  for  the  reason  that,  under  the  decision  of  the 
district  court,  it  is  finally  ended,  and  no  further  proceedings 
can  be  had  therein.  Defendant  is  in  no  peril  from  the  indict- 
ment, for  it  exists  no  longer  as  a  charge  of  crime  against 
him.  It  is  as  though  it  had  never  been — utterly  deprived  of 
all  force  and  effect.  It  is  true  that  defendant  may  be 
again  indicted  for  the  same  offense,  and  it  is  equally  true  that 
he  may  never  be,  or  that,  if  again  indicted,  the  charge  will 
not  be  in  the  same  form  as  it  was  presented  in  the  defunct 
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indictment.  The  case  is  as  though  a  party  should  appeal 
to  this  court  stating  that  he  feared  an  indictment,  and 
alleging  errors  which  might  exist  in  an  imaginary  charge 
against  him,  asking  us  to  pass  upon  them.  We  can  decide 
only  real  questions  in  pending  cases.  We  cannot  imagine 
questions  that  may  arise  in  supposed  or  possible  cases,  and 
settle  them,  in  order  to  protect  the  property  or  liberty  of  a 
citizen  in  cases  that  may  hereafter  arise.  This  view  of  the 
case  was  urged  in  oral  argument  by  the  attorney-general. 
The  appeal  is 

Dismissed. 


Paine  v.  Fbost  et  al. 


1.  Mistake  inpayment:  BvcnvNCB.    The  evidence  in  this  case  con- 

sidered (bat  not  set  oat  in  the  opinion)  and  held  to  warrant  the  judg- 
ment of  the  trial  coart  based  upon  a  finding  of  mistake  in  the  payment 
of  money. 

2.  Praotioe  in  Supreme  Court:  aroumbnt:  statements  outside 

OF  record:  district  judge  assailed:  counsel  censured.  One  of 
the  counsel  in  this  cause  is  censured  for  making  in  his  argument  in  this 
court  a  statement  of  alleged  facts,  outside  of  the  record,  and  churning 
that  they  impeach  the  judicial  conduct  of  the  district  judge  who  tried 
the  case  below. 

Appeal  from  Carroll  District  Court. 

Friday,  October  123. 

Action    in   equity   to   correct  certain   alleged   mistakes. 
There  was  a  decree  for  the  plaintiff.     The  defendants  appeal. 

F.  JU.  Powers^  for  appellants,  G.  W.  and  J.  M.  Frost. 

Jf.  TT.  Beach  and  F.  M.  Davenjport^  for  appellant,  H.  "W. 
Davenport. 

George   W.  Paine^  pro  se. 
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■-■■-'  •  -  '  ...      -  ■ 

Adams,  J. — The  defendant  Davenport  became  indebted  to 
the  defendant  J.  M.  Frost,  who  was  indebted  to  the  defend- 
1.  MiOTAKB  In  ant  George  W.  Frost.  Davenport  was  also 
idenoe.  indebted  to  one  Culbertson.     For  the  purpose 

of  paying  his  indebtedness  he  engaged  the  plaintiff  to  assist 
him  bj  making  to  him  a  loan  of  so  much  money  as  might  be 
necessary  for  such  purpose.  Money  by  way  of  loan  to  Dav- 
enport was  paid  by  plaintiff  to  Culbertson  and  to  J.  M. 
Frost,  and  to  George  W.  Frost  as  creditor  of  J.  M.  Frosty 
which  latter  payment  was  to  operate  as  a  payment  of  Dav- 
enport's debt  to  J.  M.  Frost. 

The  plaintiff  avers  in  substance  that,  through  the  careless- 
ness and  fault  of  Davenport,  he  paid  hoth  the  Frosts  more 
than  they  were  entitled  to  receive. 

The  court  found  that  mistakes  were  made  in  the  payment 
of  money  by  the  plaintiff,  and  that  they  had  occurred  through 
Davenport's  fault,  and  to  correct  the  mistakes  it  rendered 
judgment  in  the  plaintiff's  favor  against  J.  M.  Frost  for 
$147.67,  and  against  George  W.  Frost  for  $591.70,  and 
against  Davenport  for  $71.46,  and  decreed,  also,  that  Dav- 
enport should  be  secondarily  liable  for  the  amount  found  due 
tlie  Frosts. 

It  seems  to  be  undisputed  that  some  mistakes  were  made, 
but  as  to  the  extent  of  the  mistakes,  and  as  to  whether  they 
were  corrected  or  not,  the  evidence  is  complicated  and  con- 
flicting. We  cannot  say  that  it  is  entirely  certain  as  to  what 
the  fact  is,  but  we  have  all  reached  the  conclusion,  upon  a 
separate  reading  of  the  evidence,  that  the  decree  of  the  dis- 
trict court  should  be  aflSrmed.  In  passing  upon  questions 
of  fact,  where  the  evidence  is  conflicting,  we  are  not  accus- 
tomed to  set  it  out,  but  to  state  merely  the  conclusion  which 
we  reach. 

One  matter  remains  to  be  noticed.  Mr.  F.  M.  Davenport 
in  his  argument  makes  a  statement  of  facts  outside  of  therec- 


284  SUPREME  COIJBT  OF  IOWA, 

M^>eu  v.  Mahen. 


2.  PEAcrrioB     ord,  and  claims  that  they  impeach  the  judicial 
court:  argu-    conduct  of  the  district  judffe  wlio  tried  the  caee. 
Sf  reS)?dl*^**®  ^^  cannot  recognize  anch  statement  as  true,  nor 
aisaiied^*^^*^   properly  allow  ourselves  to  be  influenced  in  the 
SSJSdf ^  ^*°"     least  by  it,  as  the  counsel  well  knows.     It  fol- 
lows that  he  has  addressed  to  this  court  improper  considera- 
tions, and  our  self  respect,  as  well  as  due  regard  to  the  proper 
administration  of  justice,  requires  that  we  should  say  this,  and 
express  our  disapprovaL 

The  decree  of  the  district  court  ia 

Affibmsd. 


Mabbk  t.  Mabbk. 


1*  Divorce:  teiMoramy  alihont:  amount  allowed  hot  szcBsazYB. 
See  opinion. 

Ajppeal  from  Cerro  Oordo  Ci/rcuU  Court. 
Fkiday,  Ootobbb  23. 

Action  for  a  divorce.  After  the  case  was  partly  prepared 
for  trial  the  plaintiff  filed  a  petition  for  temporary  alimony, 
setting  out  that  she  had  ah'eady  been  obliged  to  incur  the 
expense  of  $52  in  taking  a  deposition,  and  needed  additional 
money  to  aid  her  in  prosecuting  her  suit.  She  also  showed 
that  she  and  two  small  children  were  dependent  upon  her 
earnings  for  support,  which  were  only  $40  per  month.  The 
court  allowed,  as  temporary  alimony,  the  sum  of  $152,  being 
the  amount  of  expense  already  incurred  in  taking  a  deposi- 
tion, and  $100  in  addition.  From  the  order  making  the 
allowance  the  defendant  appeals. 

Hichard  Wilber^  for  appellant. 

Skerwin  <&  Shermerhom^  for  appellee. 


OCTOBER  TERM,  1885.  285 

Tbe  State  v.  Hopkiiii. 

Adahs,  J. — The  ground  of  resistance  to  the  plaintiff's 
application  is  a  want  of  ability.  But  it  is  not  shown  that 
the  defendant  is  not  in  good  health  and  capable  of  earning 
monej.  He  appears  to  be  actively  engaged  in  business,  and 
we  must  presume  that  he  is  capable  of  earning  something. 
It  appears,  also,  that  he  has  contributed  very  little  to  the 
support  of  the  children,  and  has  left  the  burden  of  their  sup- 
port almost  wholly  upon  the  plaintiff.  We  think  that,  under 
the  circumstances  shown,  the  allowance  is  reasonable. 

Affirickd. 


The  State  v.  Hopkinb. 


1.  Criminal  Law :  sentbncb  on  sbookd  coMYrcriON  aftkr  appbal: 
OODB,  §  4545k  The  district  court  is  not  bound  to  inflict  the  same  pun- 
ishment on  a  second  conviction  as  on  the  first  one,  after  the  first  one  has 
been  reversed  on  appeal;  and,  in  the  absence  of  a  contrary  showing, 
it  win  be  presumed  that,  in  pronouncing  the  second  sentence,  the  court 
took  into  ooDsideration  the  imprisonment  of  the  defendant  under  the 
first  sentence,  pending  the  appeal,  as  required  by  §  4545  of  the  Code. 

Ajpj>eal  from  Story  District  Court, 

Friday,  Octobee  28. 

The  defendant  was  indicted,  tried,  and  convicted  of  grand 
larceny.  From  the  judgment  against  him  he  now  appeals  to 
this  court. 

J.  L.  Danay  for  appellant. 

A.  J.  BdkeTy  Attomey-generaly  for  the  State. 

Beck,  Ch.  J. — I,  The  abstract  upon  which  the  cause  is 
presented  ta  us  for  decision  shows  that  defendant  was  first 
convicted  upon  the  indictment  in  September,  1883,  and  sen- 
tenced to  the  penitentiary  for  the  term  of  two  years;  that 
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upon  an  appeal  from  that  judgment  it  waa  reversed,  but  not 
until  after  defendant  had  been  imprisoned  thereon  from  about 
the  day  of  his  conviction  to  the  reversal  of  the  judgment  in 
January,  1885,  no  supersedeas  of  the  judgment  having  been 
had;  and  that  in  Febrnary,  1885,  he  was  again  tried,  and 
again  sentenced  to  the  penitentiaiy  for  the  term  of  two  years, 
where  he  is  now  in  imprisonment  under  the  sentence. 

II.  The  defendant  now  insists  that  the  district  court 
erred  in  failing  to  deduct  the  time  he  had  served  in  prison 
from  the  two  years  of  his  second  sentence.  Upon  the  second 
trial  and  conviction  the  district  court  determined  the  term 
of  imprisonment  which  justice  required.  The  law  did  not 
require  the  court  to  adhere  to  the  term  fixed  upon  the  first 
conviction.  The  evidence  may  have  disclosed  the  fact  to  be 
that  justice  required  an  imprisonment  for  a  longer  term. 
While  it  is  true  that  the  district  court  ought  to  have  consid- 
ered the  time  defendant  had  been  imprisoned  upon  the  first 
conviction  in  determining  the  term  of  imprisonment  upon 
the  last,  (see  Oode,  §  4545,)  it  is  not  shown  that  this  was 
not  done;  and  we  will  presume  that  the  court,  acting  rightly, 
did,  in  the  second  sentence,  consider  the  term  of  defendant's 
prior  imprisonment.  An  appellate  court  is  always  bound  to 
exercise  presumptions  in  favor  of  the  judgments  it  reviews, 
until  it  is  shown  that  the  law  and  justice  have  been  violated 
by  such  judgment. 

Affibhed. 
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MoMlLLEN  v.   BlATTNEB  ST   AL. 

1.  Oonstitation  of  Iowa:  ahkndmbnt  pkohibiting  icakufaotitrb 

AlID    SALE   OF    INTOXICATING    LiqUORS    NOT    LAWFULLY    ADOPTED. 

KoeMer  v.  Hill,  60  Iowa,  543,  followed. 

Appeal  from,  Mahaska  District  Cawrt. 

Fbidat,  October  23. 

This  actAn  was  commenced  on  the  twenty-fourth  day  of 
Jnly,  1884.  A  demurrer  to  the  answer  was  overruled,  and 
the  plaintiff  appeals. 

Liston  McMillefiy  pro  ee. 

No  appearance  for  appellees. 

SsEyBBS,  J. — Appellant  concedes  in  an  able  and  exhaustive 
printed  argument  that  the  only  question  for  determination  is 
whether  the  amendment  to  the  constitution  which  was  ratified 
by  the  people  at  a  special  election  held  on  the  twenty-seventh 
day  of  June,  1882,  was  constitntionally  adopted  and  became 
a  part  of  the  constitution  of  this  state.  This  question  was 
considered  and  determined  in  Koehler  v.  Hilly  60  Iowa,  543. 
A  petition  for  a  rehearing  was  filed  and  granted.  Able  argu- 
ments were  made  on  rehearing  by  distinguished  counsel,  and 
after  mature  consideration  a  majority  of  the  court  adhered  to 
the  conclusion  reached  in  the  original  opinion,  that  the 
amendment  to  the  constitution  had  not  been  constitutionally 
adopted,  and  therefore  did  not  become  a  part  of  the  constitu- 
tion. After  again  considering  this  question,  we  are  now  con- 
tent to  say  that  we  are  not  disposed  to  overrule  the  case 

cited. 

Affibmsd. 
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|io3  ^  Getty  &  Born  v.  Tramel  et  al. 

I  67    288 

1^^^^  1.  Meohanio's  Lien  on  Wife's  Property:  lumber  bought  by 

HU8BAKD  oaf  HIS  CREDIT    AQAIN8T    HER    TTHiL.     Where  a   hotbaod, 

agrainst  his  wife's  protest,  purchased  lumber  on  bis  own  credit,  and 
used  it  to  build  an  addition  to  a  bam  <m  the  wife's  land,  held  that  a 
mechanic's  lien  did  not  attach  to  the  land,  nor  to  the  improTement  made 
with  the  lumber,  for  the  price  thereof. 

Appeal  from  Jasper  Circuit  Court. 

Friday,  October  23.  • 

Action  to  recover  for  lumber  sold  to  tlie  defendant  Joseph 
M.  Tramel,  and  to  enforce  a  mechanic's  lien  against  the  prop- 
erty of  the  defendant  Cynthia  E.  Tramel.  The  court  ren- 
dered judgment  a^inst  Joseph  M.  Tramel,  but  denied  the 
plaintiffs  a  lien.     They  appeal. 

Cragan  Bros,  and  Cook  <&  Clements,  for  appellanta. 

Winslow  iS:  Vamumy  for  appellees. 

Adams,  J. — The  lumber  was  furnished  for  an  addition  to  a 
barn  upon  a  farm  belonging  to  the  defendant  Cynthia  E. 
Tramel.  It  was  bought  by  her  husband,  the  defendant  Jo- 
seph M.  Tramel,  in  his  own  name,  and  he  gave  his  note  for 
the  same.  He  did  not  claim  to  act  as  his  wife's  agent,  nor 
does  there  appear  to  have  been  any  supposition  on  the  part 
of  the  plaintiffs  that  tlie  defendant  Cynthia  owned  the  land 
upon  which  the  lumber  was  to  be  used.  She,  though  con- 
fined to  her  house  by  sickness,  had  some  knowledge  that  the 
lumber  was  being  liauled,  and  used  in  the  erection  of  an  addi- 
tion to  the  barn,  but  disapproved  of  it,  and  so  expressed  her- 
self to  her  husband,  believing  that  their  circumstances  were 
not  such  as  to  justify  the  improvement.  We  know  of  no 
rule  by  which  a  wife's  premises  can  *  be  charged  with  a  lien 
for  improvements  erected  thereon  by  an  improvident  bus- 
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band  against  her  protest.  Possibly,  if  the  lumber  had  been 
bought  in  her  name,  and  she  knew  it,  or  had  reason  to  sus- 
pect it,  she  should  have  expressly  notified  the  plaintiffs  that 
she  repudiated  the  assumed  agency.  But  it  was  not  bought 
in  her  name.  The  husband  bought  it  ostensibly  for  himself, 
as  he  had  a  right  to  do.  The  plaintiffs  extended  credit  to 
him  alone,  and  took  his  note,  as  was  their  right,  whatever  he 
might  wish  to  do  with  the  lumber,  and  we  think  their  remedy 
must  be  confined  to  a  personal  judgment  against  him,  as  the 
court  held. 

It  is  claimed  that  they  ought  to  have  a  lien  at  least  against 
the  addition,  and  have  a  right  to  go  upon  the  premises  and 
detach  and  remove  it,  but  it  appears  to  ns  otherwise.  The 
lien  could  attach  only  upon  the  husband's  interest.  But  the 
moment  the  improvement  was  made  it  became  an  integral 
part  of  the  entire  structure,  the  title  to  which  was  in  the 
wife.  He  had  seen  tit  to  make  it  for  her  benefit,  and  the 
lumber  which  he  had  owned  as  a  chattel  he  had  transferred 
to  her  by  the  act  by  which  he  made  it  a  part  of  her  realty. 

The  plaintiffs  rely  upon  Conrad  v,  StarVy  50  Iowa,  481, 
and  Clark  v.  Parker^  58  Iowa,  509,  but  in  our  opinion  the 
cases  are  not  applicable. 

The  judgment  of  the  circuit  court  must  be 

AFFmiCED. 


Thb  State  v.  Brown. 


1.  Criminal  Law:  assault  with  intknt  to  kill:  dbadlt  weapon. 
An  instrament  may  or  may  not  be  a  deadly  weapon,  depending  on  the 
manner  of  its  use.  In  this  case,  where  an  assanlt  was  made  with  pre- 
meditation, and  with  a  total  disregard  of  consequences,  with  a  stick 
three  feet  long,  three  inches  wide  cmd  one  inch  thick,  under  the  circum- 
stances disclosed  by  the  evidence,  (see  opinion,)  held  that  the  jury  was 
warranted  in  finding  the  defendant  guilty  of  an  assault  with  intent  to 
murder. 

Vol.  LXVIl— 19 
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Appeal  from  Cass  District  Court. 

Friday,  October   23. 

The  indictment  charges  that  "the  defendant  and  John  Hall, 
with  their  hands  and  deadly  weapons,  to-wit,  a  certain  piece 
of  wood,  the  particular  description  of  which  is  to  the  grand 
jnry  unknown,  and  with  certain  revolvers  which  were  then 
and  there  loaded  and  charged  with  powder  and  ball,  and  held 
in  the  hands  of  the  said  Grant  Brown  and  John  Hall,  nulaw- 
fuUy,  *  *  *  and  with  malice  aforethought, 
and  with  intent  to  kill  and  murder  one  W.  W.  Eller,  did  then 
and  there  make  an  assault  upon  the  person  of  the  said  Eller," 
etc.  The  defendants  pleaded  not  guilty.  Trial  by  jury,  and, 
both  being  found  guilty  of  an  assault  with  intent  to  commit 
murder,  judgment  was  rendered  on  the  verdict.  The  defend- 
ant Brown  appeals. 

Z.  Z.  De  Lano^  for  defendant. 

A,  J.  Baker^  Attorney-general^  for  the  State. 

Seevers,  J. — The  jury  were  warranted  from  the  evidence 
in  finding  that  several  persons  had  assembled  at  a  school- 
house  for  a  lawful  purpose,  and  that  Eller,  the  person  alleged 
to  have  been  assaulted,  was  seated,  quietly  conversing  with 
others,  when  he  was  approached  by  the  defendant,  who  asked 
Eller  if  he  had  testified  that  he  would  not  believe  the  defend- 
ant under  oath.  Upon  EUer's  replying  that  he  had,  the  defend- 
ant struck  him  with  a  piece  of  wood,  which  was  about  three 
feet  long,  three  inches  wide  and  one  inch  thick.  The  jury 
were  warranted  in  finding  that  the  assault  was  premediated, 
because  of  the  defendant's  having  whittled  the  stick  down  at 
one  end  bo  as  to  give  him  a  good  hand-hold,  and  from  a 
remark  made  while  preparing  the  stick,  immediately  prior  to 
the  assault.  The  jury  were  also  warranted  in  finding  that  in 
giving  the  blow  the  defendant  used  both  hands.     They  were 
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also  warranted  in  finding  that  thereafter  the  defendant  struck 
Eller  again  with  the  stick,  and  drew  a  revolver,  and  more 
than  once  threatened  to  shoot  hira.  There  is  evidence  tend- 
ing to  show  that  Eller,  either  jnst  prior  to  being  struck,  or 
about  that  time,  drew  or  attempted  to  draw  a  revolver;  but 
the  jury  were  warranted  in  finding  that  he  did  not  do  so  until 
after  he  was  struck,  and  that  he  made  no  attempt  or  threat 
to  shoot. 

It  is  urged  that  the  verdict  is  not  sustained  by  the  evi- 
dence, but  we  are  satisfied  that  the  defendant  made  a  wicked 
assault  on  Eller  with  the  stick;  that  he  did  so  premeditatedly, 
and  that  he  oil  more  than  one  occasion  drew  his  revolver  and 
threatened  to  shoot  Eller.  The  only  possible  doubt  there 
can  be  is  as  to  the  intent  with  which  the  assault  was  made. 
Upon  a  careful  consideration  of  the  evidence  we  do  not  think 
we  should  interfere  with  the  finding  of  the  jury  in  this 
respect.  The  weapons  used,  the  premeditation,  and  all  the 
circumstances  attending  the  assault,  lead  us  to  the  conclusion 
that  the  assault  was  made  with  a  deadly  purpose.  It  clearly 
was  made  recklessly  and"  with  a  total  disregard  of  consequen- 
ces. It  was  unprovoked  and  wicked.  The  revolvers  were, 
of  course,  deadly  weapons;  but  it  is  said  the  stick  was  not; 
but  we  cannot  so  say  as  a  matter  of  law.  This,  we  think, 
was  a  question  for  the  jury.  An  instrument  may  'or  may 
not  be  a  deadly  weapon,  depending  on  the  manner  in  which 
it  is  used.  It  is  probable  that  a  riding-whip  should  not  be 
so  regarded.  A  base-ball  bat,  if  viciously  used,  probably 
should  be.  We  think  death  might  be  caused  by  the  use  of 
the  stick  with  which  the  assault  was  made  in  this  instance. 
The  jury  might  well  so  conclude  from  all  the  circumstances 
in  the  case.  We  cannot  interfere  with  the  verdict.  The 
instructions  are  criticised  mainly  on  the  ground  that  they 
are  not  sufficiently  certain  and  definite  as  to  whether  the 
stick  should  or  could  be  regarded  as  a  deadly  weapon.  We 
have  each  of  us  separately  read  the  instructions,  and  have 
separately  reached  the  conclusion  that  they  are  not  erroneous 
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in  this  or  any  other  respect.  We  deem  it  unnecessary  to  set 
them  out  or  state  the  reasons  upon  which  our  conclusions  are 
base<L 

Affirmed. 


BoBiNsoN  V.  The  Chicago,  Rock  Island  &  Pacific  R't  Co. 

1.  Bailroads:  OATTLs-oaARDs:  where  thbt  must  be  maintained: 
code,  g  1288.  Under  the  provisions  of  Code  §  1238,  a  railroad  company 
must  maintain  a  cattle-firuard  wherever  its  road  enters  or  leaves  ''fenced 
land/*  whether  the  fenced  land  be  the  land  of  another  or  its  own  right 
of  way. 

Appeal  from  Polk  Circuit  Court. 

Friday,  October  23. 

Action  to  recover  for  personal  injuries  sustained  by  plaint- 
iff while  in  the  discharge  of  his  dnty  as  an  employe  of  defend- 
ant, caused,  as  he  alleges,  by  defendant's  negligence.  There 
was  judgment  upon  a  verdict  for  plaintiff.    Defendant  appeals. 

WrigJU^  Cwrrmiins  cfe  Wright y  for  appellant. 

D.  0.  Finch  and  D.  Donovan^  for  appellee. 

Beck,  Ch.  J. — I.  The  plaintiff  was  in  the  employment  of 
defendant  as  a  brakeman  upon  a  freight  train,  and  was 
required,  when  the  train  reached  Van  Meter,  a  station  upon 
defendant's  railroad,  to  uncouple  a  car  so  that  it  could  be  put 
upon  a  side  track.  In  the  discharge  of  this  duty  he  went 
between  the  cars  for  the  purpose  of  uncoupling  them,  and, 
while  doing  so,  moved  with  the  train  until  he  stepped  into  a 
cattle-guard,  when  one  of  his  legs  was  caught  by  a  wheel  of 
a  car,  causing  injuries  to  it  which  rendered  amputation  neces- 
sary.    He  had  no  knowledge  of  the  fact  that  there  was  a 
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cattle-guard  at  the  place,  and  the  accident  occurred  in  the 
night-time.  The  plaintiff  charges  that  defendant  was  negli- 
gent in  keeping  a  cattle-guard  at  the  place,  for  the  reason  that 
it  was  not  required  by  the  necessities  of  the  business  of  the 
defendant,  by  the  wants  of  the  public,  or  by  the  fact  that  the 
land  adjacent  thereto  was  inclosed. 

II.  The  circuit  court  gave  to  the  jury  the  following 
instruction : 

"(2)  Tile  first  issue  for  you  to  decide  is  whether  the  defend- 
ant was  negligent  in  keeping  the  cattle-gnard  at  the  place  it 
was  kept.  To  do  this  you  must  understand  what  duty  it 
owed  to  t!ie  plaintiff  as  an  employe,  and  what  to  the  public, 
in  the  location  of  its  cattle-guards.  The  defendant,  in  receiv- 
ing the  plaintiff  into  its  employment,  became  bound  to  the 
exercise  of  reasonable  care,  and  reasonable  care  only,  in 
locating  its  cattle-guards  so  as  to  not  unnecessarily  expose 
him  to  danger  while  in  the  performance  of  his  duty.  As  to 
the  duty  and  privilege  of  the  defendant  to  construct  ^ttle- 
gnards  where  its  road  is  not  fenced,  the  Code  provides  that 
coi*porations  constructing  or  operating  a  railway  shall  make 
proper  cattle  guards  where  the  same  enters  or  leaves  any 
improved  or  fenced  land,  and  at  highway  crossings,  and  that 
any  company  neglecting  or  failing  to  do  so  shall  be  liable  for 
all  damages  sustained  by  reason  of  such  neglect.  This,  you 
observe,  only  requires  cattle-guards  to  be  constructed  where  the 
road  enters  or  leaves  improved  or  fenced  land.  The  object  of 
this  provision  is  to  preserve  or  complete  the  inclosure  of  im- 
proved or  fenced  lands  through  which  the  road  runs.  If  the 
land  is  not  improved  or  fenced  in  common  on  both  sides  of  the 
railway,  then  a  cattle-guard  is  not  required  at  the  point  of 
entering  or  leaving  the  land,  if  the  track  is  nnfenced,  as  in 
such  case  it  would  not  serve  to  inclose  either  the  land  or  the 
track;  but  if  the  land  is  improved  or  fenced  in  common  on  both 
sides,  and  the  track  is  not  fenced,  then  the  railway  company 
is  bound  to  place  a  cattle-guard  at  the  point  of  entering  and 
leaving  such  land,  or  to  pay  all  damages  sustained  by  reason 
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of  the  want  of  such  cattle-guard.  As  the  undisputed  evi- 
dence is  that  the  land  outside  of  defendant's  right  of  way  was 
not  improved  or  fenced  on  the  south  side  of  the  track,  at  and 
west  of  the  cattle-guard  in  question,  the  defendant  was  not 
required  U>  place  a  cattle-guard  at  that  i)oint  under  this  pro- 
vision of  the  law  as  to  the  duty  and  privilege  of  defendant 
to  fence  its  track.  It  is  also  provided  that,  if  a  railroad  com- 
pany fails  to  fence  its  road  against  live  stock  running  at  large, 
it  is  liable  for  all  stock  killed  or  injured  by  reaso,n  of  the 
want  of  such  fence,  unless  it  be  at  a  place,  such  as  station 
grounds,  where  the  public  interest  and  convenience,  or  the 
business  of  the  road,  requires  that  it  be  open  and  unfenced." 
This  instruction  is  by  no  means  clear,  and  is  plainly  con- 
flicting in  its  terms.  It  announces  the  rule  that  the  railroad 
is  bound  to  construct  cattle  guards  when  the  adjacent  land  is 
improved  or  fenced  in  common  on  both  sides,  and  the  track  is 
not  fenced,  and  it  holds  that,  as  the  evidence  shows  the  land 
on  one  side  of  the  railroad  outside  of  the  right  of  way  was 
not  fenced,  the  defendant  was  not  required  to  construct  a  cattle- 
guard.  The  instruction  is  plaiply  erroneous.  Code,  §  1288, 
provides  that  '•  every  corporation  constructing  or  operating  a 
railway  shall  make  proper  cattle-guards  where  the  same  enters 
or  leaves  any  improved  or  fenced  land."  The  provision  is 
not  limited  to  lands  outside  of  the  right  of  way  of  railroads 
which  are  fenced  for  cultivation  or  pasture.  It  applies  to 
tlie  ease  where  the  corporation  fences  its  right  of  way.  When 
that  is  done  there  is  "  fenced  land,"  and,  upon  entering  or 
leaving  such  fenced  right  of  way,  the  law  requires  a  cattle- 
guard.  The  fencing  of  the  railroad  would  afford  no  protec- 
tion to  live-stock  running  at  large  and  not  within  inclosures, 
unless  cattle-guards  were  constructed  at  the  place  where  the 
fences  end  or  are  not  continuous.  Indeed,  fencing  without 
cattle-guards  would  imperil  the  live-stock  found  at  such  places. 
There  being  no  cattle-guards,  cattle  and  horses  would  be 
invited  upon  the  right  of  way,  and  would  thus  be  exposed  to 
dangers  greater  than  if  no  fences  existed. 
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Other  questions  in  the  case  need  not  be  considered,  as  the 
judgment,  for  the  error  in  the  foregoing  instruction,  must  be 

Revebsed. 


Enfield  v.  Blyleb  et  al. 


1.  OoiiBtable:  execution  bale  without  notice:  action  for  dam- 
AOES:  CODE,  §  3081.  The  penalty  provided  by  §  3081  of  the  Code,  for 
sellinff  property  on  execution  without  giving  the  notice  prescribed  by  S 
8080,  cannot  be  recovered  where  no  actual  damage  has  accrued.  {Coffeif 
V.  Wilson,  65  Iowa,  270.)  And  where  action  was  begun  for  damages  and 
penalty,  but  the  claim  for  damages  was  withdrawn,  a  judgment  for  the 
penalty  was  without  warrant,  and  must  be  reversed. 

Appeal  from  Polk  Circuit  Court. 

Fbiday,  October  23. 

Tms  is  an  action  to  recover  damages  and  the  statutory 
penalty  upon  the  official  bond  of  a  constable  for  selling  cer- 
tain personal  property  of  the  plaintiff  on  execution  without 
giving  the  notice  of  sale  required  by  law.  There  was  a  trial 
to  the  court  without  a  jury,  and  a  judgment  was  rendered  for 
the  plaintiff.     Defendants  appeal. 

X.  O.  Bannister^  for  appellants. 

D.  0.  Finch  and  D.  Donovan^  for  appellee. 

RoTHBOOK,  J. — It  is  provided  by  section  3081  of  the  Code 
that  an  officer  selling  property  on  execution  without  the  notice 
prescribed  by  section  3080  "  shall  forfeit  one  hundred  dollars 
to  the  defendant  in  execution,  in  addition  to  the  actual  dam- 
ages sustained  by  either  party.         *         *         * " 

It  appears  from  the  finding  of  facts  in  this  case  <'  that  the 
plaintiff  withdrew  on  the  trial  all  claim  for  damages,  and 
only  sought  to  recover   the  statutory  penalty  of  one  hun- 
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dred  dollars."  The  judgment  rendered  was  for  the  forfeiture 
only.  In  the  ease  of  Coffey  v.  Wilson,  65  Iowa,  270,  it  was 
lield  by  this  court  that  the  penalty  of  $100  could  not  be 
recovered  where  there  was  no  actual  damages  suffered  by  the 
defendant  in  execution  by  reason  of  the  failure  of  the  officer 
to  give  notice  of  the  sale.  That  case  seems  to  be  decisive  of 
the  case  at  bar.  It  is  true  that  in  this  case  the  plaintiff 
claimed  actual  damages  in  his  petition.  But  he  withdrew 
that  claim  on  the  trial.  The  court  was  therefore  authorized 
in  finding  that  he  had  sustained  no  actual  damages,  the  same 
as  if  he  had  made  no  such  claim  in  his  petition.  It  is  not 
a  c>ase  where  the  law  will  presume  damages  in  the  absence  of 
any  claim  therefor. 

Rbvebsed. 


ESHELMAN  V.  ThB  CfflOAOO,  RoCK   IsLAND  &  PaCIFIO  R'y  Co. 

1.  Jury:  not  less  than  twelve:  code,  §  2793:  constitutionality. 

The  jury  contemplated  by  the  conatitution  ia  the  jury  recognized  by  the 
common  law,  which  is  constituted  of  twelve  men.  It  follows  that  a 
yerdict  by  a  jury  of  less  than  twelve  men  is  of  no  effect  unless  the  objec- 
tion ia  waived,  and  that§  2793  of  the  Code,  authorizing  a  verdict  from 
ten  or  eleven  jurors,  when  the  jury  has  been  reduced  to  that  number 
by  sickness,  is  in  conflict  vnth  the  constitution. 

2.  • :     SUBMISSION    OP    CAUSE    TO    ELEVEN    MEN:    OBJECTION    NOT 

WAIVED.  Where  one  of  the  jurors  was  sick  and  absent,  and  defendant 
objected  to  proceeding  with  eleven  jurors,  it  did  not  waive  the  objection 
by  moving  for  judgment  upon  a  special  verdict  returned  by  the  eleven. 

3.  Practice  in  Supreme  Court:  insufficiency  op  petition:  objec- 

tion TOO  LATE.  An  objection  that  the  petition  is  not  sufficient  to  sus- 
tain the  verdict  cannot  be  urged  for  the  first  time  in  this  court. 

Appeal  Jrom  Jefferson  Circuit  Cov/rt. 
Fbiday,  October  23. 
Action  to  recover  for  certain  cattle  killed  by  a  train  upon 
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defendant's  railroad,  at  a  place  where  the  right  to  fence  existed. 
There  was  a  judgment  upon  a  verdict  for  plaintiff.  Defend- 
ant appeals. 

Wilson  €&  HinkUj  for  appellant. 

J.  B.  McCoy  and  R.  F.  Ratcliff^  for  appellee. 

Bbok,  Ch.  J. — I.  The  record  shows  that  after  the  evidence 
and  arguments  of  counsel  were  submitted  to  the  jury  upon 
Saturday,  they  were  permitted  to  separate  until  Monday, 
when  it  appeared  that  one  of  them  was  sick  and  unable  to 
attend  court.  Thereupon  the  sick  juror  was  discharged,  and 
the  court,  against  defendant's  objection,  submitted  the  cause 
to  the  remaining  eleven  jurors.  This  is  now  complained  of 
as  error. 

II.  The  jury  contemplated  by  the  constitution  is  the  jury 
recognized  by  the  common  law,  which  is  constituted  of  twelve 
1.  JURY: not     persons.     In  securing  the  right  of  trial  by  jury, 

twelve:  Code,  that  instrument  ffives  no  authority  to  the  le^isla- 

f  2793:  constl-  ^  ^  .i«t  .  i  ,. 

tutionaiity.  ture  to  provide  tor  a  less  number  than  twelve  jurors. 
It  was  ruled  by  this  court  twenty-seven  years  ago  that  a  jury 
consisted  of  twelve  persons,  and  that  a  verdict  of  a  less  num- 
ber was  of  no  effect  unless  the  objection  was  waived.  Cowles 
V.  Buckmarij  6  Iowa,  161.  The  doctrine  of  this  case  has  never 
been  brought  in  question  since  its  decision.  It  folio wt. 
that  Code,  §  ^79J,  authorizing  a  verdict  from  ten  or  eleven 
jurors,  when  the  jury  has  been  reduced  to  that  number  by 
sickness,  is  in  conflict  with  the  constitution. 

III.  It  is  insisted  by  plaintiff  that  this  objection  was 
waived  by  defendant  by  a  motion  for  judgment  upon  a  special 

verdict.     We  think  differently.     The  defendant 

miMk>n^oi  objected  to  the  jury  at  the  proper  time  because 
obj^Mtion^not  ^**  ^^^  absence  of  one  juror.  But  the  objection 
waived.  ^^  overruled.     It  was  not  then  required  to  aban- 

don the  defense  of  the  case,  but  was  authorized  to  contest  it 
even  before  an  unlawful  jury,  and  to  insist  upon  all  objec- 
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tioiis  arising  upon  the  trial.  It  was  authorized  to  ask  a  ver- 
dict at  the  hands  of  such  jury,  and  a  judgment  thereon,  and 
this  was  all  it  did  by  the  motion  for  judgment  upon  the  special 
findings. 

IV.     The  defendant  insists  tliat  the  petition  is  defective, 

and  not  sufficient  to  support  the  verdict,  in  that  it  fails  to 

^  aver  that  the  cattle  killed  went  upon  the  railroad 

3.  PRACTICE  ^ 

oourt'rfnsuffl-  t^ack  and  were  killed  by  reason  of  defendant's 
uoS7obiec-"'  failure  to  fence  the  road  at  a  point  where  it  had 
tiou  too  te.  ^j^^  right  to  construct  fences.  But  this  objection 
was  not  raised  upon  upon  demurrer,  and  it  is  not  clear  that 
it  was  raised  in  the  motion  in  arrest  of  judgment.  We  do 
not,  therefore,  pass  upon  it.  Other  objections  are  not  con- 
sidered, for  the  reason  that  the  alleged  errors  cannot  again 
occur  in  another  trial. 

For  the  error  in  submitting  the  case  for  verdict  to  eleven 
jurors,  the  judgment  of  the  circuit  court  is 

Revbbssd. 


67  sgg; 

f?  ^i  Huff  v.  Farwkll  et  al. 


[67    29^        1.  Mortgage  on  Land:  subsequent  sale  of  the  land  in  par- 

c^     ^^\  cBLs:  order  op  liability.    Where  land  encumbered  by  mortg^age  is 

conveyed  in  parcels  to  different  persons  at  diiferent  times,  the  parcels 

are  chargeable  with  the  mortfira£:e  debt  pro  rata,  and  not  in  the  inverie 

order  of  their  alienation. 

2.  :  release  op  land  by  holder,  but  not  op  record:  pur- 
chaser op  mortgage  wfth  notice  bound  by  release:  liabil- 
ity of  releasor  to  releasee.  Where  the  holder  of  a  mortgage  on 
land,  for  a  valuable  consideration  paid  by  the  owner  of  a  portion  of  the 
land,  agrees  to  release  such  portion  from  the  operation  of  the  mortgage, 
but  such  release  is  not  made  of  record,  a  purchaser  of  the  mortgage 
from  such  holder,  with  notice  of  such  agreement,  is  bound  thereby,  and 
cannot  afterwards  enforce  the  mortgage  against  such  portion  of  the  land. 
And  where  such  releasee  was  made  a  party  to  an  action  of  foreclosure* 
brought  by  a  purchaser  of  the  mortgage  from  the  releasor  with  notice  of 
the  release,  and  the  releasee,  instead  of  pleading  his  defense  against  the 
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plaintiff,  set  ap  a  crcM>8-bill  for  damages  againt  his  co-defendant,  th ' 
releasor,  on  account  of  his  failure  to  enter  the  release  of  record,  Md 
that  a  judgment  on  such  cross-bill  could  not  be  sustained,  because  the 
failure  to  enter  the  release  of  record  did  not,  under  the  circumstance.^, 
work  any  damage  to  the  releasee. 

3.  Principal  and  Agent:  pbinoipal  bound  bt  agent's  knowl- 

edqe:  example.  Where  plaintiff  purchased,  through  his  agent,  a 
note  and  mortgage,  and  the  agent  at  the  time  knew  that  the  holder  of 
the  mortgage  had,  for  a  valuable  consideration,  agreed  to  release  a  por- 
tion of  the  mortgaged  premises  from  the  operation  of  the  mortgage, 
held  that  the  principal  was  bound  by  bis  agent's  knowledge,  and  took 
the  mortgage  subject  to  such  agreement. 

4.  Practice  in  Supreme  Court:  trial  de  novo:   evidence:   ab- 

BTRACT.  It  is  not  usually  necessary  or  desirable  that  an  abstract  con- 
tain in  fiEict  all  the  evidence,  in  order  to  a  trial  de  novo^  but  only  such  a  if 
is  necessary  to  a  proper  understanding  of  the  facts  of  the  case;  and 
when  the  abstract  purports  to  contain  all  the  evidence,  it  will  be  pre- 
sumed to  be  true  for  the  purposes  of  the  case,  except  so  far  as  additional 
evidence  is  set  out  by  the  appellee. 

Appeal  from  Bremer  Cwctdt  Cowrt. 

Friday,  Ootobeb  23. 

Action  to  foreclose  a  mortgage  executed  to  the  plaintiff  by 
the  defendant  Farwell.  The  defendants  Potter,  Olds  and 
Curtis  were  made  parties  as  claiming  to  have  an  interest  in 
the  mortgaged  property,  acquired  subseq-uently  to  the  mort 
gage.  The  defendant  Potter  filed  a  cross-petition  againsv. 
Curtis,  averring  that  Potter  was  the  owner  of  the  south  halt 
of  the  premises  in  question  by  purchase  subsequent  to  the 
mortgage;  that  at  one  time  Curtis  was  the  owner  of  the 
mortgage  by  purchase  from  the  plaintiff;  that  Curtis  for  a 
valuable  consideration  agreed  with  him  (Potter)  to  release 
his  half  of  the  property;  that  he  failed  to  do  it,  and  sold  and 
delivered  the  mortgage  back  to  the  plaintiff,  and  by  breacli 
of  his  agreement  he  will  sustain  damages  in  whatever  he  may 
be  obliged  to  pay  to  discharge  his  property,  and  he  prayod 
that  he  might  have  judgment  against  Curtis  for  such  amount. 
The  court  rendered  a  decree  of  foreclosure  in  favor  of  the 
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plaintiff,  charging  one-half  of  the  mortgage  debt  as  a  lieu 
upon  the  north  half  of  the  premises  owned  by  the  defendant 
Olds,  and  the  other  half  of  the  debt  upon  the  south  half, 
owned  by  the  defendant  Potter,  and  rendering  judgment  in 
favor  of  Pott^r  against  Curtis  as  prayed  in  Potter's  cross- 
petition.     The  defendant  Curtis  appeals. 

E.  L.  Smalley  and  Horace  Boles^  for  appellants. 
H.  H.  Gray  and  Gibson  <&  Dawson^  for  appellee. 

Adams,  J. — The  undisputed  facts  appear  to  be  that  the 
defendant  Farwell  was  the  owner,  at  one  time,  of  lots  2  and 
3,  in  fractional  block  6,  in  the  city  of  Waverly;  that  while 
he  was  such  owner  he  undertook  to  execute  a  mortgage  upon 
them  to  the  plaintiff,  and  gave  the  mortgage  now  sought  to 
be  foreclosed;  that  by  mistake  the  property  was  not  well  de- 
scribed, and  there  is  some  doubt  as  to  whether  the  description 
is  suflScient  to  cover  the  property;  that  after  the  execution  ot 
the  mortgage  he  sold  the  south  half  to  one  Francis  Williams, 
and  he,  Williams,  sold  it  to  one  Miss  Sophia  Williams,  and 
she  sold  it  to  the  defendant  Potter,  and  all  had  knowledge  of 
the  mortgage,  and  the  intention  of  Farwell  to  make  the  same 
cover  the  property  in  question ;  that  after  Farwell  sold  the 
south  half  he  sold  the  north  half  to  one  Mrs.  Billings;  that 
at  the  time  Potter  bought  he  paid  the  full  purchase  price, 
notwithstanding  he  had  knowledge  of  the  existence  of  the 
mortgage,  relying,  probably,  in  part  upon  the  C4»¥6nant  of 
warranty  in  his  deeds  from  Miss  Williams,  and  in  part  upon 
another  matter  out  of  which  this  controversy  has  arisen.  He 
seems  to  have  conceived  the  idea,  for  some  reason,  that  if  he 
could  acquire  the  plaintiff's  mortgage  he  could  enforce  it 
wholly  against  the  north  half,  owned  by  Mrs.  Billings,  and 
he  entered  into  negotiations  for  such  purpose.  The  defend- 
ant Curtis  was,  at  the  same  time,  a  judgment  creditor  of  Far- 
well,  and  he  seems  to  have  conceived  the  idea  that  if  he 
could  acquire  the  mortgage  he  could  aid  himself  in  some  way 
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in  the  collection  of  his  judgment,  and  he  entered  into  nego- 
tiations for  the  purchase  of  the  mortgage.  Potter  claims 
that  he  himself  succeeded  in  eflFecting  a  purchase  of  it, 
though  the  mortgage  was  not  delivered  to  him,  and  that  he 
relinquished  his  right  to  Curtis,  who,  in  consideration  thereof, 
was  to  release  the  south  half.  It  is  undisputed  that  Curtis 
agreed,  at  least  with  the  plaintiff's  agent,  that,  if  he  was 
allowed  to  acquire  the  mortgage,  and  did  acquire  it,  he  would 
release  to  Potter  the  south  half,  an^  look  to  the  north  half 
alone,  owned  by  Mrs.  Billings.  Upon  what  ground  either 
he  or  Potter  arrived  at  the  conclusion  that  the  whole  mort- 
gage could  be  enforced  against  Mrs.  Billings'  half  does  not 
appear.  It  is  true  that  the  south  half  was  sold  first,  and  in 
some  states  it  has  been  held  that,  where  mortgaged  property 
is  sold  in  parcels  at  different  times  to  different  persons,  the 
parcels,  upon  foreclosure,  are  liable  in  the  inverse 

1.  HOBTOAOB  .  ^  '     ^  ' 

«w  Jien^gaiJf"  ordcf  of  alienation.     But  such  has  never  been 

otuabiiity.  ^^jj  guttled  that  the  parcels  are  chargeable  jpro 
rata.  The  earliest  decision  upon  the  point  is  Bates  v. 
Ruddicky  2  Iowa,  425.  Potter  seems  to  have  based  his  idea 
upon  something  which  he  claims  that  Mrs.  Billings'  husband 
said  to  him  about  it.  But  there  is  nothing  which  he  could 
say  that  would  bind  Mrs.  Billings,  so  far  as  the  evidence 
shows. 

But  it  is  not  important  to  inquire  how  Potter  or  Curtis 
came  to  make  such  mistake.  Curtis  soon  discovered  that 
Mrs.  Billings'  half  was  not  primarily  liable  for  the  whole 
debt,  and  that  he  could  not  acquire  the  mortgage  and  release 
the  south  half  without  discharging  a  pro  rata  part  of  the 
mortgage  debt,  so  far  as  the  enforcement  of  the  debt  was 
concerned,  against  the  mortgaged  property.  He  had  gone 
so  far  as  to  take  an  assignment  of  the  mortgage  and  give  his 
check  therefor,  but  he  says  he  had  not  actually  bought  the 
mortgage,  but  was  to  have  an  opportunity  to  see  what  he 
could  do  with  it,  and  was  to  be  allowed  to  return  it  and 
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receive  back  his  check,  if  he  found  that  he  could  not  use  the 
mortgage  in  the  way  he  had  planned;  and  he  did  return  it 
and  receive  back  his  check.  As  to  whether  the  title  to  the 
mortgage  actually  passed  to  Curtis,  the  evidence  is  such  as 
to  leave  our  minds  in  some  doubt.  But  we  do  not  find  it 
necessary  to  determine  such  question.  If  the  title  to  the 
mortgage  never  actually  passed  to  Curtis,  he  never  had  any 
power  to  release  the  mortgage,  and  in  such  case  it  is  not 
claimed  that  he  would  be  liable  for  his  failure  to  release  it. 
On  the  other  hand,  if  the  title  did  pass,  and  Curtis,  for  .a 

2. :  re-     valuable  consideration  received   from  Potter,  had 

bThokfe*"init  agreed  to  release  Potter's  land,  then  there  was, 
purchaser  of '  as  between  Potter  and  Curtis,  an  equitable  release, 
with  notice      and  the  land,  as  between  them,  stood  virtuallv 

bound  byre - 

of^deasor'to^  discharged.  .  Equity  considers  as  done  that  which 
releasee.  ought  to  be  done.  It  would  not  be  claimed  for 
a  moment  by  Potter,  if  that  took  place  which  he  claims  did 
take  place,  that  Curtis,  if  he  had  retained  the  mortgage  and 
had  sought  to  foreclose  the  same  as  against  Potter's  half, 
could  have  had  a  decree  to  that  effect.  A  release  of  record 
would  have  been  of  no  importance.  That,  at  best,  would 
have  been  mere  evidence  of  a  discharge  which  in  ecjuity  had 
already  taken  place.  Now,  when  the  plaintiff  bought  back 
the  mortgage. and  the  mortgage  debt,  if  he  did  so,  he  could 
not  properly  claim  to  have  the  lien  restored  unless  he  had  an 
equity  superior  to  Potter's.  But  he  could  not  have  a  supe- 
rior equity  if  he  had  knowledge  of  Potter's  equity.  If  he 
knew  that  Potter's  land  had  for  a  valuable  consideration  been 
released  by  Curtis,  while  owner  of  the  mortgage,  he  bought 
the  mortgage  with  such  land  released. 

As  to  the  plaintiff's  knowledge,  it  is  sufficient  to  say  that 

it  is  undisputed  that  his  agent,  who  sold  the  mortgage  to 

3.  PRINCIPAL    Curtis,  if  it  was  sold,  and  bought  it  back,  if  it 

princijlu  '      was  bought  back,  had  been  the  negotiator  be- 

omndby:  ^        .  ,    -r^  -i    •«  i  . 

uKent's  tween  Curtis  and  Potter,  and  knew  everythmff 

knowledge :  '  ./  o 

example.         that  had  been  done  in  the  premises.     His  knowl- 
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edge,  under  the  circumstances  shown,  was  the  plaintiff's 
knowledge.  Potter,  then,  upon  his  own  theory,  had  a  com- 
plete defense  to  the  mortgage,  and  might  have  set  it  np  by 
pleading  as  an  answer  to  the  plaintiff  what  he  pleaded  in  a 
cross-petition  against  Curtis,  and  ended  this  whole  trouble. 
His  whole  claim  for  damages  against  Curtis  is  based  upon 
the  fact  that  Curtis  failed  to  make  an  entry  of  record  show- 
ing the  agreed  release.  But,  under  his  theory  of  the  evi- 
dence, such  release  of  record,  if  it  had  been  made,  would 
not  have  added  anything  to  the  strength  of  the  defense 
which  he  had  and  might  have  made.  His  defense  being  per- 
fect without  the  release  of  record,  he  was  not  damaged 
because  Curtis  had  failed  to  make  it. 

Potter  contends  that  the  case  is  not  triable  de  novo  because 
the  abstract  does   not  contain  all  the   evidence.     But  the 
4  pRAcricB     al^stract  purports  to  contain  all  the  evidence;  and, 
courtr^riai      where  such  is  the  case,  we  assume  that  it  is  true, 
dence^:°ai^^*"  ©xccpt  80  far  as  additional  evidence  is  set  out  by 
stract;.  ^|^^  appellee.     It  is  not  usually  necessary  or  desir- 

able that  an  abstract  should  in  fact  contain  all  the  evidence, 
for  reasons  which  must  be  apparent  to  every  lawyer.  It  is 
possible,  of  course,  that,  under  our  rule,  an  improper  bur- 
den might  be  imposed  upon  the  appellee,  but  practically  this 
seldom  happens,  and  it  would  be  impossible  to  adopt  the  rule 
contended  for  without  throwing  upon  this  court  an  amount 
of  work  which  it  could  not  perform.  In  rendering  judg- 
ment against  Curtis,  we  think  that  the  court  erred. 

Seyersed. 
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Lka  V.  Woods  et  al. 
Samb   v.  Stevens  et  al. 

1.  Dower:  how  affected  by  decree  against  husband  alone. 
Wherever  the  wife's  interest  in  real  estate  has  once  attached,  and  the 
question  is  as  to  whether  it  has  been  divested  or  otherwise  affected,  a 
party  asking;  affirmative  relief  on  the  theory  that  it  has  should  make  her 
a  party  to  the  action  brought  to  determine  such  question ;  but  where  a 
judgment  or  decree  against  the  husband  alone  shows  that  he  never  had 
any  interest  in  which  his  wife  was  dowable,  she  is  bound  by  such  decree, 
though  not  a  party  to  the  action.  It  is  accordingly  held  that  these 
actions  for  the  admeasurement  of  dower  were  barred  by  a  former  adju- 
dication against  plaintiff  *s  husband,  in  which  it  was  determined  that 
his  only  interest  in  the  land  was  that  of  a  mortgagee,  though  he  held 
the  legal  title  to  it. 

Appeal  from  Van  Buren  Circuit  Court, 

Friday,  October  23. 

These  actions  are  submitted  together  as  involving  substan- 
tially the  same  question  of  law.  They  are  actions  in  equity 
for  admeasurement  of  dower.  The  plaintiff  has  died  since 
the  commencement  of  the  actions,  and  her  administrator  has 
been  substituted.  At  the  time  she  commenced  the  actions 
she  was  the  widow  of  Claiborne  Lea,  who  died  in  1871.  In 
X838  he  derived  title  by  patent  from  the  United  States  to  a 
quarter  section  of  land  in  Van  Buren  county.  The  defendant 
Woods  now  claims  to  own  the  south  half,  and  the  defendant 
iStevens  the  north  half.  In  1850,  Claiborne  Lea,  in  an  action 
brought  against  him  by  one  Kaster,  became  divested  of  the 
title,  and  the  title  was  vested  in  Kaster.  The  defendants 
claim  under  Kaster.  The  plaintiff,  though  the  wife  of  Clai- 
borne from  a  time  prior  to  the  commencement  of  Kaster's 
action,  was  not  made  a  party.  The  court  held,  nevertheless, 
that  she  was  barred  by  the  decree,  and  dismissed  her  peti- 
tion.    She  appeals. 
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Sloariy  Work  cfc  Brown  and  Lea^  Wherry  <&  Walker^  for 
appellant. 

Charles  Baldwin^  Stiles  <&  Beaman  and  Johnson  cfe  Top- 
ping^ for  appellee. 

Adams,  J. — In  the  action  broaght  by  Kaster  against  Lea, 
tlie  court  found  and  decreed  that  the  defendant  Lea  took  the 
title  merely  as  mortgagee;  that  Kaster  was,  in  equity,  the 
owner  of  the  land,  and  was  entitled  to  redeem.  If  the  fact 
was  as  the  court  found  and  decreed,  Claiborne  Lea  never  had 
any  interest  in  the  land  in  which  the  plaintiff  was  dowable, 
or  in  which  she  has  become  entitled  to  a  distributive  share. 
In  the  case  at  bar,  no  evidence  of  such  fact  was  introduced, 
except  the  decree,  and  the  question  presented  is  as  to  whether 
the  plaintiff,  not  having  been  made  a  party  to  Kaster's 
action,  was  so  affected  by  the  decree  that  it  was  properly 
admissible  as  evidence  against  her.  Wherever  the  wife's 
interest  has  once  attached,  and  the  question  is  as  to  whethet* 
it  has  been  divested  or  otherwise  affected,  a  party  asking 
affirmative  relief  on  tlie  theory  that  it  has  should  make  her  a 
party  to  the  action  brought  to  determine  such  question.  But 
the  case,  we  think,  is  materially  different  where  a  judgment 
or  decree  against  the  husband  shows  that  he  never  had  any 
interest  in  which  his  wife  could  have  dower  or  a  distributive 
share.  The  principle  involved  in  such  case  is  not  materially 
different  from  .that  in  many  others  involving  the  question 
of  title.  Take  the  case  of  an  ordinary  action  to  quiet  title. 
If  the  decree  is  based  upon  a  finding  that  the  unsuccessful 
party  never  had  a  beneficial  interest  in  the  property,  the  wife 
of  such  party,  whether  he  be  plaintiff  or  defendant,  would  be 
bound  by  the  decree.  Again,  as  a  farther  illustration,  sup- 
pose that  Kaster,  in  the  action  brought  by  him,  had  failed, 
either  for  want  of  evidence  or  otherwise,  no  one  would  claiia 
that  his  wife,  if  he  had  one,  would  not  have  been  bound  by  a. 
decision  on  the  merits,  regardless  of  its  correctness.  It  is 
Vol.  LXVII— 20 
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true,  her  case  would  differ  from  the  plaintiff's  in  this,  that  the 
plaintiff's  husband  held  the  legal  title;  but  that  was  only 
jyt'ima  facie  evidence  that  he  had  an  interest  in  which  his 
wife  was  dowable.  The  point  we  are  endeavoring  to  make  is 
that  a  wife  may  be  bound  by  an  adjudication  against  her 
husband  to  which  she  is  not  a  party,  as  would  appear  from 
this  very  case,  if  the  decision  had  been  against  Raster  under 
the  circumstances  supposed.  Now,  where  a  wife  becomes 
bound  by  a  judgment  or  decree,  it  matters  not  what  evidence 
there  may  be  for  her. 

One  or  two  minor  considerations  remain  to  be  noticed. 
Kaster  had  taken  Lea's  bond  for  a  deed.  The  bond  provided 
that  Lea,  upon  being  paid,  should  convey  by  deed  of  general 
warranty,  and  shows  that  he  was  a  seller  and  not  a  mort- 
gagee. It  may  be  conceded  that  this  would  be  a  circum- 
stance tending  to  so  show;  but  it  is  one  which  addressed 
itself  exclusively  to  the  court  which  was  called  upon  to  adju- 
dicate the  question  of  Lea's  relation  to  the  land.  Whether 
that  adjudication  was  right  or  wrong,  it  is  not  subject  to  our 
review. 

Tlie  decree  itself,  however,  followed  the  bond,  and  provided 
that  Lea  should  convey  with  covenants  of  general  warranty.  It 
is  said  that  this  shows  that  the  court  regarded  Lea  as  a  seller 
and  not  a  mortgagee.  But,  looking  at  the  decree  as  a  whole, 
it  appears  to  us  otherwise.  The  language  of  decree  is:  '*The 
court  finds  that  the  rights  of  said  Kaster  are  those  of  a  mort- 
gagor, and  the  rights  of  said  Lea  are  those  of  a  mortgagee.'* 
The  language  is  too  clear  and  explicit  to  leave  any  room  for 
doubt.  In  our  opinion  the  judgment  of  the  court  below 
nuifit  be 

Affibhxd. 
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L  OoaUty:  BBn>oB  our  op  repair:  injury  to  traveler:  evidbmcb 
OF  OTHER  SAFE  ROUTE.  In  an  action  for  an  injury  sustained  in  cross- 
ing an  unsafe  county  bridge,  it  was  error  to  exclude  evidence  offered  by 
the  county  to  show  that  there  was  another  equally  convenient  and  per- 
fectly safe  route  by  which  plaintiff  might  have  reached  his  destination. 
ParkhiU  r.  Town  of  Brighton,  61  Iowa,  103,  followed. 

2. :  :  :  contributory  negligence:  question  for 


JURY.    In  such  case  it  was  error  to  instruct  the  jury  that  if  there  was  ^  ^  yu? 

another  road  which  was  safe  and  convenient,  and  the  plaintiff  knew  that  J||^  ^ 

the  bridge  in  question  was  unsafe,  then  plaintiff  was,  as  a  matter  of  law,  VWwi 

guilty  of  contributory  negligence  in  going  over  the  bridge.    The  ques-  '  ^*25  6Jl 
tion  of  contributory  negligence  under  the  circumstances  was  for  the 
jury  to  determme.    See  authorities  cited  in  opinion. 

Appeal  from  Clarke  District  Court. 

Friday,  October  23. 

Action  to  recover  damages  because  of  an  injury  received 
by  the  plaintiff,  caused  by  a  defective  county  bridge.  Trial 
by  jury,  and  judgment  for  plaintiflf.      Tlie  defendant  appeals. 

Bullock  <&  Hoffman  and  Wright^  Cummins  c&  Wright^ 
for  appellant. 

J?.  W.  Curryj  Samuel  Forney^  Mclntire  Bros,  and 
Phillips  (&  Day^  for  appellee. 

Seevers,  J. — I.  The  plaintiff  was  injured  by  stepping 
into  a  hole  in  the  bridge,  which  was  out  of  repair,  and  the 
plaintiff  so  knew  prior  to  the  day  when  he  attempted  to  cross 
it.  The  bridge  had  been  so  out  of  repair  for  some  time.  On 
the  morning  of  the  day  of  the  accident,  the  plaintiff,  with 
others,  undertook  to  drive  some  hogs  to  Leon,  the  county 
seat,  over  the  bridge,  and  the  plaintiff  was  in  advance  of  the 
hogs  scattering  straw  over  it  at  the  time  of  the  accident. 

The  defendant  offered  to  prove  on  the  trial  "  that  plaintiff 
in  this  case  could  have  reached  his  destination,  being  the 
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1.  couirrr :      depot  at  Leon,  Iowa,  by  ffoinff  a  different  route, 

bridceoutof  ^  .  jj  ji-j 

reprtir:  Injury  over  a  ffooQ  road  and  across  a  ffood  bridge,  at 

to  traveler:       ,  ,    ,.  .,  ,  ,  ,11 

eyideiiceof      least  a  halt  a   mile  nearer  than  lie  could  have 

other  safe 

route.  reached  it  by  the  road  he  did  travel  upon."     Aa 

objection  to  this  evidence  that  it  was  immaterial  was  sus- 
tained, and  in  so  ruling  appellant  insists  that  the  court  erred. 
Counsel  for  the  appellee  insist  that  the  ruling  is  right,  because 
there  is  no  evidence  which  tends  to  show  that  the  i)laintiff 's 
destination  was  the  depot  in  Leon.  Tlie  offer  assumes  that 
the  depot  was  his  destination.  Construing  the  offer  fairly,  it 
amounted  to  this:  Upon  the  supposition  that  the  plaintiff 's 
destination  was  the  depot  in  Leon,  we  offer  to  prove,  etc. 
Now,  the  objection  was  that  the  evidence  offered  was  imma- 
terial. In  sustaining  it  we  think  the  court  must  have  held 
that  the  evidence  was  immaterial  upon  the  supposition  or 
basis  of  the  offer.  It  is  conceded  that  the  plaintiff's  destina- 
tion was  Leon,  but  it  was  material,  because  of  the  location  of 
the  depot,  that  his  destination  should  be  at  that  particular  place 
in  the  town.  We,  however,  think  there  was  some  evidence  that 
the  plaintiff's  destination  was  the  depot.  The  plaintiff  testifies 
that  "  it  would  be  from  where  he  started  with  the  hogs  one- 
half  mile  to  main  road  north,  and  from  there  to  Leon  depot 
from  three  and  a  half  to  four  miles."  Besides  this,  we  think 
that  the  jury  might  have  come  to  the  conclusion  from  the 
evidence  that  the  hogs  were  to  be  delivered  to  the  depot  for 
shipment.  Taking  into  consideration  the  form  of  the  ques- 
tion, the  objection  thereto,  the  ruling,  what  the  court  and 
parties  must  have  thought  and  intended  the  decision  meant, 
its  bearing  on  the  introduction  of  evidence,  and  the  whole 
evidence,  we  think  the  evidence  offered  should  have  been 
admitted.     Parkhill  v.  Town  of  Brighton,  61  Iowa,  103. 

IL   The  defendant  asked  the  court  to  instruct  the  jury  as  fol- 
lows: "  If  you  find  that  plaintiff  knew  of  the  dangerous  and  un- 

2.  — : :  safe  condition  of  the  bridge,  and  could  have  reached 

tributory  neg-  his  destination   as  readily  and  conveniently  by 

ligpiicet  ques-  y       •> 

lion  for  jurj%    going  upou  a  different  road,  the  fact  that  he  went 
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upon  this  bridge  of  itself  constitutes  contributory  negb'gence, 
and  you  should  find  for  the  defendant."  This  instruction  was 
refused.  The  thought  of  the  instruction  is  that  if  there  was 
another  road  which  was  safe  and  convenient,  and  the  plaintiff 
knew  the  bridge  in  question  was  unsafe,  then  the  plaintiff 
was,  as  a  matter  of  law,  guilty  of  contributory  negligence.  The 
instruction  goes  much  further  than  the  one  approved  by  this 
court  in  the  Parkhill  Case;  for  in  that  case  the  jury  were  re- 
quired to  find  that  it  was  imprudent  for  the  plaintiff  to  go  over 
a  walk  which  he  knew  was  dangerous,  and  in  this  will  be  found 
the  vice  of  the  instruction  under  consideration.  The  bridge 
in  question  was  not  barricaded;  but  from  its  location  and 
situation  the  public  were  invited  to  pass  over  it.  It  is  true 
that  it  was  unsafe,  and  the  time  would  come,  and  perhaps  it 
had  already  come,  when  it  would  beimprudent  for  any  person, 
in  the  exercise  of  reasonable  discretion  and  prudence,  to 
make  the  attempt  to  pass  over  it;  but  this  was  a  question 
for  the  jury.  The  mere  fact  that  it  was  unsafe  would  not  of 
itself  prevent  a  recovery.  Rice  v.  City  of  Des  MoineSy  40  Iowa, 
QZ%\  Munger  v.  City  of  Marshalltowny  59  Id.,  763;  Boss 
V.  City  of  Davenport^  66  Id.,  548 ;  Whitford  v.  Inhaiitanta  of 
Southbridge^  119  Mass.,  564;  Humphreys  v.  Armstrong  Co.^ 
66  Pa.  St.,  204.  It  is  possibly  true  that  in  none  of  the  fore- 
going cases  does  it  affirmatively  appear  that  there  was  another 
safe  and  convenient  way.  But  it  is  obvious,  we  think,  that 
this  fact  cannot  change  the  rule;  for,  as  the  bridge  in  question 
was  open  for  travel,  the  material  inquiry  was  whether  the 
plaintiff,  in  making  the  attempt  to  pass  over  it,  acted  with 
ordinary  care  and  caution,  having  a  prudent  regard  for  his 
own  safety.  The  court  did  not  err  in  refusing  the  instruc- 
tion under  consideration. 

In  view  of  a  retrial,  we  deem  it  proper  to  say  tliat  instruc- 
tion numbered  10^  given  by  the  court  is  erroneous,  because 
it  allows  a  recovery  without  reference  to  the  question  of  the 
defendant's  negligence.  It  may  be  that  it  was  not  sufficiently 
excepted  to,  as  the  plaintiff  contends:  and  possibly,  when 
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all  the  instractions  are  considered  together,  it  cannot  be  said 
to  be  prejudicial.  It  would  be  improper  to  consider  the 
question  whether  the  verdict  is  excessive,  and  we  are  unable 
to  discover  any  error  in  the  record  ex<jept  as  above  stated. 

liEVEBSfiD. 


The  Beaver  Valley  Bank  v.  Cousins  &  Spooner  et  al. 

1.  Execution:  garnishment  of  judgmjbnt  in  favor  of  execution 
debtor,  but  in  pact  belonotno  to  another,  a  judgment  appeariug 
of  record  in  favor  of  the  execution  defendant,  but  which  in  fact  belon^rs 
to  another,  cannot,  by  the  gamishoieDt  process,  be  subjected  to  the 
execution,  where  it  appears  that  the  execution  plaintiff  has  been  in  no 
way  prejudiced  by  the  fact  that  the  jud^rment  appeared  to  belong  to  his 
debtor.  In  such  cases  the  law  will  look  to  the  very  rights  of  the  parties, 
and  will  not  suffer  an  execution  to  be  satisfied  out  of  another's  property. 

Appeal  from  Butler  District  Court. 
Friday,  October  23. 

Action  at  law  upon  a  bond  executed  to  a  sherift*  to 
indemnify  hiui  against  any  claimant  of  money  in  his  hands, 
collected  upon  execution,  against  damages  which  he  might 
sustain  by  reason  of  the  unlawful  payment  thereof  to  defend- 
ants, the  principals  in  the  bond.  There  was  a  trial  to  the 
court  without  a  jury,  and  a  judgment  for  plaintiff,  a  claim- 
ant of  the  money.     Defendants  appeal. 

//.  C.  Ilemenway^  for  appellants. 

O,  B.  Courtright^  for  appellee. 

Beck,  Cii.  J. — I.  The  undisputed  facts  Ib  the  case  are  as 
follows:  (1)  Plaintiff  recovered  a  judgment  against  F.  TV". 
Kice,  who  subsequently  recovered  a  judgment  against  one 
Benson.     (2)  Benson   being  garnished  by  plaintiff  as    the 
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debtor  of  F.  W.  Rice,  and  answering  that  lie  was  indebted 
to  him  upon  the  judgment,  another  judgment  wa^  rendered 
against  him  in  its  favor  as  garnishee,  upon  which  an  execu- 
tion was  issued  and  delivered  to  tlie  sheriff.  (8)  Benson  paid 
the  money  to  the  sheriff,  who,  at  the  time,  held  an  execution 
upon  the  judgment  against  F.  W.  Rice,  in  favor  of  plaintiff. 
(4)  The  debt  upon  which  the  judgment  in  favor  of  F.  W. 
Rice  was  rendered  against  Benson  was,  in  fact,  the  property 
of  Levi  Rice,  for  whom  F.  W.  Rice  had  acted'  as  agent  in 
the  transaction  out  of  which  the  debt  originated,  but  for  con- 
venience, or  other  lawful  purpose^  the  note  was  made  payable 
to  F.  W.  Rice.  (5)  The  judgment  rendered  ui>on  this  note 
against  Benson,  under  which  defendants  Cousins  &  Spooner 
claim  the  money  in  question,  was  assigned  to  them  in  pay- 
ment of  property  bought  for  and  used  by  Levi  Rice;  he 
receiving  the  sole  benefit  therefrom.  (6)  Neither  Cousins  & 
Spooner,  nor  Levi  Rice,  nor  F.  W.  Rice,  had  knowledge  of 
the  garnishment  of  Benson  in  the  proceedings  instituted  by 
plaintiff.  (7)  After  the  money  in  question  came  into  the 
liands  of  the  sheriff,  both  plaintiff  and  Cousins  &  Spooner 
claimed  it.  And  the  sheriff,  being  doubtful  as  to  whom  it 
should  be  paid,  required  the  indemnifying  bond  of  defend- 
ants, and  upon  its  execution  paid  the  money  to  them.  Upon 
this  bond  the  action  was  brought 

II.  We  are  of  tlie  opinion  that  the  district  court  erred 
in  holding  that  plaintiff  is  entitled  to  recover  upon  the  bond. 
The  property  in  the  note  executed  by  Benson  to  F.  W.  Rice 
was  in  Levi  Rice,  and  the  same  is  true  of  the  judgment  ren- 
dered thereon.  It  is  true  that  F.  W.  held  the  note  and  judg- 
ment in  his  own  name,  but  he  so  held  them  as  an  agent  or 
trustee  of  Levi,  who  could  at  any  time  have  enforced  their 
transfer  to  him,  or  the  payment  of  the  proceeds  thereof.  He 
was  the  real  owner  of  the  note  and  judgment,  and  of  the 
money  paid  thereon.  The  judgment,  being  the  property  of 
Levi,  was  assigned  to  Cousins  &  Spooner  to  pay  a  debt  he 
owed  them.     The  plaintiff,  being  a  creditor  of  F.  AV.  Rice, 
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cannot  enforce  its  judgment  against  property  not  belonging 
to  him.  The  law  will  consider  the  very  rights  of  the  parties, 
inquire  who  is  the  real  owner  of  the  money  in  question,  and 
awaixi  it  accordingly.  It  will  not  appropriate  the  money  to 
the  payment  of  the  debt  of  F.  W.  Rice,  who  did  not  hold 
the  title  thereto.  There  is  no  fraud  or  misrepresentation  in 
the  case  which  gives  plaintiff  any  claim  to  the  money.  It 
was  not  induced  to  part  with  any  right  by  a  knowledge 
of  the  fact  that  the  note  and  mortgage  were  in  the  name  of  F. 
W.  Rice.  It  is  not  shown  that  plaintiff  gave  him  credit  for 
the  reason  that  he  held  the  note  and  judgment  in  his  own 
name.  Plaintiff  stands  simply  in  the  position  of  one  attempt- 
ing to  collect  the  judgment  in  his  favor  from  property  not 
owned  by  his  debtor.  It  has  lost  nothing  by  reason  of  the 
fact  that  its  debtor  held  the  note  and  judgment,  and  is  in  no 
worse  position  than  it  would  have  been  in  had  the  real  own- 
ership of  the  note  or  mortgage  appeared  upon  its  face. 
These  considerations  lead  us  to  the  conclusion  that  the 
sheriff  rightly  paid  the  money  to  defendants,  and  that  there 
can  be  no  recovery  upon  the  indemnifying  bond  upon  which 
this  suit  is  brought. 

Questions  in  regard  to  the  validity  of  the  bond,  based 
upon  the  fact  that  it  is  not  authorized  by  the  statute,  need 
not  be  discussed  and  decided. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  will  be  remanded  for  a  judgment  in  accord  with  this 
opinion. 

Reversed. 
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Arnold  v.  IIawlet.  ^r^ 

Action  to  Cancel  Void  Judgment:  tn  what  court  brought: 
JURI8DICTI0K.  Where  a  jadgment  is  absolutely  void,  becaase  no 
notice  of  the  action  was  served  on  the  defendant,  an  original  action  in 
chancery  to  cancel  the  judgment  may  be  maintained  in  any  court  hav- 
ing jurisdiction  of  such  matters,  and  the  power  to  grant  relief  is  not 
limited  to  the  court  in  which  the  judgment  was  rendered.  J^^^  ^ 

:  KECE88ITY    OF    ITBOATIVINO    INDE6TBDKUS8.      If    a   judgment        'u^  W 

which  is  void  for  want  of  jurisdiction  of  the  judgment  defendant  is  to  be  |*|||  ^ 

regarded  as  prima  facie  evidence  of  indebtedness,  (which  is  doubted,)  W^mM 

and  if,  consequently,  it  is  necessary  to  deny  the  existence  of  any  indebt-  *^*®  "^^l 

edness  upon  the  cause  of  action  on  which  the  judgment  was  rendered.  I  ^^T  m 

in  order  to  state  a  good  cause  of  action  in  equity  for  the  cancellation  of  ^  , 

the  judgment,  then  the  petition  in  this  case  (see  opinion)  sufficiently  ^^^    ^ 
denied  such  indebtedness,  and  the  demurrer  thereto,  which  admitted 
the  allegations  thereof,  was  properly  overruled. 


Appml  from  Webster  District  Court. 

Friday,  October  23. 

One  Schofield  obtained  a  judgment,  in  a  law  action  against 
the  plaintiff,  which  is  the  property  of  the  defendant.  This 
is  an  action  in  equity  to  set  aside  and  cancel  such  judgment. 
A  demurrer  to  the  petition  was  overruled,  and  the  defendant 
appeals. 

Theo.  Hawley^  pro  se. 

J.  F,  Duncombe^  for  appellee. 

Seevers,  J. — I.     It   is   alleged   in  the  petition  that  no 

notice  of  the  pendency  of  the  action  in  which  the  judgment 

was  rendered  was  ever  served  on  the  plaintiff,  and 

1.  ACTION  to  .      .    , .     . 

cancel  void  that  the  court  had  no  jurisdiction  or  power  to 
ilrouKht"'*  render  it,  but  that  the  same  constitutes  an  appar- 
jurisdicuon.  ^j^^  |jgj^  ^^  ^\^q  plaintiff's  property,  and  therefore 
lie  asked  to  have  it  set  aside. 
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There  was  a  demurrer  to  the  petition  on  two  grounds;  the 
first  being  that  the  court  had  no  jurisdiction  or  power  to 
grant  the  relief  asked.  This  is  based  on  the  thought  that, 
as  the  judgment  was  rendered  in  the  circuit  court,  the 
plaintiiF's  remedy  is  ooirfined  to  that  court.  Both  the  dis- 
trict and  circuit  courts  are  courts  of  general  jurisdiction,  and, 
if  the  judgment  in  question  was  voidable  only,  we  may  con- 
cede that  the  plaintiff,  in  order  to  have  it  set  aside,  should 
have  proceeded  in  the  court  in  which  it  was  rendered.  But 
the  demurrer  admits  the  allegations  of  the  petition  which 
are  well  pleaded  to  be  true.  This  being  so,  the  judgment  in 
question  is  absolutely  void,  and  yet  is  an  apparent  lien  on  the 
plaintiff's  property.  The  plaintiff,  therefore,  we  think,  may 
proceed  in  any  court  having  equitable  jurisdiction,  and  have 
such  judgment  set  aside. 

The  judgment  was  rendered  in  June,  1881,  and  the  plaint- 
iff obtained  knowledge  thereof  in  December,  1883.  The 
time  within  which  the  plaintiff  might  proceed  under  chapter 
1  of  title  19  of  the  Code  in  the  circuit  court,  in  the  manner 
therein  provided,  had  expired  when  the  plaintiff  first  obtained 
knowledge  of  such  judgment.  Code,  §§  8156,  8167.  It  is 
eaid  that  an  action  is  regarded  as  still  pending,  although 
judgment  lias  been  recovered  therein,  as  long  as  such  judg- 
ment remains  unsatisfied,  and  that  therefore  the  reliet*  asked 
should  have  been  applied  for  in  the  court  in  which  tlie  judg- 
ment was  rendered.  Wegman  v.  Childs^  41  N.  Y.,  159; 
Mann  v.  Blount^  65  N.  C,  99.  This  rule,  which  for  the 
purposes  of  this  case  may  be  conceded,  applies  whei^e  there 
is  a  valid  judgment,  and  an  order  is  asked  in  aid  of  the 
enforcement  of  the  judgment,  or  for  the  purpose  of  granting 
relief  against  it  to  which  the  defendant  may  be  entitled. 
Ciit  it  has  no  application,  we  think,  to  a  case  where  the  judg- 
ment is  in  fact  void,  but  yet  is  an  apparent  lien.  Oilman 
V.  Donovan^  59  Iowa,  76,  has  no  application  to  the  case  at 
bar.  A  new  trial  was  sought  in  that  case  by  petition  in  the 
court  where  the  judgment  was  obtained,  and  it  was  held  that 
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a  ehaDge  of  the  plaoe  of  trial  in  such  case  could  not  be  had. 
This  proceeding  cannot  be  classed  as  a  bill  of  review,  as 
counsel  claim,  but  it  is  an  original  action  to  set  aside  or  can- 
cel a  judgment  at  law.  A  bill  of  review  under  the  old  prac- 
tice could  only  be  filed  to  correct  eri'ors  in  a  decree  in  equity, 
and,  of  course,  it  should  be  brought  in  the  court  in  which  the 
decree  was  entered.  The  first  ground  of  demurrer  was  there- 
fore properly  overruled. 

II.  The  second  ground  of  demurrer  is  that  the  facts  stated 
in  the  petition   do  not  entitle  the  plaintiff  to  the  relief 

demanded,  and  the  point  made  is  that  it  is  not 

2raSvfn^'  stated  in  the  petition  that  the  plaintiff  is  not 
ludebtedness,  indebted  on  the  cause  of  action  stated  in  the 
petition  on  which  the  judgment  was  rendered,  or  that  he  has 
any  defense  thereto.  In  support  of  this  proposition  several 
authorities  are  cited,  among  which  are  Dryden  v,  Wyllis^  51 
Iowa,  534;  Gilman  v.  Donovan^  53  Id.,  362.  In  these 
cases  the  judgment  was  voidable  only,  and  this  is  true  as  to 
Coon  V.  JoneSy  10  Iowa,  131,  in  which  case  the  service  of 
notice  was  insuflicient;  that  is,  defective  merely.  To  the 
same  effect  is  Taggart  v.  Woody  20  Iowa,  236.  lu  Parsons 
V.  Nutting^  45  Iowa,  404,  there  was  an  appearance  by  an 
attorney  who  possibly  had  no  authority  to  appear,  but  the 
existence  of  the  indebtedness  was  admitted,  and  the  judg- 
ment was  said  to  be  oppressive  only  for  the  i-eason  that  an 
amount  of  costs  had  been  made  and  taxed  to  the  plaintiff 
which  were  wholly  unnecessary,  and  it  was  held  that  he 
should  have  tendered  or  offered  to  pay  the  amount  admitted 
to  be  due. 

But,  as  we  have  said,  the  judgment  in  this  case  is  absolutely 
void,  and  our  attention  has  not  been  called  to  any  adjudged 
case  which  holds  that  before  a  party  can  obtain  relief  in  a 
court  of  equity  against  such  a  judgment  he  must  deny  and 
show  that  he  is  not  indebted  to  the  party  obtaining  the  judg- 
ment. The  effect  of  such  a  rule  would  be  that  a  void  judg- 
ment is  prima  facie  evidence  of  indebtedness.     We  incline 
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to  think  that  such  cannot  be  the  rnle;  but  concede  that  it  is; 
then  we  may  remark  that  it  is  substantially  stated  in  the 
petition  that  no  valid  indebtedness  existed  against  the  plaint- 
iff at  the  time  the  judgment  was  rendered,  for  the  reason 
that  no  cause  of  action  against  him  was  stated  in  the  petition. 
Such  petition  is  made  a  part  of  the  petition  is  this  case,  and 
it  is  averred  that  the  petition  in  such  former  action  did  not 
allege  any  facts  against  the  present  plaintiff  which  authorized 
the  rendition  of  any  judgment  against  him.  Upon  looking 
into  said  petition  we  lind  the  foregoing  statement  to  be  true, 
and  it  must  be  regarded  as  admitted  by  the  demurrer.  This 
we  think  should  be  regarded  as  a  substantial  denial  that  any 
valid  indebtedness  existed. 

Ajtished. 


Citizen^    Baisk   v.   Rhutasel,    Defendant,   and    Tbiog, 

Intbbvenor. 

1.  Administrator:  by  whom  appointed:  evidence.    It  is  the  duty 

of  the  clerk  to  appoint  administrators  when  the  circuit  court  ia  not  in 
session;  but  when  it  is  in  session  that  duty  devolves  upon  the  court. 
(Code,  §  $  2312, 2315.)  But,  by  whomsoever  appointed,  it  is  the  duty 
of  the  clerk  to  issue  the  letters  of  administration;  (Code,  g  2365;)  so 
that  the  fact  that  letters  are  issued  by  the  clerk  in  term  time  is  no  evi- 
dence  that  the  appointment  was  not  made  by  the  court;  but  letters 
appearing  to  have  been  so  issued  may  properly  be  admitted  to  prove  the 
due  and  lawful  appointment  of  the  administrator. 

2.  Evidence:  pkacticb:  kbadino  pabt  op  deposition  taken  but 

not  uskd  bt  advebsabt.  a  party  may  introduce  a  deposition  taken 
by  his  adversary,  but  which  he  declines  to  introduce.  (See  cases  cited 
in  opinion.)  But  whether  he  should  be  permitted  to  introduce  a  por- 
tion only  of  such  deposition  depends  largely  on  circumstances.  If  the 
witness  has  been  examined  as  to  several  transactions,  he  may  introduce 
his  whole  testimony  touching  that  transaction,  without  introducing  his 
testimony  as  to  other  transactions;  but  he  should  not  be  allowed  to 
introduce  a  part  only  of  the  testimony  relating  to  but  a  single  transac- 
tion, without  mtipducing  all  that  the  witness  has  said  on  that  subject. 
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3.  Praotioe  in  Supreme  Court:  presumption  in  fa  yob  of  trial 

COURT.  Where  the  record  does  not  affirmatively  show  that  the  rulingr 
of  the  trial  court  was  wrong,  it  will  be  presumed  to  have  been  rijfht. 

4.  Evidence:  property  covered    by  chattel   mortgage:  iden- 

tity: DESCRIPTION.  Parol  tefiftimony  may  be  admitted  to  show  the 
identity  of  property  described  in  a  chattel  mortgage,  but  not  to  show 
what  property  is  described  in  the  mortgage,  the  mortgage  itself  being 
the  best  evidence  of  that. 

5.  Cross-Examination :  what  is  proper.    Questions  asked  in  cross- 

examination,  which  have  no  relation  to  the  subject  on  which  the  wit- 
ness was  examined  in  chief,  should  be  excluded. 

6.  Praotice:   directing  verdict:    example:    fraud  in    chattel 

MORTGAGE.  The  court  is  justified  in  directing  the  verdict  of  the  jury 
where  there  is  an  entire  absence  of  evidence  tending  to  establish  the 
cause  of  action  or  defense  alleged  in  the  pleadings.  (Sperry  v,  Ethe^ 
ridge,  63  Iowa,  543.)  And  so,  where  the  issue  related  to  the  validity  of 
a  chattel  mortgage,  while  there  may  have  been  some  evidence  of  a 
fraudulent  intent  on  the  part  of  the  mortgagor,  yet,  since  there  was  an 
entire  absence  of  evidence  of  such  intent  on  the  part  of  the  mortgagee, 
the  court  was  justified  in  directing  the  verdict  of  the  jury  on  that  point. 

Ajppeal  from  FrankUn  Circv/it  Court. 

Fbiday,  Octobeb  28. 

Aonoir  on  a  promissory  note  executed  by  defendant,  N. 
J.  Bhutasel.  A  writ  of  attachment  was  issued  in  the  cause, 
and  was  levied  on  certain  personal  property.  William  Trigg, 
as  administrator  of  the  estate  of  Lawrence  Rhutasel,  deceased, 
filed  a  petition  of  intervention,  in  which  he  alleged  a  claim 
to  the  attached  property  under  a  chattel  mortgage,  executed 
by  defendant,  N.  J.  Khutasel,  to  Lawrence  Rhutasel  to  secure 
a  promissory  note  for  $588.  In  his  answer  to  this  petition 
plaintiff  alleged  that  said  chattel  mortgage  was  given  for  the 
purpose  of  hindering  and  delaying  the  creditors  of  N.  J. 
Khutasel  in  the  collection  of  their  debts,  and  that  it  was  exe- 
cuted in  pursuance  of  a  corrupt  and  unlawful  combination 
and  agreement  between  N.  J.  Rhutasel  and  his  wife,  and  Law- 
rence Rhutasel,  his  father,  and  John  Rhutasel,  his  brother,  and 
the  intervener,  his  brother-in-law,  to  cheat  and  defraud  plaint- 


ai8  SUPREME  COUUT  OF  IOWA, 

Citizens'  Bank  ▼.  Bhniasel  et  al»  • 

iff  and  the  other  creditors  of  N.  J.  Rhntasel.  It  also  alleges 
that  intervenor's  appointment  as  administrator  was  made  with- 
out authority  of  law,  having  been  made  by  the  clerk  of  the  cir- 
cuit court  at  a  time  when  the  court  was  in  session.  At  the 
close  of  the  testimony  the  court  directed  the  jury  to  find  for 
the  intervenor,  and  a  judgment  was  entered  in  his  favor  on 
the  verdict  returned  in  accordance  with  this  direction. 
Plaintiff  appeals. 

Taylor  <&  Evans  and  D.  W.  Dow^  for  appellant. 

Harriman  <&  Luke  and  J,  H.  Bradley y  for  appellee. 

Keed,  J. — On  the  trial  intervenor  offered  in  evidence  his 

letters  of  administration.     These  letters  were  signed  by  the 

1.  ADMiNis-  clerk  of  the  circuit  court,  and  were  issued  under 
trator:  by       ,  ,       ^    ,  ,  ,        . 

whoinap-        the  seal  oi  that  court,  and  were  dated  at  a  time 

pointed;  evi-        ,  ,  ,  .        .     t^        ,  ,. 

deuce.  when  the  court  was  m  session  in  Franklin  county. 

Plaintiff  objected  to  the  admission  of  paid  letters  in  evidence 
on  the  ground  that  the  clerk  had  no  power  during  the  term 
of  the  court  to  appoint  an  administrator,  but  the  objection 
was  overruled. 

It  will  be  conceded  that  during  the  session  of  the  court  the 
power  to  appoint  administrators  is  in  the  court,  and  not  in 
the  clerk.  Code,  §§  2312,  2315.  It  does  not  api>€ar,  how- 
ever, that  the  appointment  in  question  was  made  by  the 
clerk.  The  only  evidence  that  it  was  so  made  is  the  fact  that 
the  letters  of  administration  are  signed  by  him.  But  the 
oflSce  of  the  letters  is  to  define  the  powers  of  the  administra- 
tor, and  they  are  not  the  evidence  of  the  source  of  his  appoint- 
ment. If  the  appointment  is  made  in  term  time,  it  should 
be  made  by  the  court,  and  the  clerk  has  power  in  vacation  to 
make  it.  But  in  either  case  it  is  the  duty  of  the  clerk  to 
issue  the  letters  of  administration,  and  they  should  be  signed 
by  him,  and  be  issued  under  the  seal  of  the  court.  See  Code, 
§  2365.  The  objection  was  properly  overruled,  then,  on  the 
ground  that  the  letters  of  administration  afforded  no  evidence 
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of  the  feet  on  whicli  it  was  based,  and  we  need  not  consider 
whether  the  regularity  of  the  appointment  could  be  ques- 
tioned in  a  collateral  proceeding,  a  question  which  was 
argued  by  counsel. 

II.     Plaintiff  offered,  to  read  tlie  answers  of  a  witness, 
whose  deposition  had  been  taken,  to  certain  of  the  interroga- 
2.  BviDENCE:    to^ies  whicli  were  asked  him.     The  deposition 
SSSiDg part    was  taken  by  intervener,  but  was  not  introduced 
Sikeirbut  not  by  him,  and  he  objected  to  plaintiff's  being  per- 
Tenary.  mitted  to  introduce  but  a  portion  of  it.     It  is 

well  settled  that  one  party  may  introduce  a  deposition  which 
was  taken  by  his  adversary,  but  which  he  declines  to  intro- 
duce. See  If  ale  v.  Gibbs,  43  Iowa,  380 ;  Wheeler  v.  Smith, 
13  Id.,  564;  Pelamov/rges  v.  Clarh^  9  Id.,  1.  But  whether 
he  should  be  permitted  in  such  case  to  introduce  but 
a  portion  of  such  deposition  depends,  we  think,  very 
largely  on  circumstances.  If  the  witness  has  been  examined 
as  to  different  transactions,  we  see  no  reason  why  the  opposite 
party  should  not  be  permitted  to  introduce  his  evidence 
touching  one  or  more  of  the  transactions,  while  declining  to 
introduce  it  as  to  the  others.  But  he  clearly  ought  not  to  be 
permitted  to  introduce  a  portion  of  his  testimony  on  any 
given  subject  while  declining  to  introduce  all  that  the  wit- 
ness had  said  on  that  subject.  It  would  be  manifestly  unjust 
to  permit  him  to  select  such  portion  of  the  testimony  with 
reference  to  a  particular  transaction  as  is  favorable  to  him, 
and  introduce  that,  while  he  refuses  to  offer  the  portions 
which  are  unfavorable  to  him.  In  the  present  case  counsel 
for  plaintiff  stated,  when  he  offered  to  read  the  answers  of 
the  witness,  that  they  were  offered  for  the  purpose  of  estab- 
lishing certain  facts.  The  deposition  is  not  contained  in  the 
al)stract,  nor  is  it  stated  therein  that  the  offer  included  all 
that  was  testified  to  by  the  witness  with  i-eference  to  the  facts 
3j^pRAOTiai  sought  to  be  proven  by  his  answers.  We  are 
SSnrjtion^n  w^^ble  to  determine  from  the  record,  then, 
favor  of  trial    ^ijether  the  offer  should  have  been  allowed  or 
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not     The  presumption,  liowever,  is  in  favor  of  the  correct 
ness  of  the  ruling  of  the  circuit  court  on  the  question. 

III,  Defendant,  K.  J.  Khutasel,  was  examined  as  a  wit 
ness  on  behalf  of  the  intervenor,  and  testified  that  the  prop- 
4.  EVIDENCE :  ^^^J  attached  was  tlie  same  that  was  covered  by 
S^ered^by  the  chattel  mortgage  given  by  him  to  Law- 
flrage :  iden-  I'cnce  Ilhutagel.  On  cross-jcxami nation  plaintifi^'s 
uou.  counsel  asked  the  witness  what  property  he  gave 

his  father  a  mortgage  on,  and  when  he  made  the  mortgage, 
and  whether  he  delivered  the  mortgage  to  his  father  on  the 
day  on  which  it  bears  date.  The  first  question  was  disal- 
lowed on  intervenor's  objection  that  the  mortgage  was  the 
best  evidence  of  what  property  was  covered  by  it,  and  the 
others  were  excluded  on  the  objection  that  they  were  not 
cross-examination.  These  rulings  are  assigned  as  error. 
We  think  they  w<?re  connect  The  mortgage  was  the  only, 
competent  evidence  of  the  contract,  between  the  mortgagor, 
and  mortgagee,  and  it  shows  what  particuliar  property  is  cov- 
ered by  it.  It  was  competent  ti*  prove  by  parol  tliat  the 
property  attached  was  the-  identical  property  covered  by  the 
mortgage.  But  plaintiff 's  question  did  not  call  for  a 
description  of  the  property,  nor  did  it  relate  to 

O.  CR088-EX- 

wbafisYm^*  *^®  identity  of  the  mortgaged  proi)erty  with 
proper.  f]^^^  seized  on  the  writ.     It  in  effect  asked  the 

witness  to  determine  what  property  was  covered  by  the 
mortgage,  and  clearly  it  was  incompetent.  The  otlver  ques- 
tions had  no  relation  to  the  subject  on  which  the  witness  was 
examined  in  chief,  viz.,  the  identity  of  tlie  property,  and  were 
properly  excluded  on  the  ground  that  they  were  not  proper 
cross-examination. 

IV.  Plaintiff  assigns  as  error  the  order  of  the  court 
directing  a  verdict  for  the  intervenor.  The  ground  upon 
6.  practice:    ^^^^^  ^^^  order  was  made  was  the  insufficiency 

dicif  exani-*''^"  ^^  ^^*®  evidence  to  establish  the  claim  made  by 
chattefmort^  plaintiff.  "We  have  held  that  the  court  is  justi- 
^^^'  fied  in  taking  a  case  from  the  jury  on  this  ground 
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only  when  there  is  an  entire  absence  of  evidence  tending  to 
establish  the  cause  of  action  or  defense  which  is  alleged  in 
the  pleadings.  Sperry  v,  Etheridge^  63  Iowa,  543.  tUnder 
the  issues  plaintiff  was  required  to  establish  (1)  that  the 
defendant  if.  J.  Rhutasel  executed  the  mortgage  under 
which  intervenor  claims  the  property  with  intent  to  hinder 
or  delay  or  defraud  his  creditors,  and  (2)  that  the  mortgagee 
accepted  the  instrument  with  a  like  fraudulent  intent. 

Without  setting  out  the  facts  and  circumstances  which  the 
evidence  tends  to  prove,  we  deem  it  sufficient  to  say  that  they 
have  some  tendency  to  prove  a  fraudulent  intent  by  K.  J. 
Rhutasel.  If  the  case  had  involved  the  question  of  his  inten- 
tion alone,  the  plaintiff  would  clearly  have  been  entitled  to  the 
verdict  of  the  jury  on  the  question.  But  there  was,  as  we 
think,  an  entire  absence  of  evidence  tending  to  prove  a  fraud- 
ulent intent  by  Lawrence  Rhutasel,  the  mortgagee.  The 
existence  of  the  ilidebtedness  for  the  security  of  which  the 
mortgage  was  given  is  not  denied.  Nor  is  it  claimed  that 
the  debt  was  one  for  which  the  creditor  might  not  honestly 
and  fairly  demand  and  accept  security.  The  creditor  prob- 
ably knew  that  his  debtor  was  embarrassed,  and  he  may  have 
known  that  the  mortgage  would  operate  to  defeat  or  delay 
other  creditors  in  the  collection  of  their  debts.  But  with  a 
knowledge  of  these  facts  he  might  lawfully  demand  security 
for  his  debt.  And  the  evidence,  we  think,  has  no  tendency 
to  prove  that  he  accepted  the  mortgage  with  any  other  motive 
than  a  desire  to  secure  his  own  interest. 

We  think,  therefore,  that  the  case  was  one  in  which  the 
court  might  properly  direct  the  verdict. 

We  find  no  error  in  the  record. 

Affirmed. 
Vol.  LXVII— 21 
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1.  Injonotion:  not  allowed  where  there  ib  rbicedt  at  law: 
example:  enjoinino  sale  of  mortgaged  chattels.  OnedaimiDg 
to  have  a  mortf^fage  on  chattels  cannot  have  an  iig* unction  to  restrain  the 
sale  of  such  chattels  under  another  senior  mortgrage,  on  the  grround  that 
such  chattels  are  not  covered  by  such  other  mortgagee;  because  he  has 
an  adequate  remedy  without  the  interference  of  equity,  in  that  he  may 
pursue  the  chattels,  by  virtue  of  his  mortgagrc,  at  any  time,  into  whose- 
soever hands  they  may  pass  by  the  sale. 

Appeal  from  Wright  Gvrouit  Court. 

Friday,  October  23, 

This  is  an  appeal  by  plaintiff  from  the  order  of  the  circuit 
court  sustaining  a  motion  to  vacate  a  temporary  injunction, 
which  had  been  issued  on  plaintiff's  petition,  restraining  the 
defendants  Graham  and  The  Elwood  Manufacturing  Company 
from  selling  certain  personal  property  in  a  proceeding  which 
they  had  instituted  for  the  foreclosure  of  two  chattel  mort- 
gages, which  were  executed  by  the  defendant  T.  D.  Eankin. 

Nagle  <&  Birdsall^  for  appellant. 

R.  H.  Whipple^  for  appellees. 

Reed,  J. — Plaintiff  and  the  defendants  Graham  and  the 
Elwood  Manufacturing  Company  each  hold  a  chattel  mort- 
gage executed  by  the  defendant  T.  D.  Rankin,  plaintiff's 
mortgage  being  junior  in  point  of  time  to  the  others.  Gra- 
ham and  the  Elwood  Company  commenced  proceedings 
to  foreclose  their  mortgages  by  notice  and  sale,  when 
plaintiff  instituted  this  proceeding,  in  which  he  asks  that 
they  be  enjoined  from  selling  the  property  until  the 
rights  of  the  parties  therein  arc  determined,  and  asking  that 
the  foreclosure  proceedings  be  transferred  to  the  circuit  court 
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for  the  purpose  of  having  the  interests  of  the  parties  in  the 
property  determined  by  the  court.  Defendants'  mortgages 
cover  the  interests  of  the  mortgagor  in  the  crops  of  oats  and 
com  then  growing  on  certain  designated  tracts  of  land,  while 
plaintiff's  covers  certain  stacks  of  oats,  also  the  interest  of 
the  mortgagor  in  the  crop  of  corn  growing  on  certain  desig- 
nated lands.  Plaintiff's  claim  is  that  a  portion  of  the  oats  in 
the  stacks  covered  by  his  mortgage  is  not  covered  by  defend- 
ants'  mortgages,  and  that  a  large  part  of  the  corn  covered  by  his 
mortgage  is  not  included  in  theirs. 

Before  the  injunction  was  served  upon  them  defendants 
had  taken  possession  of  all  the  property,  and  had  advertised 
it  for  sale,  and  claimed  the  right  to  appropriate  the  whole  of 
it  under  their  mortgages  for  the  satisfaction  of  their  debts. 
Among  other  grounds  of  the  motion  to  vacate  the  temporary 
injunction  are  the  following:  "On  the  face  of  the  petition 
the  order  for  an 'injunction  was  improperly  granted,"  and 
"  defendant  has  a  plain,  speedy  and  adequate  remedy  at  law 
for  the  wrong  of  which  he  complains."  Either  of  these  alle- 
gations of  the  motion,  we  think,  affords  a  suflBcient  ground 
for  vacating  the  injunction.  A  portion  of  the  property  which 
defendants  were  proceeding  to  sell  was  covered  by  each  of  the 
mortgages.  Plaintiff's  was  the  junior  mortgage.  Whatever 
interest  he  acquired  in  this  property  under  his  mortgage  he 
took  subject  to  defendant's  mortgages.  He  clearly  is  in  no 
position  to  question  their  right  to  foreclose  their  mortgages 
on  the  portion  of  the  property  which  he  admits  is  covered 
by  their  mortgages.  He  alleges  in  his  petition  that  if 
defendants  are  permitted  under  their  foreclosure  proceeding 
to  sell  the  portion  of  the  property  which  is  covered  by  his 
mortgage  alone,  he  will  suffer  irreparable  loss  and  damage,  in 
that  he  will  be  deprived  of  the  security  afforded  by  his  mort- 
gage for  his  debt.  But  we  do  not  see  wherein  he  would 
be  injured  by  such  sale.  The  purchaser  at  a  foreclosure 
sale  can  acquire  title  thereunder  only  to  such  property 
as  was  covered  by  the  mortgage.     Defendants'  mortgages 
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cover  certain  designated  property,  and  one  who  should  pur- 
cliase  thereunder  would  acquire  only  the  title  and  interest  on 
which  they  operate.  Code,  §  3312.  If,  then,  the  defendants 
in  their  foreclosnre  proceedings  should  sell  any  property  not 
covered  by  their  mortgages,  plaintiff  would  not  thereby  be 
divested  of  his  interest  therein,  but  he  might  follow  it  into 
the  hands  of  the  purchaser  and  enforce  his  remedy  against  it. 
We  are  of  the  opinion,  therefore,  that  plaintiff's  petition 
shows  no  grounds  for  the  issuance  of  an  injunction. 

Affirmed. 


The  Chicago,  Iowa  &  Dakota  R'y  Co.  v.  The  Cedar  Rapids, 
Iowa  Falls  &  Northwestern  R'y  Co.  et  al. 

J «  »i 

I  M  501        1.  Demnrrer  to  Answer:  good  as  to  part  but  bad  as  to  whole: 

improperly  sustainicd.    The  demurrer  to  the  answer  in  this  case, 

being  to  the  whole  answer,  which  raiRcd  issues  which  should  h^ve  been 

submitted  to  the  jury,  was  improperly  sustained. 

2.  Contract  in  Several  Parts:  all  parts  construed  together. 
Where  a  mortgage  was  but  the  execution  of  part  of  a  contemporaneous 
written  agreement,  the  mortgage  and  agreement  must  be  construed 
together  to  arriye  at  the  true  intention  of  the  parties. 

Appeal\from  Hardin  Circuit  Court 

Friday,  October  23. 

This  action  involves  the  title  to  an  uncompleted  line  of 
railroad  located  between  Forest  City,  in  Winnebago  count}*, 
and  Belmond,  in  Wright  county.  There  was  a  demurrer  to 
the  answer,  which  was  sustained,  and  defendants  appeal. 

S,  K.  Tracy ^  for  appellants. 

John  Porter^  for  appellee. 
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RoTHBOOK,  J. — The  Iowa  &  Minnesota  Railroad  Company 
was  organized  in  1874,  for  the  purpose  of  building  a  railroad 
from  Forest  City  to  Belniond.  After  procuring  the  right  of 
way  for  part  of  the  distance,  and  doing  considerable  grading 
on  the  line,  said  company  ceased  to  prosecute  the  enterprise. 
In  1881  the  Forest  City  Southern  Railway  Company  was 
organized  for  the  purpose  of  constructing  a  line  of  railroad 
between  the  said  points.  On  the  fourth  day  of  June,  1881, 
the  Iowa  &  Minnesota  Railroad  Company,  by  two  instru- 
ments in  writing,  one  of  which  was  in  the  nature  of  a  written 
agreement,  and  the  other  in  the  form  of  a  deed  of  conveyance, 
sold  all  of  its  right  of  way,  grading  and  franchise  in  said  uncom- 
2)leted  line  of  railroad  to  said  Forest  City  Southern  Railway 
Company.  The  consideration  agreed  to  be  paid  for  the  convey- 
ance was  $5,000,  which  was  to  become  due  on  the  first  day 
June,  1883.  The  written  agreement  provided  in  substance 
that  the  Forest  City  Southern  Railroad  Company  should 
carry  out  the  contract  of  sale  and  the  terms  of  the  written 
agreement,  and  should  execute  a  mortgage  for  the  purchase 
money  to  the  Iowa  &  Minnesota  Railroad  Company,  which 
should  be  recorded  in  the  several  counties  through  which  the 
line  of  road  passed.  It  was  further  stipulated  that  the  Forest 
City  Southern  Railroad  Company  should  condemn  the  right 
of  way  over  said  line  within  ninety  days  from  July  1,  1881, 
and  take  possession  of  said  grade,  and  do  the  necessary 
work  on  the  same  to  secure  the  line  against  any  other  rail- 
road company,  and  to  keep  the  property  free  and  clear  from 
any  mechanics'  liens  or  other  incumljrances  thereon,  so  that 
the  mortgage  for  $5,000  should  be  the  first  lien  upon  the 
property.  Said  written  agreement  further  provided  as  fol- 
lows: 

"(6)  It  is  further  agreed  between  said  parties  hereto  that 
in  case  the  five  thousand  dollars  ($5,000)  should  not  be  paid 
by  the  first  day  of  June,  1883,  without  interest,  as  afore- 
said, then  and  in  that  case  the  said  Forest  City  Southern 
Railway   Company  shall  make,  acknowledge,   execute  and 
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deliver  to  the  said  Iowa  &  Minnesota  Railroad  Company,  or 
to  such  person  or  company  as  that  company  may  designate, 
a  deed  of  conveyance,  which  shall  convey  to  said  Iowa  & 
Minnesota  Railroad  Company,  or  such  person  or  company  as 
may  be  so  designated,  as  aforesaid,  the  said  property  herein 
sold  to  the  said  Forest  City  Southern  Railway  Company, 
together  with  the  additional  improvements  thereon  that  said 
company  may  put  upon  said  property,  together  with  the  right 
of  way  which^  shall  be  hereafter  procured  over  said  line, 
which  shall  include  all  the  line  over  which  and  wherever  the 
same  has  been  procured  by  the  Iowa  & .  Minnesota  Railroad 
Company  between  Belmond  and  Forest  City,  together  with 
all  the  improvements  and  additions  to  said  property,  between 
the  points  designated,  in  Wright,  Hancock  and  Winnebago 
counties,  in  the  state  of  Iowa,  which  said  conveyance  shall 
convey  said  property,  and  all  the  rights  and  franchises,  clear 
from  any  and  all  liens  and  incumbrances  of  every  kind  and 
character  made  or  permitted  by  said  Forest  City  Southern 
Railway  Company  in  violation  of  the  terms  of  this  contract. 

'^(7)  It  is. further  agreed  that  the  last  division  of  this  con- 
tract is  subject  to  this  condition:  That  in  case  said  second 
party  should  desire  to  pay  the  said  sum  of  five  thousand 
dollars  ($5,000)  rather  than  make  said  reconveyance,  if  not 
before  paid,  it  may  have  the  privilege  of  so  doing  by  giving 
sixty  days'  notice  before  the  first  day  of  June,  1883,  in  writ- 
ing, of  such  desire  to  J.  F.  Duncombe,  the  president  of  said 
Iowa  &  Minnesota  Railroad  Company,  or  his  successor  in 
office. 

"(7)  It  is  further  expressly  agreed  between  the  parties  hereto 
that  the  failure  to  give  said  notice  within  sixty  days  named 
shall  make  the  sixth  division  of  this  contract  binding,  and 
if  the  notice  is  given,  and  the  five  thousand  dollars  ($5,000) 
is  not  paid  by  the  first  day  of  June,  1883,  then,  and  in  either 
case,  said  division  shall  be  binding,  and  said  fii-st  party  may 
liave  a  strict  foreclosure  of  said  mortgage,  and  have  the 
ecjuity  of  redemption  cut  off  by  a  decree  of  court,  or  said 
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first  party  may  enforce  in  equity  the  making  of  said  deed 
provided  for  in  said  sixth  division  of  this  contract,  at  the 
option  of  the  first  party  hereto,  or  said  first  party  may 
have  such  other  relief  in  the  premises  as  the  laws  or  equity 
can  give. 

"(9)  If  said  first  party  should  prefer  to  extend  the  time 
beyond  June  1,  1883,  if  the  money  shall  not  be  before  paid, 
or  if  the  deed  shall  not  be  then  made,  so  that  the  said  mort- 
gage shall  be  in  either  case  satisfied,  it  may^do  so,  but  in 
that  event  the  sum  of  five  thousand  dollars  ($5,000)  shall 
draw  interest  at  the  rate  of  ten  per  cent  per  annum,  payable 
annually;  but  at  any  time  thereafter  said  first  party  may  end 
the  time  so  extended  by  giving  sixty  days'  notice  in  writing, 
so  that  the  provisions  of  this  contract  would  apply  at  the  end 
of  the  time  of  said  extension  the  same  as  on  the  first  day  of 
June,  1883,  except  as  to  accumulated  interest." 

The  deed  conveyed  all  the  rl^ht,  title,  interest  and  prop- 
erty which  the  Iowa  &  Minnesota  Railroad  Company  had 
in  the  road-bed,  right  of  way,  grading  and  bridging  on  the 
line  between  the  two  points  above  named.  The  mortgage 
given  to  secure  the  payment  of  the  purchase  money  contained 
these  provisions:  "Provided  always,  and  these  presents  are 
on  the  express  condition,  that  if  the  said  Forest  City  Rail- 
way Company  shall  perform  each  and  every  of  the  covenants 
contained  in  the  written  contract  dated  the  fourth  day  of  June, 
1881,  made  between  the  parties  hereto  at  the  time  and  in  the 
manner  therein  designated,  and  shall  pay  the  money  at  the 
time  and  in  the  manner  therein  provided,  or,  on  a  failure  to 
pay  the  same,  shall  execute  the  deed  therein  required,  con- 
veying the  property  therein  agreed  to  be  conveyed,  and  in 
every  other  particular  shall  comply  with  the  terms,  condi- 
tions and  requirements  of  said  contract  at  the  time  and  in 
the  manner  therein  provided,  then  and  in  that  ease  the  above 
and  foregoing  conveyance  to  be  void,  otherwise  to  remain  in 
full  force  and  effect;  but  if  default  should  be  made  in  the 
payment  of  the  sum  of  money  as  therein  provided,  at  the 
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time  therein  provided,  or  if  the  first  party  shall  fail  to  pro- 
ceed to  secure  the  right  of  way  as  therein  provided,  within  the 
time  as  therein  provided,  or  shall  fail  to  take  and  hold  pos- 
session of  said  property  in  the  manner  and  form  therein 
provided,  or  shall  fail  to  perform  any  covenant  contained  in 
said  contract  between  said  parties  within  the  time  and  in  the 
manner  provided  therein,  then  the  said  second  party  shall 
have  the  right  forthwith  to  proceed  by  strict  foreclosure,  or 
by  any  other  iWful  mode,  to  enforce  said  contract  and  tlie 
mortgage,  or  collect  the  money  therein  provided,  together  with 
all  the  interest  and  costs,  at  the  option  of  the  said  second 
party." 

On  the  twenty-eighth  day  of  April,  1882,  the  name  of  the 
Forest  City  Southern  Railroad  Company  was  changed  to  that 
of  the  Chicago,  Iowa  &  Dakota  Railroad  Company,  the  plaint- 
ifl*  herein.  The  $5,000  of  purchase  money  has  not  been  paid. 
The  plaintiff  alleges  in  its  petition  that  it  took  possession  of 
the  road,  condemned  right  of  way,  and  was  proceeding  to  com- 
plete the  said  line  in  compliance  with  its  contract,  and  that  on 
the  nineteenth  day  of  November,  1883,  for  the  purpose  of  ter- 
minating any  further  extension  of  the  time  of  payment  of  the 
$5,000  purchase  money,  the  Iowa  &  Minnesota  Railroad 
Company,  by  its  proper  oflScer,  served  notice  on  the  Chicago, 
Iowa  &  Dakota  Railroad  Company,  requiring  payment  to  be 
made  within  sixty  days  thereafter;  and  that  on  the  fifteenth 
day  of  January,  1884,  the  plaintiff  tendered  and  offered  to 
said  defendants  the  full  amount  of  the  principal  and  interest 
due  on  said  mortgage,  and  that  the  tender  was  refused. 
The  petition  charges  that  the  defendants  have  acquired  the 
interest  of  the  Iowa  &  Minnesota  Railroad  Company  in  said 
mortgage,  and  have  wrongfully  taken  possession  of  the  line 
of  road  to  the  great  damage  of  the  plaintiff.  Damages  in 
the  sum  of  $300,000  are  demanded,  and  it  is  prayed  that  the 
defendants  be  restrained  from  in  any  manner  interfering  with 
or  entering  upon  any  part  of  the  grade,  road-bed  or  right  of 
way. 
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The  defendants  in  their  answer  deny  that  the  plaintiff  has 
in  any  manner  complied  with  its  contract,  and  alkge  that  the 
plaintiff  ceased  to  work  on  said  contemplated  line  of  road, 
and  for  years  has  never  done  any  work  thereon,  and  has  aban- 
doned said  project,  and  refused  to  carry  out  the  wishes  of 
the  public  in  voting  taxes  and  giving  aid  for  the  construction 
of  said  railway,  and  that  the  plaintiff  has  no  right  to  use, 
occupy  or  control  any  part  of  said  road,  because  it  failed  to 
pay  said  $5,000  purchase  money  by  the  first  day  of  June, 
1883;  that  it  was  agreed  in  said  contract  and  mortgage  that 
if  the  said  purchase  money  was  not  paid  when  due,  the  said 
Forest  City  Southern  Railroad  Company  should  reconvey, 
by  a  proper  deed,  to  the  Iowa  &  Minnesota  Railroad  Com- 
pany, or  to  such  person  or  company  as  it  should  direct,  all 
the  property,  rights  and  improvements  made  on  said  line 
between  Belmond  and  Forest  City,  free  from  any  and  all  liens 
and  incumbrances  made  by  the  said  Forest  City  Southern 
Railway  Company;  and  that  on  the  nineteenth  day  of  Novem- 
ber, 1883,  the  Iowa  &  Minnesota  Railroad  Company  declared 
the  rights  of  the  plaintiff  to  the  property  forfeited,  and  on 
said  last  date  demanded  a  reconveyance  of  the  same. 

The  answer  further  avers  that  on  the  twenty -first  of  Novem- 
ber, 1883,  the  said  Iowa  &  Minnesota  Railway  Company  made 
and  delivered  to  one  of  the  defendants  a  deed  of  conveyance 
of  all  of  said  property,  and  that  thereunder  said  defendant 
was  in  possession  and  subrogated  to  all  the  rights  of  the 
vendor  in  said  property.  It  is  expressly  denied  in  the  answer 
that  any  extension  of  the  time  of  payment  of  the  purchase 
money  was  at  any  time  given  by  any  act  of  the  Iowa  &  Min- 
nesota Railroad  Company.  The  defendant  prays  that  the 
plaintiff  may  be  ordered  and  decreed  to  reconvey  all  said 
right  of  way,  road-bed  and  improvements  on  said  line  to  tl  e 
defendants,  and  that  all  right  and  claim  of  the  plaintiff  thereto 
be  declared  null  and  void. 

It  is  exceedingly  doubtful  whether  the  demurrer  should 
have  been  entertained  by  the  court.     There  is  but  one  defense 
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1.  DEMURRBB  s^t  up  iu  thc  aoBwer.  It  consists  of  explicit 
po<?a  as^to*  denials  of  certain  averments  of  'the  petition,  and 
as lo whole:     averments  of  other  facts:  and  upon  these  denials 

improperly  -"^ 

susiained.  and  averments  the  defendants  claim  that  the  plaint- 
iff has  no  right  to  the  property,  and  demand  a  conveyance  of  it 
to  the  defendants.  It  is  not  a  case  of  a  demurrer  to  one  of 
two  distinct  and  independent  defenses  set  up  in  one  count 
of  the  answer,  as  in  Wright  v.  Connor^  34  Iowa,  240.  In 
the  language  of  the  demurrer,  it  assails  that  part  of  the  answer 
which  is  in  the  nature  of  a  cross-petition  asking  affirmative 
relief,  and  which  asks  that  plaintiffs  be  required  to  make  a  deed 
of  conveyance  of  the  property  in  controversy.  The  affirm- 
ative relief  demanded  is  based  wholly  upon  the  denials  of  the 
answer,  and  the  averments  of  fact  tlierein  contained.  It  is 
averred  in  the  answer  that  the  plaintiff  abandoned  the  line 
of  road,  and  suffered  a  forfeiture  of  all  its  rights,  by  failing  to 
pay  the  purchase  money. 

These  averements  must  be  taken  as  true  upon  demurrer. 
What  the  plaintiff  seeks  to  have  determined  by  the  demurrer 
^   •  is  that  time  is  not  the  essence  of  the  written 

2.  CONTRACT 

parfsTau^  agreement  and  mortgage*  This  proposition,  we 
stTued*^  to-  think,  is  correct.  Both  instruments  must  be  con- 
gether.  gtrued    together.     They   are  jarts   of  the  same 

ti'ansaction,  and  by  their  terms  time  is  not  of  their  essence. 
Indeed,  it  appears  that  such  was  not  the  intention  of  the 
parties.  The  plaintiff  did  not  forfeit  al!  ri^ht  under  the  con  • 
veyance  made  to  it  by  merely  failing  to  pay  the  purchase 
money  when  it  became  due;  but  if  it  abandoned  the  line,  or 
forfeited  its  rights  for  any  other  reason,  it  is  in  no  position  to 
demand  that  the  defendailt  shall  take  up  its  railroad  track, 
and  cease  to  operate  the  road.  These  questions  should  be 
determined  upon  a  trial  of  the  cause.  They  cannot  be  prop- 
erly  determined  by  demurring  to  a  part  of  the  answer. 

Revebsed. 
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Mablinq  V.  The  Buelinoton,  Cedar  Rapids  &  Kortueun 

R'y  Co. 

1.  Praotioe  in  Supreme  Court:  discretion  of  trial  court  in 

ALLOWING    AMENDMENT    NOT    INTERFERED    WITH.     This    COUrt  doe» 

not  interfere  with  the  discretion  of  trial  courts  in  allowing  amendments 
within  the  time  fixed  by  statute.  Accordingly,  an  order  allowing  an 
amendment  to  the  answer,  in  the  nature  of  a  cross-petition,  in  this  case, 
wh<*n  it  was  called  for  trial,  will  not  be  reviewed . 

2.  Trial  by  Jury:  equitable  issues  raised  bt  cross-petition  in 

LAW  action.  When  an  action  is  begun  by  ordinary  proceedings,  but  a 
cross-petition  is  filed  showing  facts  under  which  complete  relief  cannot 
be  granted  at  law,  the  case  is  a  proper  one  for  equitable  cognizance,  and 
the  plaintiff  cannot  insist  on  a  trial  by  jury. 

3.  Bailroads:  condemnation  of  riout  of  wat:  papers  lost:  othkk 

evidence.  The  condemnation  papers  for  the  right  of  way  in  question 
being  lost,  the  facts  of  condemnation  and  the  payment  of  the  award  to 
the  plaintiff  were  sufficiently  established  for  the  purposes  of  the  case  by 
other  evidence,    bee  opinion. 

4 :  — '■ — :  evidence  of  succession  to  rights  of  condemning 

COMPANY.  Where  it  was  shown  by  parol  that  the  condemning  company 
had  changed  its  name,  and  that  the  defendant  held  under  a  conveyance 
from  one  who  purchased  the  right  of  way  at  a  foreclosure  sale  in  an 
action  brought  against  the  condemning  company,  in  its  new  name, 
held  that  this  was  sufficient  evidence  that  defendant  had  succeeded  to 
the  rights  of  the  condemning  company,  especially  where  there  was  no 
adverse  claim  made  by  the  condemning  company  or  any  one  claiming 
under  it. 

5. : :  non-user:  statute  of  limitations:  estoppel.    The 

evidence  (see  opinion)  fails  to  establish  plaintiff 's  claim  that  the  right 
of  way  in  question  had  been  abandoned  for  more  than  ten  years;  and, 
besides,  he  is  precluded  from  insisting  upon  such  abandonment  by 
his  agreement,  made  with  defendant's  lessee,  whereby  said  lessee  con- 
structed, and  has  ever  since  maintained,  the  very  road  of  which  he  now 
complains.  ^ 

Appeal  from  Johnson  District  Court, 

Friday,  October  23. 

This  is  an  action  by  which  the  plaintiff  seeks  to  recover 
damages  for  an  alleged  trespass  upon  certain  lands.     Tluere 
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was  an  answer  and  an  amendment  thereto  in  the  nature  of  a 
cross  petition  in  equity.  A  trial  was  had  to  the  court,  and 
a  decree  was  entered  for  the  defendant.     Plaintiff  appeals. 

Milton  Bemley  and  Z.  W.  Clapp^  for  appellant. 

Boal  d;  Jackson^  for  appellee. 

EoTHEOCK,  J. — The  plaintiff  by  his  petition  claims  that  in 
October,  1879,  the  defendant  wrongfully,  unlawfully,  and  with- 
out permission  of  plaintiff,  entered  upon  and  took  possession  of 
a  strip  of  land  100  feet  wide  running  through  plaintiff's  farm, 
and  Constructed  a  railroad  track  upon  the  same,  and  is  now 
operating  a  railroad  thereon,  and  he  demands  a  judgment 
for  $1,200  for  said  wrongful  trespass  and  injury.  The  defend- 
ant by  its  answer  admits  that  it  is  in  possession  of  the  land, 
but  claims  that  such  possession  is  rightful,  for  the  reason 
that  in  the  year  1867  a  corporation  known  as  the  Iowa  North- 
ern Central  Railroad  Company,  organized  for  the  purpose  of 
building  a  line  of  railroad  from  the  city  of  Keokuk,  lowu, 
through  the  counties  of  Le«,  Henry,  Washington  and  John- 
son, surveyed  its  line  through  the  lands  of  the  plaintiff,  and 
upon  the  100  feet  described  in  plaintiff's  petition,  and  applied 
to  plaintiff  to  purchase  the  right  of  way  therefor,  which  was 
refused;  that  thereupon  said  company  caused  a  sheriff's  jur}'^ 
to  appraise  the  damages  resulting  from  the  taking  of  said 
land,  and  that  the  compensation  to  which  plaintiff*  was 
entitled  was  assessed  by  said  jury  at  $700,  which  sum  was 
paid  to  plaintiff  in  August,  1867,  and  that  said  company 
then  entered  upon  said  premises  and  constructed  a  road-bed 
thereon;  that  in  1879  the  Iowa  City  &  Western  Railway 
Company,  having  succeeded  by  purchase  to  all  the  rights  of 
the  Iowa  Northern  Central  Railroad  Company,  constructed 
thereon  the  road  of  which  plaintiff  complains;  that  said  Iowa 
City  &  Western  Railroad  Company  applied  to  plaintiff  for 
an  instrument  of  release  of  any  claim  he  might  have  in  said 
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land;  that  it  was  then  agreed  between  the  parties  that  said 
railroad  company  should  build  a  bridge  at  such  an  •elevation 
as  to  permit  plaintiflF's  stock  to  pass  under  said  railroad  track, 
and  in  fencing  its  right  of  way  it  should  place  the  fence  not 
to  exceed  twenty -five  feet  from  the  center  line  of  its  track, 
along  the  west  side  thereof,  from  the  north  line  of  plaintift^s 
land  to  the  south  side  of  what  was  then  the  garden  about 
the  plaintiff's  house;  that  in  consideration  of  this  agreement 
to  bridge  and  fence,  as  stated,  plaintiff  consented  to  release 
any  and  all  right  he  might  have  in  any  part  of  said  100  feet 
by  reason  of  lapse  of  time  and  non-user;  that  the  said  com- 
pany, relying  upon  said  agreement,  constructed  the  road  and 
the  underground  pass,  and  in  so  doing  expended  large  sums 
of  money;  that  thereafter  the  said  Iowa  City  A  Western 
Bail  way  Company  leased  the  said  road  to  the  defendant. 

When  the  case  was  called  for  trial,  leave  was  granted 
to  the  defendant  to  amend  its  answer.  An  amendment  was 
filed  in  the  nature  of  a  cross-petition  in  equity,  which,  in 
addition  to  the  averments  of  the  original  answer,  set  forth  that 
the  sheriff  under  whom  the  condemnation  was  made  in  1867 
died  long  since,  and  that  defendant  has  made  diligent  efforts 
to  procure  the  proceedings  of  said  condemnation ;  that  the 
same  have  never  been  recorded,  and  cannot  now  be  found;  that 
the  defendant  is  entitled  to  have  its  right  and  title  as  lessor 
ascertained,  and  quieted  as  against  the  plaintiff's  claim  of  title 
in  the  land;  and  praying  that  the  Iowa  City  &  Western  Rail- 
way Company  be  decreed  to  be  the  owner  of  said  right  of 
way,  and  that  this  defendant  as  lessee  is  entitled  to  the  occupa- 
tion thereof,  and  to  have  such  rights  fully  and  forever  quieted 
as  against  any  and  all  claims  of  plaintiff.  The  plaintiff 
moved  to  strike  the  cross-petition  from  the  files  because  filed 
without  leave  of  the  court,  and  because  it  was  not  filed  until 
the  cause  was  reached  for  trial.  The  motion  was  overruled. 
Thereupon  the  .plaintiff  demurred  to  the  cross-bill,  and  the 
demurrer  was  overruled.  Afterwards  the  plaintiff  replied  to 
the  answer  and  cross-bill,  in  which  he  denied  that  any  con- 
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demnation  proceedings  were  had,  and  pleaded  that  the  road 
was  abandoned  by  the  Iowa  Northern  Central  Railroad  Com- 
pany, and  that  the  plaintiff  was  in  the  open,  notorious  and 
adverse  possession  of  said  right  of  way,  under  color  of  title 
and  claim  of  right,  for  more  than  ten  years  after  said  abandon- 
ment, and  before  his  possession  was  disturbed  by  the  defend- 
ant. 

There  are  many  other  averments  in  the  several  pleadings 
not  necessary  to  be  recited  in  this  opinion.  We  think  we 
have  set  out  enough  to  make  plain  the  grounds  upon  which 
we  determine  the  rights  of  the  parties. 

I.  It  is  claimed  by  the  plaintiff  that  the  motion  to  strike 
the  cross-petition  should  have  been  sustained,  because  it  was 

tiled  when  the  cause  was  called  for  trial.     It  is 

1.  PRACTICE 

coiirr^'Scre-  ^^^^^'7  ueccssaiy  to  say  that  the  pleading  was 
^urtmaifdw-  ^^  ^^®  nature  of  an  amendment,  and  we  do  not 
ineut"not\n-  interfere  with  the  discretion  of  trial  courts  in 
te  ere  w  I  .  j^j^Q^j^g  amendments  within  the  time  fixed  by 
the  statute. 

II.  The  plaintiff  demanded  a  trial  by  jury,  and  he  com- 
plains because  his  request  was  denied.  The  answer  and  cross- 
3.  TRIAL b        petition  presented  an  equitable  issue.     The  de- 

abie  Issues  fendant  was  in  possession  of  the  land,  and  the 
cr^^petition  plaintiff  commenced  his  action  for  trespass.  The 
ill  law  action,  ^^^^jj^n  fo^  trespass  was  not  based  upon  a  mere 
possessory  right  to  the  land  in  the  plaintiff.  He  claimed  to 
recover  because  he  was  the  owner  of  the  right  of  way  100 
feet  wide,  and  because  the  defendant  unlawfully  and  wrong- 
fully trespassed  upon  it.  The  apparent  title  of  record  was 
in  the  plaintiff.  The  defendant  claimed  the  right  to  the  pos- 
session of  the  land  under  the  alleged  condemnation  proceed- 
ings, and  alleged  that  all  of  the  papers  in  connection  there- 
with were  lost.  It  was  the  right  of  the  defendant  to  demand 
equitable  relief  and  a  decree  quieting  its  rights  to  the  land. 
It  was  entitled  to  a  decree  fixing  the  rights  of  the  parties  to 
the  land.     It  is  said  that  the  defendant  could  have  shown 
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every  fact  pleaded  on  a  trial  in  the  action  at  law  for  tres- 
pass, and  that  a  judgment  would  have  settled  the  rights  of 
the  parties.  We  think  the  defendant  was  entitled  to  more 
than  this.  It  could  demand  that  if  it  had  a  valid  right  of 
way  that  right  should  be  made  of  record  in  a  plainer  and 
more  specific  manner  than  a  mere  judgment  at  law  in  its 
favor  in  an  action  for  trespass.  The  decree  of  the  court 
requiring  the  defendant  to  remove  its  fence  on  one  side  of  the 
right  of  way  twenty-five  feet  nearer  the  center  of  the  track, 
to  correspond  with  an  agreement  of  the  parties,  shows  that  it 
was  a  proper  case  for  equitable  cognizance.  We  think  the 
court  properly  ruled  that  the  claim  made  by  the  defendant 
should  be  tried  as  in  equity,  and  without  a  jury,  and  we  think 
that  it  was  the  right  of  the  defendant,  as  a  lessee  claiming 
under  the  Iowa  City  &  Western  Railway  Company,  to  assert 
its  right  against  the  plaintiff  without  making  said  company  a 
party.  The  lease  appears  to  have  been  for  a  term  of  fifty 
years,  with  the  right  of  renewal  at  the  expiration  of  that 
time. 

III.     It  is  urged  that  there  was  no  competent  evidence 

that  there  ever  was  any  legal  condemnation  of  the  land.     It 

8.  RAILROADS:  appcars  that  a  sheriff's  jury  condemned  adjoin- 

tion  of  right     ing  lands,  and  on  the  same  day  went  upon  the 

papers 'loet:     plaintiff's  farm,  after  the  stakes  were  driven  and 

other  evl-  i      t        i 

dence.  the  line  located,  and  that  they  fixed  the  damages 

at  $700,  and  the  treasurer  of  the  company  paid  the  plaintiff 
the  full  amount  awarded  to  him,  and  that  the  Northern  Iowa 
Central  Railroad  Company  were  forbidden  by  the  plaintiff  to 
enter  upon  his  farm  to  grade  the  line  until  after  the  con- 
demnation, and  that  after  he  received  payment  for  the  right 
of  way  the  company  entered  upon  the  land  and  made  tlie 
grade  without  objection  from  him.  And  it  is  fully  shown 
that  the  condemnation  papers  are  lost.  It  is  true,  the  plaint- 
iff, in  his  testimony  as  a  witness,  denies  some  of,  these  facts, 
but  his  denial  cannot  overcome  the  testimony  of  a  number 
of  credible  witnesses.     It  will  be  readily  seen  that,  having 
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received  his  damages  for  the  right  of  way,  he  is  in  no  posi- 
tion to  cavil  about  the  sufficiency  of  the  proof  of  the  con- 
tents of  the  condemnation  papers,  nor  of  the  fact,  as  he 
claims,  that  no  notice  of  the  condemnation  proceedings  was 
given  • }  him.  He  was  present  when  the  sheriff's  jury  viewed 
the  land  and  made  the  assessment. 

IV.  Next  it  is  claimed  that  it  does  not  appear  from  the 
evidence  that  the  defendant  and  its  lessor  have  succeeded 
4 . .to   the   rights    of  the    Iowa   Northern    Centi-al 

succession  to  Railroad  Company.  It  is  shown  that  the  last- 
deinuing  com-  named  Company  changed  its  name  and  became 
known  as  the  Keokuk,  Iowa  City  &  Minnesota 
Railroad  Company.  It  is  true,  this  fact  was  not  shown  by 
any  recorded  proceedings  of  the  company.  But  an  action 
was  afterwards  brought  by  one  Johnson  against  the  last- 
named  company,  and  a  lien  against  tlie  line  was  foreclosed, 
and  a  sale  of  the  road  had  under  the  decree.  The  Iowa  City 
&  Western  Railway  Company  hold  under  a  conveyance  from 
the  purchaser  at  the  foreclosure  sale.  We  tliink  this  is  a  suffi- 
cient showing  that  the  defendant  and  its  lessor  are  the  suc- 
cessors in  interest  of  the  Northern  Iowa  Central  liailroad 
Company.  It  surely  is  sufficient  in  consideration  of  the  fact 
that  the  last-named  company  failed  to  complete  the  line,  and 
passed  out  of  existence,  and  no  one  makes  any  claim  adverse 
to  the  claim  of  the  defendant. 

V.  It  is  next  urged  that  any  claim  held  by  the  defendant 
is  barred  by  the  statute  of  limitations.  Upon  this  question 
6. '  — : :  the  preponderance  of  the  evidence  is  against  the 

statute  of        plaintiff.     It  is  true,  he  testifies  that  no  work 

linntatlons:       ^  ,         .    ,  .  i  .      /.  a* 

estoppel.  YfBA  douc  ou  the  right  ot  way  on  his  larm  alter 
3L867  until  1879,  a  period  of  more  than  ten  years.  But 
other  satisfactory  evidence  shows  that  the  work  was  prose- 
cuted on  the  farm  as  late  as  November,  1869,  which  v^ould 
make  the  period  of  non-user  and  abandonment  less  than 
ten  years.  Aside  from  this,  the  plaintiff  is  in  no  posi- 
tion to  assert  the  statute  of  limitations,  because  he  received 
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the  damages  for  the  right  of  way,  and  in  1879  made  an 
agreement  with  the  Iowa  City  &  Western  Railway  Company, 
nnder  which  that  company  went  into  possession,  and  with  his 
consent  finished  the  road,  and  operated  it  for  more  than  three 
years  and  a  half  before  he  discovered  that  he  ought  to  be 
again  paid  for  the  right  of  way.  This  action  Was  commenced 
on  the  sixteenth  day  of  May,  1883. 

"We  think  the  decree  of  the  court  below  ought  to  be 

Affiemed. 


Becket  v.  The  Iowa  Improvement  Co. 
1.  Principal  and  Agent :  action  for  services:  counter-claim  fur 

MONEY  RECEIVED  AND   NOT   ACC0UN1*ED   FOR:  BURDEN   OF   PROOF. 

Plainiiif  sued  for  a  balance  of  his  salary  as  defendant's  pay-master. 
Defendant  set  up  a  counter-claim  for  $100,  which,  it  alleged,  plaintiff 
had  received,  with  other  money,  for  disbursement,  and  had  not  ac- 
counted for.  Plaintiff  "s  defense  was  that,  if  the  money  came  into  his 
bands,  it  was  lost  through  no  negligence  on  his  part.  Ueld  that  the 
burden  of  proof,  under  the  issues,  was  upon  plaintiff  to  establish  his 
defense,  and  not  upon  defendant  to  negative  it;  and,  there  being  some 
evidence,  at  least,  that  plaintiff  received  the  money  in  question,  an 
instruction  asked,  expressing  the  doctrine  above  announced,  should  have 
been  given. 

Appeal  from  Marshall  Circuit  Court. 

Friday,  October  28. 

Plaintiff  brought  suit- to  recover  a  balance  of  $136.80, 
which  he  alleged  was  due  him  for  services  rendered  by  him 
for  defendant,  and  for  expenses  incurred  by  him  while  per- 
forming such  services.  He  alleges  that  he  was  employed 
by  defendant  at  the  agreed  price  of  $75  per  month,  and  that 
he  labored  for  it  under  such  employment  during  the  months 
of  May  and  June,  and  for  eighteen  days  in  July,  1884,  and 
that  he  incurred  expenses  while  so  employed  to  the  amount 
Vol.  LXVII— 22 
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of  $9.25,  which  defendant  agreed  to  pay,  and  that  itliad  paid 
liim  but  $66  on  said  account.  Defendant  admitted  that 
plaintiff  was  employed  by  it  at  the  price  stated  in  the  peti- 
tion, and  that  he  had  worked  during  May  and  June,  and  for 
seventeen  days  in  July,  and  that  it  was  indebted  to  him 
therefor,  and  for  the  item  of  $9.25  for  expenses,  the  amount 
of  indebtedness  admitted  being  $184.39;  and  for  a  counter- 
claim it  alleged  that  during  thq  time  of  his  employment 
plaintiff  received  into  his  possession  the  sum  of  $8,000 
belonging  to  defendant,  which  it  waa  his  duty  to  disburse  for 
it,  and  that  of  said  amount  he  had  failed  and  neglected  to 
account  for  $100,  and  that  he  wrongfully  retained  the  same 
and  refused  to  return  it  to  defendant.  There  was  a  verdict 
and  judgment  for  plaintiff  for  $135.75,  and  defendant 
appeals. 

Parker  <&  ChildSy  for  appellant. 

Brown  c6  Carney ^  for  appellee. 

Keed,  J. — The  only  material  question  in  the  case  arises 
on  defendant's  counter-claim.  The  defendant,  as  we  under- 
stand, was  engaged  in  operating  a  railway.  It  was  plaint- 
iff's duty  by  virtue  of  his  employment  to  go  out  on  the  line 
of  the  road  at  certain  times  and  pay  the  hands  employed  in 
the  work  of  operating  it.  About  the  fourteenth  of  January, 
1884,  he  received  from  defendant's  treasurer  a  check  for 
$8,000  on  the  bank  in  Marshalltown  with  which  defendant 
kept  its  account.  On  that  day  he  presented  the  check  at  the 
bank  and  received  the  money  thereon,  which  he  took  to 
defendant's  office  and  placed  in  a  safe.  On  the  next  morn- 
ing he  took  the  packages  of  money  out  of  the  safe,  and  started 
out  on  the  road,  accompanied  by  another  employe  of  the 
defendant,  to  pay  the  men.  They  traveled  in  a  car  which 
was  fitted  up  for  the  pupose.  Plaintiff  had  charge  of  the 
money,  and  he  sat  at  one  window,  while  the  other  employe 
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8at  at  another  with  the  pay-roll.  When  a  man  presented 
himself  to  receive  his  pay,  the  other  clerk  would  give  him  a 
statement  on  a  ticket  from  the  pay-roll  of  .the  amount  due 
him,  which  he  would  then  present  to  plaintiff,  who  would 
pay  him  the  amount.  They  returned  to  Marshalltown  the 
same  evening,  and,  after  ascertaining  from  an  examination 
of  the  pay-roll  and  tickets  the  amount  they  had  disbursed, 
and  counting  the  remaining  money,  they  discovered  that 
there  was  a  discrepancy  of  $100  between  what  they  had  and 
the  amount  they  should  have  had.  Plaintiff  carried  the 
money  during  the  day  in  a  valise,  which  had  been  used  on 
other  occasions  for  the  same  purpose.  The  key  to  this  valise 
had  been  lost,  and  there  was  no  means  of  locking  it.  On  one 
occasion  during  the  day  he  left  the  valise,  with  the  money  in 
it,  in  charge  of  a  station  agent  of  defendant,  while  he  ate  his 
dinner.  On  another  occasion  he  left  the  car,  and  was  absent 
for  a  short  time,  leaving  the  money  in  it.  The  other  clerk 
was  in  the  car  during  his  absence.  Defendant  asked  the 
circuit  court  to  instruct  the  jury  that,  if  the  plaintiff  received 
the  $100  in  issue,  he  was  responsible  for  its  safe  keeping  and 
disbursement,  and  the  burden  was  on  him  to  satisfactorily 
account  for  all  the  funds  received  by  him,  and,  unless  he  had 
shown  that  the  $100  was  lost  without  fault  or  neglect  on  his 
part,  they  should  allow  defendant  that  amount  in  their  ver- 
dict. The  court  refused  to  give  this  instruction,  but  told  the 
jury  that,  while  plaintiff  would  be  chargeable  with  said  sum 
if  the  loss  occurred  through  any  fault  or  negligence  of  his^ 
the  burden  was  on  defendant  to  show  that  it  was  lost  through 
his  neglect  or  fault. 

In  our  opinion  the  instruction  asked  by  defendant  correctly 
expresses  the  rule  as  to  the  burden  of  proof  under  the  plead- 
ings, and  should  have  been  given.  The  allegation  of  the 
counter-claim  was  that  plaintiff  received  $8,000,  which  it  was 
his  duty,  by  virtue  of  his  employment,  to  disburse  or  account 
for,  and  of  that  amount  he  had  not  disbursed  the  sum  in  con- 
troversy, neither  had  he  accounted  for  or  returned  it  to 
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defendant,  although  demand  therefor  had  been  made.  There 
was  no  averment  that  the  money  was  lost,  nor  did  defendant 
seek  to  recover  on  the  ground  that  plaintiff  had  been  negli- 
gent in  the  performance  of  the  duties  of  his  employment; 
but  the  gravamen  of  its  complaint  is  that  he  had  failed  to 
either  disburse  or  account  for  the  money.  Its  claim,  then, 
would  be  established  by  proof  that  he  had  received  the  money, 
and  that  he  had  neither  disbursed  nor  returned  it.  On  proof 
of  these  facts  it  would  be  entitled  to  recover,  unless  plaint- 
iff could  establish  some  matter  in  avoidance. 

Plaintiff's  defense  is  that,  if  the  money  came  into  his 
hands,  it  was  lost  through  no  negligence  on  his  part.  In 
effect,  he  asserted  that  he  transacted  the  business  with  dili- 
gence and  care,  and  for  that  reason  was  not  chargeable  with 
the  loss.  The  burden  of  proving  this  claim  was  clearly  on 
him.  The  question  whether  the  burden  of  proof  as  to  any 
particular  fact  in  the  case  is  onplaintiff  or  defendant  depends 
upon  whether  it  relates  to  the  cause  of  iaction  alleged  or 
to  the  defense. 

It  is  contended,  however,  that  it  was  not  proven  that  the 
money  ever  came  into  plaintiff's  hands.  It  is  admitted  that 
he  received  the  money  from  the  bank  and  placed  it  in  the 
safe  in  defendant's  oflSce,  and  that  on  the  next  morning  he 
took  the  packages  out  of  the  safe.  But  it  is  shown  that  an- 
other employe  or  oflScer  of  defendant  had  a  key  to  the  safe, 
and  it  is  insisted  that  it  cannot  be  assumed  that  the  pack- 
ages, when  they  were  removed  from  the  safe,  contained  the 
same  amount  of  money  which  was  in  them  when  they  were 
placed  there,  without  proof  that  the  safe  or  its  contents  had 
not  been  tampered  with  in  the  mean  time.  We  think,  how- 
ever, that  the  question  whether  the  packages  contained  the 
full  amount  of  $8,000  when  plaintiff  removed  them  from  the 
safe  was  for  the  jury.  The  fact  that  there  was  nothing  in 
their  appearance  at  that  time  indicating  that  any  portion  of 
their  contents  had  been  removed  would  have  some  tendency 
to  prove  that  they  contained  the  same  amount  as  when  they 
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'.vere  placed  in  the  safe  the  evening  before.  It  cannot  be  said, 
then,  that  there  was  no  evidence  tending  to  prove  that  plaint- 
iff received  the  money. 

The  judgment  of  the  circuit  court  will  be  reversed  and  the 
cause  will  be  remanded  for  a  new  trial. 

Reversed. 


Powers  v.  Strout.  S 

1.  Contract:  sals  op  physician's  good  will:  breach:  evidekcb. 
Plaintiff,  a  physician,  as  a  part  of  the  consideration  which  induced 
defendant  to  purchase  certain  property,  agreed  to  relinquish  to  him  his 
practice  of  medicine  and  surgery  in  P.  and  surrounding  country  for 
three  years,  reserving  only  the  right  to  practice  in  special  cases,  emer- 
gencies and  consultations.  Held  that  the  evidence  did  not  show  a 
breach  of  such  agreement, — the  pmctice  of  which  defendant  complains 
being  fairly  covered  by  the  reservation. 

Appeal  from  Butler  District  Court. 

Friday,  October  23. 

Tuis  is  an  action  for  the  foreclosure  of  a  mortgage  upon 
certain  real  estate.  It  appears  that  the  mortgage  was  given 
in  part  to  secure  the  purchase  money  of  the  mortgaged 
property,  which  consisted  of  certain  town  lots,  upon  whicli 
there  was  a  dwelling-house,  barn  and  office.  Both  parties 
are  physicians.  As  part  of  the  consideration  for  said  prop- 
erty the  plaintiff  undertook  to  transfer  his  medical  practice 
to  the  defendant.  The  parties  entered  into  a  written  con- 
tract in  which  the  plaintiff  bound  himself  to  abstain  from 
the  general  practice  of  medicine  in  Parkersburg  (the  place 
where  the  property  was  situated)  and  in  the  surrounding 
country  for  three  years.  The  defendant  claims  that  the 
plaintiff  violated  this  contract,  and  he  seeks  to  set  off  against 
the  mortga<^e  damages  provided  for  in  the  contract  in  the 
event  of  a  failure  upon  the  part  of  plaintiff  to  observe  its 
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stipulations.     There  was  a  trial  to  the  conrt,  and  a  decree 
for  the  plaintiff.     Defendant  appeals. 

J.  II.  Scales  and  Gibson  cfe  Dawson^  for  appellant. 
II.  C.  Hemenway  and  Powers  cfe  Lacy^  for  appellee. 

RoTHBOOK,  J. — That  part  of  the  written  contract  which  is 
material  to  the  determination  of  the  case  is  as  follows: 

"  And  the  said  M.  I.  Powers  hereby  agrees,  in  considera- 
tion of  the  above  specified  sum  of  three  thousand  dollars,  to 
sell  and  convey  to  the  said  A.  O.  Strout  the  above  described 
lots,  numbered  two  and  three,  and  to  execute  to  said  A.  O. 
Strout  a  good  and  suflScient  warranty  deed  therefor,  together 
with  all  the  appurtenances  thereto  belonging,  and  to  relin- 
quish and  give  up  to  said  A.  O.  Strout  his  general  practice 
of  medicine  and  surgery  in  Parkersburg,  Butler  county,  and 
the  surrounding  country,  for  the  period  of  three  years  from 
the  date  hereof,  reserving  only  the  right  to  practice  in  special 
cases,  emergencies  and  in  consultations." 

Tlie  plaintiff,  upon  giving  the  defendant  possession  of  the 
property,  removed  to  his  farm,  some  three  miles  from  the 
village.  He  ceased  to  keep  an  oflBce,  and  we  think  the  evi- 
deuce  does  not  show  that  he  violated  his  contract.  It  is 
claimed  by  plaintiff  that  after  the  contract  was  executed  it 
was  orally  agreed  between  the  parties  that  he  should  not 
practice  to  exceed  what  would  make  an  income  of  $1,000  a 
year.  The  defendant  insists  that  such  a  modification  of  the 
contract  would  be  void,  as  being  without  consideration.  We 
need  not  determine  this  question,  because  we  think  the  evi- 
dence does  not  show  a  violation  of  the  contract  as  it  was  writ- 
ten. It  is  true,  the  plaintiff  attended  some  cases  after  the 
commencement  of  the  three  years.  But  he  was  not  entirely 
precluded  from  practice  by  the  contract.  What  is  meant  by 
practicing  in  "special  cases"  is  not  defined  in  the  contract. 
It  does  not  mean  special  diseases,  because  the  plaintiff  was 
not  a  specialist  in  his  profession.     It  is  exceedingly  difficult 
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to  attach  any  precise  meaning  to  the  term.  The  proof 
shows  that  the  plaintiff  had  been  practicing  his  profession 
at  Parkersburg  for  a  number  of  years,  and  the  defendant  was 
a  stranger  in  that  neighborhood.  There  were  one  or  more 
cases  of  obstetrics  which  occurred  soon  after  the  contract  was 
made.  The  plaintiff  had  been  employed  to  attend  the  cases 
before  he  sold  out  to  the  defendant.  There  were  also  some 
cases  of  chronic  diseases  which  plaintiff  had  been  attending, 
and  he  had  some  relatives  in  the  neighborhood  to  whom  he 
afterwards  gave  medical  treatment,  and  a  few  other  cases. 
We  think  it  is  fair  to  assume  that  the  parties,  by  using  the 
term  "  special  cases,"  meant  such  cases  as  these.  In  other 
words,  they  intended  that  the  plaintiff  should  attend  such 
cases  as  afforded  special  reasons  for  calling  upon  him  rather 
than  another  physician.  The  evidence  does  not  show  that 
plaintiff  acted  in  bad  faith.  On  the  contrary,  so  far  as  is 
shown  from  the  evidence,  he  endeavored  to  introduce  the 
defendant  to  his  practice,  and  whenever  called  upon  for  his 
services  he  recommended  patients  to  apply  to  the  defendant. 
In  our  opinion  there  is  no  evidence  to  authorize  any  damages 
nor  to  enforce  the  forfeiture  provided  for  in  the  contract. 

Affirmed. 
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1.  Cities  and  Towns:  oradino  strebts:  providing  way  of  escapb   i  07^ 
for  overflowing  water.    Water  overflowinir  its  channels  is  practi-   |i^__6m) 
cally  sntface  water,  and  a  city  in  gradinpr  its  streets  is  not  oblisred  to  pro-    ^  ^1 
vide  adequate  and  permanent  means  of  escape  for  such  water,  so  as  to  keep    di27  5^j 
it  from  flowing,  on  account  of  the  grade,  upon  land  not  raised  to  grade. 
Compare  Frehurg  v.  City  of  Davenport,  63  Iowa,  119.    An  instruction 
herein  to  the  contrary  disapproved. 

2. :  CHAKOB  of  grade  of  street:  damages  to  lot-owner. 

Before  a  lot-owner  can  recover  of  a  city  for  damages  to  improvements 
on  his  lot  by  reason  of  a  change  in  the  grade  of  a  street,  he  must  show, 
not  only  that  the  improvements  were  made  according  to  the  actual  grade 
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of  the  street  at  the  time,  but  that  that  grade  was  the  one  then  estab* 
lished  by  the  city. 

3.  Instructions :  must  co^cporm  to  theory  on  which  cask  is  tried. 
Instructions  should  be  harmonious  with  the  theory  on  which  the  case  is 
tried.    For  a  violation  of  the  rule  see  opinion. 

Appeal  froin  Pottawattamie  Circuit  Court. 

Fbiday,   October  23. 

Action  to  recover  for  an  injury  alleged  to  have  been  sus- 
tained by  the  overflow  of  water,  caused  by  the  raising  of  cer- 
tain streets  without  providing  sufficient  means  for  the  escape 
of  the  water.  There  was  a  trial  to  a  jury,  and  verdict  and 
judgment  were  rendered  for  the  plaintiff.  The  defendant 
appeals. 

G.  A,  HolnieSy  for  appellant. 

C.  a.  €&  JS.  H.  Scotty  for  appellee. 

Adams,  J. — ^The  plaintiff  owns  and  resides  upon  a  certain 
lot  in  the  city  of  Council  Bluffs.  The  injury  complained  of 
was  caused  by  the  overflow  of  such  lot.  The  plaintiff  pur- 
chased and  built  upon  the  lot  many  years  ago.  It  was  on 
what  might  be  called  low  ground,  but  it  was  a  little  higher 
than  most  of  the  land  about  it,  which  was  generally  not  very 
far  from  level,  and  no  great  injury  appears  to  have  been  suf- 
fered from  the  overflow  of  water  until  the  injuries  complained 
of,  which  occurred  in  1883  an4  1881.  Duriug  these  years 
there  were  some  very  large  rainfalls.  A  stream  called 
"  Indian  Creek,"  which  runs  within  about  a  block  of  plaint- 
iff's premises,  overflowed  its  banks,  and  the  water  therefrom, 
and  surface  water  flowing  from  other  directions,  ovei-flowed 
the  plaintiff 's  lot  and  caused  considerable  damage.  To  what 
extent,  if  any,  this  would  have  happened  if  the  surface  of  the 
ground  in  that  neighborhood  and  the  creek  had  been  left  in 
their  natural  condition  it  is  impossible  to   determine.     A 
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railroad  company  haS  built  a  bridge  across  the  creek,  which 
in  time  of  very  high  water  operated  as  a  partial  obstruction, 
and  caused  the  creek  to  overflow,  and  certain  streets  in  the 
neighborhood  had  been  raised  by  embankments,  which  in 
time  of  flood  obstructed  the  spread  of  the  water,  and  caused 
it  to  accumulate  on  plaintiff's  lot  Culverts,  it  is  true,  were 
constructed;  but  they  were  not  sufficient  to  carry  off  all  the 
water.  The  city  in  raising  the  streets  only  brought  them  to 
an  established  grade,  but  the  plaintiff  allowed  his  lot  to 
remain  about  three  feet  below  such  grade.  If  he  had  raised 
his  lot  to  the  grade,  the  evidence  tends  to  show  that  he  would 
have  sustained  but  little,  if  any,  injury  from  any  overflow 
which  occurred. 

I.     Upon  this  state  of  facts  the  court  gave  an  instruction 

in  these  words:     *'  Under  the  laws  of  this  state,  the  city  of 

Council  Bluffs  has  the  leiral  rifi'ht  to  establish  the 

1.  CITIES  and  ,        ,.  .  ,         /.,,         , 

towns:  grad-    crrade  ot  its  Streets,  and  to  fill  such  streets  to  the 

Ing  streets :      ^  ' 

way*^/^-  established  grade;  but  in  so  doing  it  has  no  right 
orerfiowing  ^  deprive  others  of  their  property  rights  in  water- 
^^^'  courses,  or  to  injure  them  by  badly-constructed 

and  insufficient  culverts  obstructing  the  free  flow  of  the  water, 
without  "being  liable  therefor.  In  this  case,  if  you  find  from 
the  evidence  that  the  city  filled  Third  avenue.  Court  and  Six- 
teenth streets,  and  in  so  doing  caused  an  increased  flow  of 
water  from  Indian  creek  over  and  upon  the  premises  in  con- 
troversy, and  thereby  the  property  of  the  plaintiff  was  dam- 
aged, then  the  defendant  is  liable  therefor,  unless  you  further 
find  that  the  defendant  and  its  'employes  used  ordinary  care 
in  the  construction  of  said  grades  and  in  furnishing  sufficient 
culverts  and  passage-ways  for  the  free  flow  of  the  water  of 
Indian  creek  naturally  flowing  over  said  premises.  In  cases 
of  obstruction  of  natural  water-courses,  the  good  faith  and 
honest  judgment  of  the  city  authorities  is  no  defense  for  con- 
structing inadequate  culverts  and  water-ways.  In  such  cases 
the  defendant  city  must  use  ordinary  diligence  in  guarding 
against,  not  only  the  ordinary  flow  of  water  in  the  stream, 
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but  also  such  as  may  be  reasonably  expected  to  occur.  The 
principles  of  law  above  assumed  do  not,  however,  apply  to 
mere  surface  water.  The  municipal  authorities  may  exercise 
their  powers  in  grading  the  streets  of  the  city  without  being 
liable  for  the  consequential  damages  caused  to  adjacent  own- 
ers by  mere  surface  water,  unless  such  work  is  done  with  the 
intention  of  turning  such  water  onto  the  adjacent  owner." 

The  giving  of  this  instruction  is  assigned  as  error.  In  our 
opinion  the  instruction  cannot  be  sustained.  There  was  no 
evidence  that  the  city  obstructed  the  water  of  Indian  creek, 
so  far  as  the  channel  was  concerned.  The  only  water  of 
Indian  creek  which  was  obstructed  by  the  defendant  was  the 
overflowed  water  abroad  in  the  city.  Such  water  is  practi- 
cally surface  water.  It  occupies,  temporarily,  land  used  for 
other  purposes.  The  right  to  divert  or  impede  its  flow  is 
quite  different  from  the  right  to  divert  or  impede  the  flow  of 
water  in  its  channel.  The  Mississippi  and  Missouri  rivers, 
in  their  great  periodical  rises,  occupy  for  a  few  days,  and 
sometimes  longer,  large  tracts  of  valuable  agricultural  lands 
and  portions  of  towns  and  cities.  These  overflows  are  more 
or  less  interfered  with  by  the  construction  of  levees,  highways^ 
railroads,  buildings,  etc.  These  structures  sometimes  deepen 
the  overflow  in  other  places,  and  sometimes  retard  or  prevent 
a  reflow.  But  it  has  never  been  held,  so  far  as  we  are  aware, 
that  the  same  rule  applies  which  is  applicable  to  the  obstruc- 
tion of  a  natural  stream  in  its  channel.  Overflowed  water  is 
an  outlaw,  tending  to  interfere  with  the  legitimate  use  of  the 
land  which  it  overflows.  In  the  natural  progress  of  improve- 
ments it  may  be  expected  that  it  will  become  more  and  more 
restricted. 

The  right  of  a  land- owner  to  demand  a  spread  or  unre- 
stricted overflow  for  the  purpose  of  lightening  his  own  burden 
was  expressly  denied  in  Hoard  v.  City  ofDes  Moines^  62 
Iowa,  326.  The  plaintiff  contends  that  he  had  a  right  to 
demand  of  the  city  protection  even  against  surface  water,  and 
cites  Cotes  v.  City  of  Davenporty  9  Iowa,  227,  and  Rosa  v. 
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GUy  of  CUntorij  46  Id.,  606.  But  this  court  has  never  gone 
further  than  to  hold  that  the  city  must  provide  temporary 
means  of  escape  for  surface  water,  if,  indeed,  it  has  gone  that 
&Lr,  On  the  other  hand,  it  has  held  that  an  owner  of  a  lot 
below  grade  must  take  notice  of  any  exposure .  created  by 
bringing  a  street  to  grade,  and  must  exercise  reasonable  dili- 
gence to  protect  himself  by  bringing  his  lot  to  grade.  jFre- 
burg  V.  City  of  Davenporty  63  Iowa,  119.  The  instruction 
in  the  case  before  us  proceeds  upon  the  theory  that  the 
defendant  was  bound  to  provide  adequate  and  permanent 
means  of  escape  for  the  water  overflowing  from  Indian  creek. 

11.  The  court  gave  an  insti-uction  in  these  words:  **It 
is  claimed  by  the  plaintiflf  that,  before  the  establishment  of 

the  permanent  grade  of  the  streets  adjacent  to  the 

I^To?'  property  of  the  plaintifi*  by  the  municipal  author- 
5«^toillf-™"  i*^^®s  ^^  ^'^  defendant,  he  had  made  valuable 
owner.  improvements  on  his  said  premises,  which  have 

been  damaged,  as  is  alleged,  by  such  change  of  grade.  If  you 
find  from  the  evidence  that  the  city  of  Council  Bluffs  prior  to 
the  time  of  the  accruing  damage  to  the  plaintiff,  if  any,  had 
established  a  grade  for  the  streets  and  alleys  of  the  city  adja- 
cent to  the  property  of  the  plaintiff,  and  that,  after  such  grade 
was  so  established,  the  plaintiff  built  or  made  any  improve- 
ments on  such  street  or  alley  according  to  the  established 
grade,  and  that,  after  such  improvements  had  been  built  or 
made,  the  said  city  altered  such  grade  eo  established  prior  to 
the  making  of  such  improvements  in  such  mannner  as  to  injui*e 
or  diminish  the  value  of  the  plaintiff's  property,  then  the 
defendant  is  liable  to  the  plaintiff  for  the  amount  of  such 
damage  or  injury  caused  by  such  alteration  in  the  grade;  but 
if  the  plaintiff's  improvements  were  not  made  in  accordance 
with  the  old  grade,  or  if  they  were  made  prior  to  the  establish- 
ment of  any  grade  at  all  by  the  city  on  the  said  adjacent 
street  and  alleys,  then  the  defendant  is  not  liable  on  that 
account." 

The  giving  of  this  instruction  is  assigned  as  error.     We 
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have  read  and  re-read  with  considerable  care  the  argument 
of  defendant's  counsel  upon  this  assignment  of  error,  and  have 
to  confess  that  we  do  not  understand  what  the  objections  are 
which  he  claims  to  have  to  the  instruction.  Under  such  cir- 
cumstances we  might  feel  justified,  if  we  had  not  already 
found  error  in  the  case,  in  passing  the  instruction  without 
expressihg  any  opinion  upon  it.  But  as  the  case  is  to  be 
remanded  for  retrial,  we  deem  it  proper  to  say  that  we  do  not 
discover  any  proper  averment  in  the  plaintiff's  petition  upon 
which  the  instruction  can  be  based.  The  averment  upon 
which  we  suppose  the  plaintiff  relies  is  in  these  words: 
"  During  the  years  1883  and  1884  the  defendant  caused  the 
streets  adjacent  to  his  lot  to  be  filled  with  large  embank- 
ments of  earth  to  a  grade  which  said  defendant  established 
some  five  feet  higher  than  the  former  grade,  after  all  of 
plaintiff's  said  improvements  had  been  built  in  accordance 
therewith."  The  plaintiff  assumes  that  there  was  a  former 
grade.  What  he  meant  by  former  grade  is  uncertain.  He 
does  not  aver  that  any  grade  was  established^  and  we  are 
inclined  to  think  that  all  that  was  meant  by  former  grade 
was  the  surface  of  the  street,  as  the  same  was  constructed. 
He  should  have  brought  himself  within  the  statute  by  aver- 
ring  that  a  giade  was  established,  and  that  his  improvements 
were  made  in  accordance  with  it  as  established. 

III.     The  court  instructed  the  jury  in  these  words:  "  The 

claim  made  in  this  case  is  not  for  a  continuing  nuisance  for 

which  damages  may  be  recovered  from  time  to 

3.  lySTBUC- 

conformTo**  time,  but  for  a  permanent  injury  to  the  plaintiff's 
whk??c^  is  ^^^  estate.  If  he  is  entitled  to  recover  at  all  in 
tried.  |.j^jg  ^^gg  under  the  pleadings  and  evidence,  the 

measure  of  his  damage  is  the  difference  between  the  market 
value  of  the  property  in  question  immediately  prior  to  the 
injuries  complained  of  and  tlie  market  value  after  the  same 
occurred."  The  giving  of  this  instruction  is  assigned  as  error. 
If  there  had  been  any  proper  foundation  for  the  recover}'  of 
damages  for  change  of  grade,  the  instruction,  so  far  as  it  went, 
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might  be  considered  proper  in  regard  to  such  damages.  Bnt 
the  case  was  tried  upon  the  theory  that  the  city  was  bound  to 
construct  and  maintain  sufficient  culverts  to  allow  the  spread 
of  the  overflowed  water  from  Indian  creek,  and  that  there 
was  evidence  tending  to  show  that  thus  far  the  culverts  made 
had  been  insufficient.  Evidence,  too,  was  admitted  tending 
to  show  the  value  of  the  premises  for  use  as  overflowed,  and 
as  subject  to  be  overflowed,  without  any  reference  to  their 
being  raised  to  grade  or  change  in  its  culverts. 

TJpon  such  theory  of  the  case  it  appears  to  us  that  the 
instruction  was  erroneous.  If  it  had  been  the  defendant's 
duty  to  construct  and  maintain  culverts  sufficient  to  allow  a 
spread  of  the  overflowed  water,  the  case  should  have  been 
tried  upon  the  theory  that  the  defendant  would,  upon  a  judi- 
cial determination  of  its  duty,  proceed  to  put  in  and  maintain 
the  proper  culverts;  and  if  it  did  not,  and  other  floods  should 
occur,  and  more  damage  should  be  sustained  by  the  plaintiff, 
the  defendant  would  again  be  liable.  "We  do  not  say  that  th6 
case  is  one  in  which  under  any  possible  supposition  the  plaint- 
iff can  become  entitled  to  maintain  successive  actions.  We 
merely  say  that  he  might  do  so  upon  the  theory  upon  which 
the  case  was  tried  in  part,  and  that  the  instruction  was 
inharmonious  with  that  theory  and  prejudicial. 

The  judgmmt  of  the  circuit  court  must  be 

Retebsed. 
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Clanton  V.  The  Des  Motoes,  Osceola  &  Southern  R'y 

Co. 

1.  Frinoipal  and  Agent :  dkclaratioi^s  of  agent  to  prove  aobkct. 
Where  the  fact  of  a^ncy  is  conceded,  the  acts  and  declarations  of  the 
agent  pertaining  to  contracts  made  by  him  within  the  scope  of  his 
agency  are  competent  evidence,  and  binding  on  his  principal;  but  such 
acts  and  declarations  are  not  admissible  to  prove  the  fUct  of  agency. 

Appeal  from  Madison  Circuit  Court. 

Friday,  October  23. 

This  is  an  action  at  law  by  which  plaintiff  seeks  to  recover 
of  the  defendant  the  contract  price  for  certain  railroad  ties 
which  he  alleges  he  sold  to  the  defendant.  There  was  a  trial 
by  jury,  and  a  verdict  and  judgment  for  the  plaintiff. 
Defendant  appeals. 

George  W.  Seevers  and  Ruhy  cfe  Wilkin^  for  appellant. 

V.  Wainwrighty  for  appellee. 

EoTHROCK,  J. — Tlie  principal  question  in  the  case  is  one 
of  fact.  It  appears  that  the  railroad  company  did  not  con- 
tract directly  with  the  parties  who  furnished  ties  for  the  road. 
One  Ball  made  contracts  for  the  purchase  of  all  the  ties  for 
the  line  from  Des  Moines  to  Osceola.  The  plaintiff  made 
his  contract  directly  with  one  Thompson,  who  was  authorized 
by  Ball  to  make  purchases.  The  defendant  claimed,  in  its 
answer  and  upon  the  trial,  that  Ball  bought  and  furnished 
the  ties  as  a  contractor,  and  not  as  agent  of  the  company,  and 
that  the  company,  having  settled  with  and  paid  Ball  in  full 
for  all  ties  furnished  by  him,  was  not  liable  to  the  plaintiff. 
The  plaintiff  did  not  avail  himself  of  the  provisions  of  the 
mechanic's  lien  law,  and  under  the  issues  made  in  the  case  it 
was  incumbent  on  him  to  prove  that  Ball  was  the  mere  agent 
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of  the  company,  and  authorized  by  it  to  contract  in  behalf 
of  the  company.  Ball  had  no  connection  with  the  defendant 
as  an  officer,  superintendent,  director  or  manager.  The  exec- 
utive committee  of  the  company  had  the  general  manage- 
ment of  the  construction  of  the  road.  It  is  not  claimed  that 
the  plaintiff  made  any  contract  with  any  member  of  this  com- 
mittee. His  contract  was  made  with  Ball  through  his  agent, 
Thompson.  To  authorize  a  verdict  for  the  plaintiff,  it 
was  necessary  for  him  to  prove  that  Ball  was  the  mere  agent 
of  the  defendant.  He  opened  his  case  to  the  jury  by  evi- 
dence of  the  acts  and  declarations  of  Ball.  This  evidence 
was  objected  to  as  not  admissible  to  bind  the  defendant.  The 
evidence  was  allowed  to  go  to  the  jury  upon  the  undertaking 
of  the  plaintiff  that  he  would  "  correct  this  matter,  and  show 
that  Mr.  Ball  was  tlie  agent  of  the  defendant." 

This  evidence,  which  was  objected  to,  tended  to  show  that 
Ball  was  acting  merely  in  the  capacity  of  agent.  The  first 
witness  examined  in  the  case  stated  that  Ball,  in  answer  to 
the  question  whether  he  (Ball)  would  have  any  work  for  the 
witness  to  do,  replied  as  follows:  "I  can't  tell.  Harding 
and  Stivers  will  be  here  next  week  to  my  house  and  I  can  let 
you  know  then.  Stivers  holds  me  back,  and  Harding  tells 
me  to  go  ahead  and  buy  timber."  The  defendant  moved  to 
strike  out  this  evidence,  and  the  motion  was  overruled.  Sti- 
vers and  Harding  were  members  of  the  executive  committee 
of  the  defendant.  If  it  were  conceded  that  Ball  was  the 
agent  of  the  defendant  to  purchase  ties,  his  acts  and  declara- 
tions pertaining  to  contracts  made  by  him  within  the  scope 
of  his  agency  would  be  competent  evidence  and  binding  upon 
the  defendant.  But  in  the  case  at  bar  the  very  issue  pre- 
sented to  the  jury  was  whether  Ball  was  the  agent  of  the 
defendant.  And  it  is  not  claimed  by  the  plaintiff  that 
agency  can  be  shown  by  the  acts  and  declarations  of  the 
alleged  agent.  That  this  is  the  law  cannot  be  questioned. 
If  the  law  were  otherwise,  one  person  might  be  held  liable 
by  proving  the  acts  and  declarations  of  another  without  any 
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authority  from  the  person  sought  to  be  charged  as  a  princi- 
pal. The  overwhelming  weight  of  the  evidence  in  this  case 
was  to  the  effect  that  Ball  famished  the  ties  as  a  contractor, 
and  that  he  had  no  authority  to  bind  the  defendant  to  pay 
his  contract  for  ties.  In  this  state  of  the  case,  the  evidence 
as  to  the  acts  and  declarations  of  Ball  were  plainly  prejudi- 
cial to  the  defendant.  They  ought  not  to  have  been  allowed 
to  go  to  the  jury,  and  should  have  been  ruled  out  when  the 
motion  was  made  asking  such  ruling.  The  evidence,  so  far 
as  it  tended  to  show  Ball's  agency,  was  inadmissible,  even 
though  the  plaintiff  did  undertake  to  show,  in  the  further 
progress  of  the  trial,  that  Ball  was  the  defendant's  agent. 
Ball's  acts  and  declarations  would  not  be  made  available  as 
evideace  of  his  agency  in  any  stage  of  the  trial,  and  the  jury 
should  have  been  plainly  and  explicitly  directed  that  they 
must  not  consider  any  of  Ball's  acts,  conversations  or  con- 
duct as  tending  to  show  that  he  was  defendant's  agent. 

For  the  error  in  admitting  this  evidence,  the  judgment  of 
the  court  below  will  be 

Revebsed. 
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Fraotiee:  corrbction  of  becobd  after  term  on  cokfuctino 
affidavits:  discretion  of  trial  court.  It  is  doubtful  whether  a 
court  should  correct  its  record,  after  the  acijournment  of  the  term,  upon 
affidavits,  unaided  by  anything  in  the  record  or  in  the  recollection  of  the 
judge  which  tends  to  corroborate  the  affidavits;  but  a  refusal  in  such 
case  to  make  the  correction  sought,  where  the  affidavits  are  conflicting, 
will  not  be  reversed  on  appeal.  It  is  doubtful,  indeed,  whether  this 
court  ought  ever  to  interfere  in  such  cases,  unless  there  is  record  evi- 
dence which  shows  that  there  is  a  mistake  in  the  record  which  justice 
requires  should  be  corrected. 

Appeal  from  Cerro  Oordo  District  Cov/rL 
Friday,  Ootobes  23. 
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TuE  defendant  filed  a  motion  to  correct  the  record,  which 
was  overruled,  and  he  appeals. 

A.  H.  CummiiigSj  and  BlytJie  cfe  MarJcleyy  for  appellant. 

A.  J.  BakeVy  Attorney-general^  for  the  State. 

Seevers,  J. — The  defendant  was  indicted  for  a  nuisance. 
He  pleaded  not  guilty,  and  afterwards,  on  the  twenty-second 
day  of  March,  1884,  the  record  recites  "that  the  defendant 
appears  by  A.  H.  Cummings,  his  attorney,  and  is  present  in 
person,  and  withdraws  his  plea  of  not  guilty,  and  now  in 
person  pleads  that  he  is  guilty  of  the  crime  of  nuisance,  as 
charged  in  the  indictment  herein;"  and  thereafter,  on  the 
twenty-fourth  day  of  said  month,  judgment  was  pronounced 
and  entered  of  record.  At  the  next  term,  before  the  record 
of  the  prior  term  had  been  signed,  and  on  November  24, 
1884,  the  defendant  moved  the  court  to  amend  the  record  so 
as  to  show  that  he  did  not  personally  appear  and  plead  guilty. 
In  support  of  the  motion  several  affidavits  were  filed,  which, 
with  the  exception  of  the  affidavit  of  the  defendant,  are  of  a 
negative  character.  The  several  affidavits  state  in  substance 
that  the  defendant  was  not  present,  and  did  not  personally 
plead  guilty  to  their  knowledge.  The  defendant  testifies  that 
he  was  not  present,  and  did  not  so  plead.  TJiere  is  one 
counter-affidavit,  which  shows  that  Mr.  Cummins  appeared 
for  defendant  and  intimated  a  desire  to  enter  a  plea  of  guilty; 
"and  thereupon  the  court  remarked  that  the  defendant  must 
be  personally  present  to  make  that  plea,  and  that  Mr.  Cum- 
mings answered  that  he  would  have  him  come  in  in  the  course 
of  the  morning;  that  in  a  few  minutes  afterwards  this  affiant 
observed  that  said  Warren  Crosby  was  personally  present  iu 
the  court-room." 

Under  section  178  of  the  Code,  the  district  court  had 
authority  to  make  the  desired  correction  of  the  record,  so  as 
to  make  it  conform  to  the  facts.  Before  doing  so  the  court 
Vol.  LXVII— 23 
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mnst  have  become  Batisfied  that  a  miBtake  had  been  made. 
Conceding  that  under  the  statute  the  court  has  the  power  to 
correct  its  record  after  the  term,  and  before  it  is  signed,  it  is 
evident  that  it  should  not  do  so  unless  it  clearly  and  beyond 
cavil  appears  that  the  correction  should  be  made.  There 
should  be  no  doubt  as  to  the  existence  of  the  mistake.  Ex- 
cept for  the  purpose  of  correcting  some  mistake,  the  record, 
at  least  after  the  adjournment  of  the  term,  is  an  absolute 
verity  in  all  courts,  including  the  court  making  the  record. 
To  our  minds  it  is  doubtful  whether  a  court  should  correct 
its  record,  after  the  adjournment  of  the  term,  upon  affidavits, 
unaided  by  anything  in  the  record  or  within  the  recollection 
of  the  judge  which  tends  to  corroborate  the  fact  stated  in 
the  affidavits.  It  is  evident,  therefore,  if  the  court  below, 
upon  motion,  after  the  adjournment  of  the  term  at  which  the 
record  is  made,  refuses  to  correct  it  upon  parol  evidence  only, 
we  should  not  interfere,  for  many  reasons  which  might  be 
stated;  but  one  is  sufficient,  and  that  is,  as  the  court  has 
found  that  no  mistake  was  made,  we  cannot,  under  the  evi- 
dence in  this  case,  say  that  the  cortrt  in  this  respect  erred. 
Indeed,  we  incline  to  think  that  the  conclusion  of  the  court 
below  in  a  case  of  this  character  should  be  regarded  as  con- 
clusive on  this  court,  unless,  possibly,  there  is  record  evi- 
dence  which  supports  the  claim  that  there  is  a  mistake  in 
the  .record  which  justice  requires  should  be  corrected. 

Affirmed. 
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1.  Instraotion:  assumption  op  dbfbkse  not  pleaded:  defense  not 

8UPPLBMBKTED  BT  ALLBOATIONS  IN  COUNTEB- CLAIM.     An  instruction 

based  apon  the  theory  that  a  certain  defense  was  set  up  in  the  answer, 
which  was  not  in  fact  set  up,  unless  the  defensiye  portion  of  the  answer 
be  supplemented  by  allegations  contained  in  other  divisions  stating 
counter-claims,  held  erroneous;  as  each  affirmative  defense  must  be 
stated  in  a  distinct  division  of  the  answer,  and  must  be  sufficient  in 
itself.    Code,  §  2657. 

2.  Sale  of  Machine:  warranty:  waiyeh  op  conditions  of:  exam- 

ple. A  party  who  sells  upon  a  conditional  warranty  may  waive  such 
of  the  conditions  as  were  intended  for  his  benefit.  Accordingly,  where 
plaintiffs  sold  to  defendant  a  machine  warranted  to  do  good  work,  but 
with  a  provision  that,  if  it  failed  on  trial,  defendant  should  give  them 
notice  thereof,  and  of  the  nature  of  the  defects,  in  tvnting,  and  afford 
them  an  opportunity  to  repair  or  remove  the  defects;  but  they 
responded  to  a  notice  by  telegraph,  and  sent  an  agent  to  fix  the  machine, 
held  that  they  thereby  waived  their  right  to  object  to  the  notice  as  not 
being  in  writing,  and  as  not  being  as  full  and  formal  as  they  were 
entitled  to  under  the  contract  Wendall  v,  Obborne,  63  Iowa,  99,  dis- 
tinguished. 

3.  Principal  and  Agent :  power  of  agent  to  bind  principal  limi- 

ted TO  BUSINESS  IN  HAND:  EXAMPLE.  Where  the  business  about 
which  on  agent  was  employed  related  solely  to  the  examination  and 
repair  of  a  machine  which  his  principals  had  sold  to  defendant,  under 
an  agreement  that,  if  they  failed  to  make  it  do  good  work,  they  would 
replace  it  with  a  new  machine,  held  that  the  agent  could  not  bind  bis 
principals  by  directing  a  different  disposition  of  the  machine,  upon  its 
failure,  from  that  provided  for  in  the  contract,  nor  by  his  statement 
that  they  were  unable  to  fumidh  a  new  machine. 

4.  Evidence:  authorship  of  letters  written  with  type- writer. 

Letters  written  with  a  type-writer  and  received  by  defendant  through 
the  mail,  and  purporting  to  be  answers  to  letters  written  by  him  to 
plaintiffs,  were  admissible  in  evidence  against  plaintiffs  without  further 
proof  that  they  were  written  by  them. 

5.  Sale  of  Machine:  warranty:  waiver  of  by  failure  to  perform 

condition.  '1  he  contract  in  question  provided  that  it'  the  defendant 
did  not  make  full  settlement  for  the  machine  when  delivered  to  him  he 
would  thereby  waive  the  warranty.  By  another  provision  of  the  con- 
tract, defendant  agreed,  upon  the  delivery  of  the  machine,  to  make  cei-- 
tain  notes  for  a  part  of  the  purchase  price,  and  to  pay  in  cash,  in  an 
old  machine,  $100.    Held  that  by  failing  to  deliver  the  old  machine,  as 
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per  contract,  at  the  time  he  received  the  new  one,  defendant  forfeited 
his  rights  under  the  warranty. 

Appeal  from  Buclxanan  Circuit  Court. 

Friday,  Octobeb  23. 

Plaintiffs  brought  this  action  to  recover  the  value  of  a 
threshing-machine,  which  tliey  allege  defendant  agreed  to 
deliver  to  them  as  part  payment  for  a  machine  which  they 
sold  and  delivered  to  him.  They  allege  that  in  July,  1883, 
they  sold  and  delivered  to  defendant  a  threshing-machine  for 
the  price  of  $650,  and  that  they  agreed  to  accept,  and  defend- 
ant agreed  to  deliver,  in  payment  of  $150  of  the  amount,  an 
old  threshing-machine  then  owned  by  him;  and  that  he  had 
refused  on  demand  to  deliver  said  machine. 

Defendant  admits  that  he  purchased  the  machine  from 
plaintiffs  on  the  terms  alleged  in  the  petition,  and  that  they 
demanded  the  delivery  of  the  old  machine,  and  that  he 
refused  to  deliver  the  same.  He  also  pleaded  a  counter- 
claim on  account  of  the  alleged  failure  of  the  warranty  of 
the  machine  bought  by  him  of  plaintiffs,  also  on  account  of 
the  wrongful  suing  out  by  plaintiffs  of  a  writ  of  attachment 
in  the  cause.  There  was  a  verdict  and  judgment  for  defend- 
ant.    Plaintiffs  appeal. 

Charles  E.  Bansier^  for  appellants. 

R.  W.  Ilolman  and  E.  E.  Haener^  for  appellee. 

Reed,  J. — The  machine  sold  by  plaintiffs  to  defendant  was 
purchased  and  sold  on  the  following  warranty  and  agreement: 
*'  *  *  *  That  it  is  well  made,  of  good  materials, 
and  with  proper  management  is  capable  of  doing  iirst-class 
work;  that  the  purchaser  shall  have  three  days  to  give  it  a 
fair  trial,  and,  if  it  should  not  work  well,  written  notice,  stat- 
ing wherein  it  fails,  is  to  be  given  to  the  agent  from  whom 
it  is  received,  and  to  John  S.  Davis'  Sons,  Davenport,  Iowa, 
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and  reasonable  time  allowed  to  get  to  it  and  remedy  the 
defects,  if  any,  (the  purchaser  rendering  necessary  friendly 
assistance,)  when,  if  it  cannot  be  made  to  do  good  work,  it 
shall  be  returned  to  the  place  where  received,  and  a  new 
machine  given  in  its  place,  or  the  notes  and  money  will  be 
refunded.  Continued  possession  of  the  machine  shall  be  evi- 
dence of  satisfaction;  it  being  understood  and  agreed  that,  if 
the  purchaser  does  not  make  full  settlement  with  cash  or 
approved  notes  for  the  machine  upon  its  delivery  to  him,  he 
thereby  waives  all  claims  under  this  warranty.  (No  agent 
has  authority  to  change  the  above  warranty.)" 

The  contract  also  provides  that  defendant  will  pay  $650 
for  the  machine,  as  follows:  "Cash,  old  machine,  $150; 
note  due  December  1,  1883,  $200;  note  due  December  1, 
1884,  $200;  note  due  December  1,  1885,  $100."  Also,  that 
said  notes  shall  be  secured  by  a  chattel  mortgage  on  the 
machine.  When  defendant  received  the  machine,  he  executed 
and  delivered  the  notes  and  mortgage  provided  for  in  the  con- 
tract. The  machine  did  not  work  in  a  satisfactory  manner, 
and  defendant  verbally  notified  the  agent  from  whom  he 
received  it  of  the  fact,  and  the  agent  telegraphed  to  plaintiffs 
asking  them  to  send  a  man  to  fix  the  machine.  Defendant 
also  telegraphed  them  making  the  same  request.  Neither  of 
these  notices  to  plaintiffs  informed  them  wherein  the 
machine  failed.  They,  however,  in  the  course  of  a  few  days, 
sent  a  man  to  defendant's  place  who  undertook  to  run  the 
machine;  defendant  furnishing  the  necessary  help,  also  fur- 
nishing graiii  to  be  threshed.  But  he  was  not  able  on  that 
day  to  make  it  work  in  a  satisfactory  manner,  and  there  is 
evidence  tending  to  prove  that  he  declared  that  he  could  not 
make  it  do  good  work,  and  that  he  directed  defendant  to 
stack  it  up  on  his  place  and  let  it  remain  there  until  he  heard 
from  plaintiffs.  Also,  that  he  stated  that  he  would  inform 
plaintiffs  of  the  failure  of  the  machine,  and  would  endeavot* 
to  procure  and  return  to  defendant  the  notes  which  he  gave 
for  the  machine.     This  attempt  of  the  agent  to  make  the 
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machine  work  was  made  on  a  Saturday,  and  on  the  evening 
of  that  day  he  returned  to  Davenport,  (where  plaintiffs'  place 
of  business  is  situated,)  and  on  the  following  Monday  he 
went  again  to  defendant's  place,  taking  with  him  certain 
attachments  which  he  proposed  to  place  on  the  machine,  and 
then  make  another  trial  of  it.  But  defendant  declined  to 
render  any  further  assistance  in  the  effort  to  make  it  work,  or 
to  retain  it  on  any  conditions. 

There  is  also  evidence  tending  to  show  that  defendant,  on 
the  first  day  on  which  the  agent  attempted  to  make  the 
machine  work,  offered  to  accept  another  machine  if  plaintiffs 
would  at  once  ship  it  to  him  at  their  cost,  but  that  the  agent 
then  informed  him  that  plaintiffs  had  no  machine  of  the  size 
of  the  one  in  question.  The  machine  remained  on  defend- 
ant's place  for  about  two  months  after  the  trial,  when  defend- 
ant hauled  it  to  the  railroad  station  where  he  had  received  it, 
and  notified  plaintiffs  of  what  he  had  done  with  it,  and 
demanded  the  return  of  his  notes.  Plaintiffs,  however,  had 
transferred  the  notes  to  a  third  party,  who  afterwards  fore- 
closed the  chattel  mortgage  given  for  their  security,  realizing 
enough  on  the  sale  of  the  machine  under  the  foreclosure  pro- 
ceedings to  satisfy  the  note  first  falling  due,  and  credit 
$53.78  on  one  of  the  other  notes. 

I.     Plaintiffs  asked  the  court  to  instruct  the  jury  that  under 

the  pleadings  they  were  entitled  to  recover  the  price  of  the 

old  machine,  with  interest  thereon  from  the  date 

1.  INSTBUC- 

TioN:as-       of  defendant's  refusal  to  deliver  it.     The  court 

siimptiou  of 

pfeaded:"de-  ^^^^^  the  following  to  the  instruction  as  asked: 
p1emented"Sy  ''Unless  you  find  under  the  evidence  and  these 
counfer-*^  "  instructions  that  the  entire  consideration  for  said 
old  machine  had  failed  before  the  demand  for  the 
delivery  of  said  machine  was  made  by  plaintiff;"  and  with 
this  modification  gave  it  to  the  jury.  Plaintiffs  assign  the 
giving  of  this  modification  as  error.  Their  position  is  that 
the  modification  is  not  applicable  to  the  issues  as  made  by 
the  pleadings.     As  indicated  in  the  statement  of  the  oascj 
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plaintiffs  sought  to  recover  the  value  of  the  old  machine. 
They  set  out  in  their  petition  the  contract  for  the  sale  by 
them  of  the  new  machine  to  defendant,  including  the  war- 
ranty. 

In  the  first  division  of  his  answer,  defendant  admitted  the 
making  of  this  contract,  and  admitted  that  plaintiffs  had 
demanded  the  delivery  of  the  old  machine,  and  that  he  had 
refused  to  deliver  it,  but  alleged  that  **such  demand  and 
refusal  was  after  an  entire  failure  of  the  conditions  of  the 
warranty  of  the  machine  purchased  from  plaintiffs  by 
defendant."  The  language  here  quoted  contains  the  only 
matter  attempted  to  be  pleaded  as  a  defense  to  plaintiffs' 
demand.  The  paragraph  contains  no  stateojent  of  the  con- 
ditions of  the  warranty,  nor  does  it  contain  any  specific  state- 
ment of  the  failure  of  the  warranty.  It,  however,  admits 
the  making  of  the  contract  as  alleged  in  the  petition,  and  it 
contains  the  general  allegation  that  there  was  an  entire  failure 
of  the  conditions  of  the  warranty.  As  plaintiff's  made  no 
question  of  the  suificiency  of  this  pleading  before  the  trial, 
if  the  failure  of  the  warranty  alone  constituted  a  defense  to 
their  demand,  they  would  not  now  be  permitted  to  allege 
that  such  failure  of  warranty  was  not  suflSciently  pleaded. 
But  the  mere  failure  of  the  warranty  does  not  constitute  a 
defense.  The  contract  provides  that  if  the  machine  shall 
fail  to  comply  with  the  warranty,  plaintiffs  shall  be  notified 
of  this  failure  and  have  an  opportunity  to  remedy  the  defects, 
and  that,  if  they  are  not  able  to  make  it  comply  with  the 
warranty,  they  shall  either  furnish  another  machine  or  the 
sale  shall  be  rescinded.  Unless  these  provisions  of  the  con- 
tract have  been  complied  with  or  waived,  defendant  has  no 
defense  against  the  demand  asserted  by  plaintiffs.  King  v. 
Towsley^  64  Iowa,  75.  But  there  was  no  attempt  in  this 
paragraph  of  the  answer  to  plead  either  a  compliance  with 
or  waiver  of  them.  In  the  other  divisions  of  the  answer  are 
pleaded  the  several  counter-claims  set  up  by  defendant.  A 
failure  of  the  warranty  and  rescission  of  the  contract  are 
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pleaded  in  those  paragraphs.  But  the  ulIe<yatioiis  of  those 
divisions  cannot  be  considered  in  aid  of  ihe  defense  attempted 
to  be  pleaded.  Each  affirmative  defense  must  be  stated  in  a 
distinct  division  of  the  answer,  and  must  be  sufficient  in 
itself.  Code,  §  2657.  We  think,  tlierefore,  that  plaintiffs 
were  entitled  on  the  pleadings  to  recover  the  price  of  the  old 
machine,  and  that  the  circuit  court  erred  in  adding  the  quali- 
fication to  the  instruction. 

II.     The  circuit  court  instructed  the  jury,  in  effect,  that 

plaintiffs  might  waive  those  provisions  of  the  contract  which 

were  intended  for  their  benefit,  and  that  if,  in 

2.  SALE  of  ,  ,  ' 

wS?*°t '•  compliance  with  defendant's  request  by  telegnxpli, 
SSditioiisofi  ^^^y  ^^^^  ^^  agent  to  fix  the  machine,  they  thereby 
example.  dispensed  with  that  provision  which  requii^es 
that  written  notice  of  the  failure  of  the  machine  to  work  in 
a  satisfactory  manner,  and  the  respect  in  which  it  fails,  be 
given  them;  and  that  if  plaintiffs  or  their  authorized  agent 
informed  defendant,  after  they  had  failed  to  make  the  machine 
work  in  a  satisfactory  manner,  that  they  had  no  other 
machine  of  the  same  make  and  size  which  they  could  furnish 
him,  he  had  the  right  at  once,  and  without  first  making  a 
demand  that  they  furnish  him  with  anotlier  machine,  to 
rescind  the  sale  and  demand  the  return  of  the  notes  which 
he  had  given  them.  The  giving  of  these  instructions  is 
assigned  as  error. 

We  think  the  holding  that  plaintiffs  had  dispensed  with 
the  provision  of  the  contract  which  requires  that  a  written 
notice  should  be  given  them  of  the  failure  of  the  machine  to 
work  in  a  satisfactory  manner  is  clearly  correct.  The  provis- 
ion was  for  their  benefit.  They  are  manufacturers  of  thresh- 
ing-machines, and  their  object  in  inserting  the  provision  in 
the  contract  doubtless  was  to  secure  to  themselves  such 
information  with  reference  to  the  defects  in  the  machine  as 
would  enable  them  to  make  provision  at  their  manufactory 
for  its  repair  before  sending  out  an  agent  to  make  the  repairs. 
When  they  were  advised  that  the  machine  was  not  working 
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satisfactorilj,  they  at  once  notified  defendant  that  they  would 
send  a  man  to  fix  it;  and,  withont  requesting  or  receiving  any 
information  as  to  tlie  nature  of  the  defects,  they  sent  an 
agent  to  examine  it,  and  directed  him  to  put  it  in  condition 
to  do  good  work,  if  he  was  able  to  do  so.  They  doubtless 
were  entitled  to  a  reasonable  time  after  the  agent  examined 
the  machine,  and  ascertained  what  were  its  defects,  in  which 
to  procure  the  necessary  appliances,  and  make  the  necessary 
repairs  or  alterations.  But,  having  acted  upon  the  notice 
which  was  given  them,  they  cannot  now  be  permitted  to 
assert  that  it  was  not  as  full  or  formal  a  notice  as  under  tlie 
contract  they  were  entitled  to  receive.  The  case,  in  this 
respect,  is  very  difierent  from  Wendall  v.  Osborne^  63  Iowa, 
99,  cited  and  relied  on  by  appellants.  In  that  case,  notice 
of  defects  in  the  machine  was  required  to  be  given  within  a 
specified  time,  and  it  was  provided  in  the  contract  that  keep- 
ing the  machine  until  the  expiration  of  that  time  without 
giving  notice  of  defects  should  be  deemed  conclusive  evidence 
that  it  complied  with  tlie  warranty;  and  it  was  held  that  the 
vendor  did  not  waive  this  provision  of  the  contract  by  exam- 
ining the  machine,  and  attempting  to  correct  the  defects  in 
its  construction,  upon  a  request  or  notice  given  after  the 
expiration  of  the  time  provided  in  the  contract  for  the  giv- 
ing of  such  notice. 

The  ground  of  the  holding  is  that,  at  the  time  the  notice 
was  given,  the  warranty,  in  contemplation  of  law,  under  its 
terms,  had  been  fully  performed,  and  the  rights  and  liabilities 
of  the  parties  had  been  fully  settled.  And,  as  the  notice 
which  had  been  given,  and  the  acts  which  had  been  done  by 
the  vendor,  were  matters  entirely  outside  of  the  contract, 
they  could  not  have  eflect  in  determining  the  rights  of  the 
parties.  But  in  tlie  present  case  the  warranty  had  not  been 
performed  when  the  notice  was  given.  The  rights  and  liabil- 
ities of  the  parties  were  not  then  settled,  but  plaintiflFs  were 
bound  either  to  correct  the  defects  in  the  machine,  or  permit 
the  contract  to  be  rescinded.     It  is  very  apparent  that  the  rule 


362  SUPREME  COURT  OF  IOWA, 

DaYls'  Sons  v.  BobinBon. 

applied  in  that  case  can  Lave  no  application  to  this  state  of 
facts. 

III.     As   an   abstract  proposition,  the   holding  that   if 

plaintiffs  failed  to  make  the  machine  do  good  work,  and  they 

or  their   authorized   agent   informed   defendant 

and  agent:      that  they  had  no  other  machine  which  they  could 

power  of  \       ,...         ,  1,11         .1 

*rh!ci*aniin-  ^*^®  ^^  ^^  place,  he  had  the  right  at  once  to 

ucM^  hand:  rescind  the  contract  and  demand  tlie  return  of 
example.  j^jg  ^lotes,  is  undoubtedly  correct.  We  think, 
however,  that  the  court  was  not  warranted  by  the  evidence 
in  giving  that  instruction.  Under  the  provisions  of  the  con- 
tract, plaintiffs  had  the  option,  if  they  failed  to  make  Ae 
machine  comply  with  the  warranty,  to  furnish  another 
machine  in  its  place.  Unless  this  provision  was  dispensed 
with,  or  they  were  unable  to  perforin  it,  defendant  could  not 
rescind  the  contract  without  first  giving  them  an  opportunity 
to  furnish  another  machine.  Pittas  Sons^  Ma/rmf^g  Co.  v. 
SpUsnogle^  54  Iowa,  36.  The  only  evidence  of  a  waiver  by 
plaintiffs  of  the  provision,  or  of  their  inability  to  perform  it, 
is  the  alleged  direction  of  the  agent  to  defendant  to  stack  the 
machine  up  on  his  place,  and  let  it  remain  there  until  he 
should  hear  from  plaintiffs;  and  his  statement  that  they  had 
no  other  machine  of  that  size  and  make  which  they  could 
furnish  defendant.  But  it  is  shown  by  the  testimony,  with- 
out dispute  or  contradiction,  that  the  agent  had  no  power  or 
author! tj'  to  waive  any  of  the  provisions  of  the  contract. 
And  it  is  equally  clear  that  his  statement  was  not  admissible 
as  an  admission  by  plaintiffs  that  they  were  not  able  to  per- 
form the  condition  of  the  contract.  The  business  about 
which  he  was  employed  at  the  time  related  to  the  examina- 
tion and  repair  of  the  machine,  and  while  his  statements 
made  at  the  time  with  reference  to  that  subject  would  be 
admissible  against  his  principal,  he  clearly  had  no  power  to 
bind  them  by  his  statements  with  reference  to  other  matters. 
We  think,  therefore,  that  the  court  erred  in  giving  said 
instruction.     Also  that  it  erred  in  giving  the  twenty-third 
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instruction,  in  which  it  submitted  to  the  jury  the  question 
whether  the  agent  had  the  authority  to  direct  a  different  dis- 
position of  the  machine,  after  the  alleged  failure,  from  that 
provided  for  in  the  contract.  There  was  no  evidence  tending 
to  prove  that  he  had  such  authority. 

IV.  The  court,  against  plaintiffs'  objection,  admitted  in 
evidence  certain  letters  which  purport  to  be  written  by  plaint- 
4.  evtdencb:   iffs  to  defendant,  and  which  relate  to  the  subject 

fetterewift^  of  the  controversy.  They  were  written  with  a 
writer.  type-writer,  and  there  was  no  direct  evidence 

that  they  were  written  by  plaintiffs  or  by  their  direction. 
It  is  shown,  however,  that  defendant  received  them  through 
the  mail,  and  they  purport  to  be  in  answer  to  letters  which 
he  had  written  to  plaintiffs.  They  were  admissible  without 
further  proof  than  this  that  they  were  written  by  plaintiffs. 
Greenl.  Ev.,  §  &7Sa. 

V.  Plaintiffs  asked  the  court  to  instruct  the  jury  that  by 
his  failure  to  deliver  the  old  machine  when  he  received  the 
5.8ALKof        new  one  defendant  had  waived  all  claims  under 

waranfy:  the  warranty,  and  they  assign  the  refusal  of  the 
fallow  S)i)er.  court  to  give  this  instruction  as  error.  The  con- 
tion.  '  tract  provides  that  "if  the  purchaser  does  not  make 
full  settlement  with  cash  or  approved  notes  for  the  machine 
upon  its  delivery  to  him,  he  thereby  waives  all  claims  under 
this  warranty.''  By  another  provision  of  the  contract 
defendant  agreed  to  deliver  the  old  machine  in  payment  of 
$150  of  the  price  he  was  to  pay  for  the  new  machine.  This 
is  spoken  of  in  the  contract  as  a  cash  payment.  When  all 
of  the  provisions  of  the  contract  are  considered,  there  can  be 
no  doubt  but  that  defendant's  undertaking  was  that  he  would 
deliver  the  old  machine  when  he  should  receive  the  new  one. 
He  received  the  new  machine  at  Urbanna,  and  he  testified 
that  the  understanding  was  that  he  should  haul  the  old 
machine  to  that  place  and  there  deliver  it.  He  gave  liis 
notes  for  the  remainder  of  the  purchase  price  of  the  new 
machine  at  the  time  he  received  it,  but  neglected  to  deliver 
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tlio  old  one.  It  cannot  be  said  that  he  made  fall  Bettlement 
for  the  machine  upon  its  delivery,  and  bis  express  agreement 
^ysks  that  by  a  failure  to  do  that  he  would  waive  all  claims 
iinder  the  warranty.  We  think,  therefore,  that  the  instruc- 
tion should  have  been  given.  For  the  errors  pointed  out  the 
judgment  will  be  reversed,  and  the  cause  remanded  for  a  new 
tnnL 

Reversed. 


Atkinson  v.  Atkinson. 

1.  Husband  and  Wife:  divorce:  debrbtion:  bvidkkce  ixbcffi- 
ciENT.  Action  for  a  divorce  on  the  ground  of  desertion.  The  circuit 
court  granted  the  divorce,  but  upon  a  review  of  the  evidence,  (see  opin- 
ion,) held  that  it  was  not  sufiicient  to  establish  a  willful  desertion  for  the 
two  years  next  preceding  the  action,  and  the  decree  is  reversed  and  the 
petition  dismissed. 

Appeal  from  Polk  Circuit  Court. 

f  BIDAY,    OOTOBEB   23. 

This  is  an  action  for  divorce  upon  the  alleged  ground  that 
the  defendant  willfully  deserted  the  plaintiff,  and  continued  to 
absent  herself  from  him,  witliout  any  reasonable  cause  for  the 
period  of  two  years  next  preceding  the  commencement  of  tlie 
611  it.  There  was  an  answer  denying  the  alleged  desertion, 
and  a  cross-bill  for  a  divorce  upon  account  of  cruel  and 
inhuman  treatment.  The  circuit  court  granted  a  divorce 
upon  the  petition  of  the  plaintiff,  and  dismissed  the  cross- 
petition,  and  decreed  that  the  plaintiff  should  pay  to  the 
defendant  a  certain  sum  of  money  as  alimony.  Defendant 
appeals. 

Wright^  Cummins  <J&  Wright^  for  appellant. 

Nourae  cfe  Kavffmaii  for  appellee. 
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RoTHBOCK,  J. — I.  Tlie  parties  were  married  in  the  state 
of  California  in  the  year  1877.  Before  their  marriage  the 
plaintiff  was  a  resident  of  the  -city  of  Des  Moines,  in  this 
state,  and  the  defendant  resided  with  her  parents  in  California. 
Soon  after  the  marriage  the  parties  took  np  their  residence  in 
the  city  of  Des  Moines.  The  father  of  the  defendant  pre- 
sented her  with  a  dwelling-honse  in  which  they  lived  part  of 
the  time,  and  at  other  times  they  resided  with  the  family  of 
the  plaintiff's  mother,  or  in  rooms  to  themselves  in  her  lionse. 
Two  children  were  born  to  the  parties,  both  of  whom  are 
still  living.  It  is  not  claimed  by  the  plaintiff  that  the  defend- 
ant was  guilty  of  any  conduct  which  could  be  made  the 
foundation  of  a  separation  or  divorce  until  the  thirtieth  day 
of  June,  1881.  On  that  day  the  defendant  and  the  plaint- 
iff's mother  had  an  altercation  in  which  the  defendant  claims 
that  she  was  inhumanly  assaulted  and  beaten.  The  parties 
were  then  living  in  rooms  in  the  plaintiff's  mother's  house. 
That  the  defendant  was  assaulted  by  plaintiff* 's  mother  on 
that  occasion  is  not  disputed.  The  mother  admitted  in  her 
testimony  upon  the  trial  that  she  struck  the  defendant 
"  across  the  jaw  with  a  hair-brush."  The  defendant  imme- 
diately took  her  two  children  and  left  the  house,  went  to  the 
house  of  a  neighbor,  and  sent  for  her  husband.  From  that 
time  until  the  seventh  of  July,  1881,  she  and  her  two  child- 
i-en  remained  at  the  house  of  Mrs.  Durant,  a  neighbor  and 
friend.  On  the  seventh  day  of  July,  1881,  she  lett  Des 
Moines  with  her  two  children,  and  went  to  her  father's  home 
in  San  Francisco,  where  she  has  ever  since  remained.  This 
action  was  commenced  on  the  third  day  of  July,  1883,  and 
to  justify  a  decree  of  divorce  on  the  ground  of  willful  deser- 
tion it  is  necessary  that  the  plaintiff  should  show  that  he 
was  willfully  deserted  by  the  defendant  on  the  third  day  of 
July,  1881',  four  days  before  the  defendant's  departure  for 
California. 

The  evidence  shows  quite  satisfactorily  to  our  minds,  as 
we  read  it  in  the  abstract  and  amended  abstract,  that  for  some 
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time  prior  to  the  thirtieth  of  June  the  defendant  had  been 
contemplating  a  visit  to  California  with  her  children.  In 
anticipation  of  this  visit  a  part  of  the  household  fnrnitnre 
was  sold  and  housekeeping  was  discontinued,  or  was  carried 
on  without  a  full  equipment  of  household  goods.  It  does 
not  appear  that  the  defendant  at  any  time  abandoned  the 
projected  visit.  On  the  thirtieth  day  of  June  she  announced 
her  purpose  to  go  to  California  as  soon  as  she  could  do  so. 
The  plaintiff  objected  to  this  and  refused  to  stay  at  Mrs. 
Durant's  house,  and  insisted  in  treating  the  separation  as  a 
desertion,  and  on  the  fifth  day  of  July,  1881,  before  the 
defendant  left  Des  Moines  with  her  children,  he  sent  the 
following  telegram  to  the  defendant's  father  at  San  Francisco: 
"  Lizzie  left  my  bed  and  board  July  1st.  Answer  at  once." 
The  material,  and  indeed  the  pivotal,  question  in  the  case  is, 
did  the  defendant  willfully  desert  the  plaintiff  when  she  went 
to  the  house  of  Mrs.  Durant  with  the  avowed  purpose  of  going 
to  California  as  soon  as  convenient?  Or,  in  other  words,  did 
she  then  intend  to  separate  herself  permanently  from  the 
plaintiff?  The  evidence  on  this  question  is  quite  volum- 
inous, and  we  cannot  even  give  an  abstract  of  it  in  this  opin- 
ion. It  consists  of  a  large  number  of  letters  written  by  the 
parties  to  each  other,  and  letters  from  the  father  of  the 
defendant  to  the  plaintiff,  as  well  as  the  acts  and  conduct  of 
the  parties  from  the  time  of  their  marriage  down  to  the  time 
of  the  departure  of  the  defendant  for  San  Francisco  on  the 
seventh  day  of  July,  1881.  From  a  careful  examination  of 
all  this  evidence,  our  conclusion  is  that  the  finding  should  be 
that  defendant  did  not  contemplate  a  final  separation  until  in 
December,  1881.  When  she  went  to  California,  the  husband 
furnished  her  with  $200  to  defray  the  expenses  of  her  journey. 
The  mere  fact  of  furnishing  the  money  does  not  necessarily 
show  that  he  connived  at  a  separation,  nor  that  defendant  went 
away  with  his  consent.  But  the  $200  was  not  suflScient  to  de- 
fray the  expenses  of  a  return  to  Des  Moines,  and  the  plaintiff 
does  not  claim  that  he  transmitted  any  money  to  her  to  enable 
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lier  to  return.  If  he  bad  done  this,  and  she  had  refused, 
after  a  reasonable  and  proper  time  for  a  visit,  to  rejoin  him  at 
Des  Moines,  the  finding  that  she  intended  to  desert  him  when 
she  went  away  might  possibly  be  inferred.  If  it  be  conceded 
that  tlie  plaintiJT  objected  to  the  defendant's  making  the  visit, 
and  insisted  on  regarding  her  leaving  him  as  a  desertion,  as 
indicated  by  his  telegram  to  her  father,  this  state  of  facts 
does  not  necessarily  prove  a  desertion.  In  these  latter  days 
wives  sometimes  insist  on  making  protracted  visits  and 
absenting  themselves  from  home  for  travel  and  recreation 
even  without  the  cordial  assent  of  their  husbands,  and  for  a 
reasonable  degree  of  freedom  in  these  respects  husbands  can- 
not well  construe  the  acts  of  their  wives  as  amounting  to 
desertion. 

We  have  said  that  a  full  statement  of  the  facts  disclosed 
in  the  voluminous  correspondence  between  the  parties  is  not 
practicable  in  this  opinion.  To  the  end,  however,  that  the 
feelings  of  defendant  towards  the  plaintiff  may  be  better 
understood,  we  make  the  following  extract  from  her  letter  to 
liim  of  November  19,  1881: 

"You  say  in  your  letter  that  you  will  make  your  little 
family  happy,  and  get  us  a  good  comfortable  home  all  to  our- 
selves, where  your  relatives  will  not  or  shall  not  make  trouble 
between  us  again.  If  you  mean  what  yon  say,  and  are  not 
doing  it  to  deceive  me,  and  you  love  your  family  and  intend 
to  do  what  is  right  towards  us, — but  if  you  intend  to  allow 
your  folks  to  influence  you  against  me  and  to  abuse  me,  then 
tell  me  so,  and  don't  fool  me;  but  if  you  do  as  you  say  you 
will,  and  are  not  doing  it  to  deceive  me,  then  you  may  come 
for  me  or  wait  until  our  dear  baby  gets  his  teeth  through,  for  he 
is  liable  to  go  into  more  spasms, — you  know  it  is  harder  for 
boys  to  cut  teeth  than  girls, — and  send  me  the  money  to  come 
by  express, — sleeping  cars.  Now,  write  and  tell  me  what 
yon  want  to  do.  With  a  kiss  from  the  children  and  me,  I 
Lope  by  the  time  yon  receive  these  few  lines  dear  baby  will 
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be  well  enough  to  be  up  aud  play  with  liis  dear  little  sister, 
Edna,  like  lie  used  to. 

"  From  your  loving  and  affectionate  wife. 

"  Lizzie  Atkinson." 

If  the  plaintiff  wished  to  put  his  wife  upon  the  defensive 
and  treat  her  absence  as  desertion,  he  should  have  either 
replied  to  this  letter  in  person  and  offered  to  bring  his  fam- 
ily back  to  Des  Moines,  or  he  ought  to  have  sent  her  suffi- 
cient money  to  pay  the  passage  of  the  family  from  San 
Francisco  to  Des  Moines.  He  did  neither  the  one  nor  the 
other,  but  in  his  answer  to  this  letter,  dated  November  28, 
1881,  he  reminded  her  that  when  she  left  Des  Moines  she 
had  $200,  and  inquired  why  it  was  necessary  to  send  her 
more  money.  The  plaintiff  was  abundantly  able  to  furnish 
the  money  for  the  return  of  his  family.  He  makes  his  own 
estimate  of  the  value  of  his  property  by  stating  in  his  testi- 
mony that  he  would  willingly  sell  all  he  had  for  $1"0,000, 
and  he  must  have  known  that  the  $200  was  exhausted  in  the 
journey  to  San  Francisco,  and  necessary  expenses  there.  It 
is  true  that  it  appear^  from  all  the  letters  of  the  defendant  that 
she  very  much  desired  that  the  plaintiff  should  remove  to 
California,  or  from  the  city  of  Des  Moines,  so  as  to  be  away 
from  his  mother's  family.  But  when  she  finally  consented 
to  return  to  Des  Moines  upon  the  condition  that  they  should 
make  a  home  where  they  could  live  without  molestation  from 
his  relatives,  we  do  not  think  the  conditions  were  unreason- 
able under  all  the  facts  in  the  case.  And,  indeed,  this  is  just 
what  the  plaintiff  claims  he  offered  to  do  before  the  defend- 
ant left  for  California.  In  our  opinion  the  court  was  correct 
in  dismissing  the  defendant's  cross-petition  for  divorce,  and 
we  think  the  plaintiff's  petition  should  also  be  dismissed,  and 
it  is  so  ordered. 

Eevebsed. 
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Toner,  Ex'b,  v.  Collins  bt  al. 
Brazill  v.  Tones  bt  al. 

1.  Will:  DEYISB  TO  EXECUTORS  IN  TRUST  FOR  CHILDREN:  CONSTRUC- 
TION OF  CONDITION — WHETHER  CONDITION  PRECEDENT  TO  TITLE 
IN    CHILDREN,  OR    CONDITION    FOR    TERMINATION    OF    TRUST.     The 

testator  bequeathed  to  his  executors,  in  trast  for  his  children,  certain 
real  estate,  with  the  following  provision,  among  others:  **My  said 
executors  shall  have  the  management  and  control  of  said  property  by 
me  devised  to  them  in  trust  for  my  said  children,  and  they  are  to  have 
the  control  and  management  thereof  until  they  shall  get  married;  and 
when  any  of  my  said  children  shall  marry,  with  the  consent  of  said 
executors,  any  worthy  person,  then  the  part  or  portion  of  property 
herein  devised,  or  the  proceeds  thereof,  «  «  «  ^\^qI\  [^  ^nd 
become  the  property  of  said  child  so  marrying,  and  my  said  executors 
shall  make  the  necessary  conveyance  thereof,  so  as  to  vest  the  absolute 
title  in  said  legatee.**  Held  that  the  marrying  of  a  child  with  the  con- 
sent of  the  executors  was  not  a  condition  precedent  to  the  vesting  in 
him  or  her  of  an  interest  in  the  estate,  but  only  a  condition  for  the  ter- 
mination of  the  trust  ai*  to  one  so  marrying;  and  that  the  will,  consid- 
ered as  a  whole,  vested  in  the  children,  upon  the  death  of  the  testator, 
a  present  equitable  interest  in  the  estate.  Consequently,  where  one  of 
the  daughters  died  at  the  age  of  twenty-two,  unmarried,  and  bequeathed* 
to  B.  all  her  property,  personal  and  real,  and  all  her  interest  in  her 
fJEkther^s  estate,  either  as  heir  or  devisee  under  his  will,  Jield  that  her 
death  terminated  the  trust  as  to  the  property  bequeathed  to  the  execu- 
tors for  her  use,  and  they  were  properly  decreed  by  the  court  below  to 
coBTey  the  legal  title  thereof  to  B. 

2.  Estates  of  Decedents:  bequest  of  real  estate  in  trust:  sub- 

SSqUENT  MORTQAOB  OF  REAL  ESTATE:    PATMBNT    OUT  OF  GENERAL 

ASSETS.  Where  a  testator,  after  the  execution  of  his  will,  in  which  he 
bequeaths  certain  real  estate  to  his  executors  in  trust  for  each  of  hifr 
children,  mortgages  a  portion  of  such  real  estate,  the  mortgagee  may 
insist  upon  the  sale  of  the  mortgaged  premises  to  pay  the  debt,  but  a 
legatee  of  the  mortgaged  property  may  insist,  as  against  the  executor 
and  his  co-legatees,  upon  the  payment  of  the  debt  out  of  the  general 
Mseta  of  the  estate. 

Appeal  from  Polk  Cirouit  CovH. 

Fbiday,  October  23. 

Mtlbs  Collins  died  at  the  city  of  Dos  Moioes  ou  the  first 
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day  of  November,  1880.  He  left  surviving  him  three  child- 
ren, Myles  H.  and  Lizzie  Collins  and  Katie  Toner.  On  the 
third  of  March  preceding  his  death  he  executed  a  will,  which 
was  duly  admitted  to  probate  on  the  twenty-second  of  Novem- 
ber, 1880.  At  the  date  of  the  execution  of  the  will  his 
children  were  all  adults,  and  were  unmarried.  But  between 
that  date  and  his  death  his  daughter  Katie  was  married  to 
Peter  Toner,  who  is  now  the  executor  of  the  will.  By  the 
will  he  disposed  of  all  his  real  estate,  and  Thomas  Flynn, 
Michael  Kenedy  and  Peter  Toner  are  named  therein  as  exec- 
utors. None  of  these,  however,  except  Peter  Toner,  qnalilied, 
and  he  is  now  the  sole  executor  of  the  estate.  The  several  be- 
quests of  the  will  are  made  to  the  executors  in  trust  for  said 
children;  and  it  is  provided  therein  that  the  executors  shall 
have  the  management  and  control  of  the  property  devised  to 
them  until  the  children  shall  marry,  and  that,  when  any  of  said 
children  shall  marry  with  the  consent  of  said  executors,  the  por- 
tion of  property  devised  for  his  or  her  benefit,  or  the  proceeds 
thereof,  shall  become  his  or  her  property,  and  the  executors 
are  required  to  make  the  conveyances  thereof  necessary  to 
vest  the  absolute  title  in  the  legatee.  On  the  nineteenth  day 
of  January,  1882,  Lizzie  Collins  died,  She  was  twenty-two 
years  old  at  the  time  of  her  death,  was  unmarried,  and  had 
never  asked  the  consent  of  either  of  the  persons  named  as 
executors  in  her  father's  will  to  her  marriage.  Before  her 
death  she  executed  a  will,  by  which  she  bequeathed  to  John 
F.  Brazill  all  of  her  property,  personal  and  real,  and  all  of 
her  interest  and  right  in  her  father's  estate,  either  as  heir  or 
devisee  under  his  will.  This  will  has  also  been  admitted  to 
probate.  Peter  Toner,  as  executor  of  the  will  of  Myles  Col- 
lins, filed  a  petition  in  the  circuit  court,  in  which  he  alleged 
that  a  controversy  had  arisen  as  to  the  eflFect  of  the  will,  and 
he  prayed  the  court  to  interpret  it,  and  direct  him  how  to 
proceed  with  the  distribution  of  the  property,  and  especially 
to  instruct  him  whether  or  not  said  John  F.  Brazill  is  entitled 
to   the  share  of  Lizzie  Collins  in  the  estate.     Brazill  also 
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brought  an  action  against  Toner  and  his  wife,  in  whicli  he 
prayed  that  he  be  adjudged  to  be  the  owner  of  the  property 
devised  to  the  executors  in  trust  for  Lizzie  Collins,  and  that 
the  executor  be  required  to  convey  the  same  to  liira.  Myles 
H.  Collins  intervened  in  this  action,  and  prayed  that  the  exec- 
utor be  required  to  convey  to  him  the  portion  of  the  prop- 
erty which,  by  his  father's  will,  was  bequeathed  to  the  exec- 
utors in  trust  for  him,  on  the  ground  that  the  provision  of 
the  will  which  makes  his  marriage  with  the  consent  of  the 
executors  a  condition  of  the  devise  is  void  as  against  public 
policy,  being  in  restraint  of  marriage.  He  also  alleges  that 
certain  debts  which  have  been  established  against  the  estate 
of  his  father  are  a  lien  upon  the  real  estate  devised  for  his 
benefit,  and  he  prays  that  the  executor  be  directed  to  pay  the 
«ame  out  of  the  general  estate.  The  actions  were  consoli- 
dated in  the  circuit  court,  and  the  court  adjudged  that  Braz- 
ill  was  the  owner  of  the  property  devised  by  Myles  Collins 
to  his  executors  in  trust  for  Lizzie  Collins,  and  ordered  that 
the  executor  convey  the  same  to  him.  It  also  adjudged  that 
the  executor  was  entitled  to  the  control  and  management  of 
the  property  devised  in  trust  for  Myles  H.  Collins.  It  also 
directed  the  executor  to  sell  an  amount  of  the  property  of 
the  estate  sufficient  for  the  payment  of  the  debts  which  are  a 
lien  on  tlie  property  devised  to  Myles  H.  Collins.  From 
this  judgment  all  of  the  parties  have  appealed. 

Wright^  Cummins  <b  Wright^  for  Peter  Toner  and  wife. 

ilarcuB  Kavanagh^  Jr.j  and  SicJcmon,  Long  dk  Pairott^ 
for  John  F.  Brazill  and  Myles  H.  Collins. 

Bred,  J. — The  provisions  of  the  will  of  Myles  Collins 
which  it  is  necessary  to  consider  in  determining  the  ques- 
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1.  will:  de-  ^^^^^  arising  in  the  case  are  as  follows:  ^^ First. 
toHn^nSr""  I  gi^®>  devise  and  bequeath  to  my  executors, 
cons'tnlte^  Thomas  Flynn,  Michael  Kenedy  \nd  Peter 
whether  conT  Toner,  all  and  singular  my  real  estate  owned  by 
dent  totiue     me,  in  trust,  however,  only  lor  the  express  pur- 

in  Children,  '  .  ^  ^  \      f        ^       .  ,      .  , 

foAwmiiS  P^^®  hereinafter  set  forth:  I  give,  devise  and 
uou  of  trust  bequeath  to  my  said  executors  in  trust  for  my 
beloved  son  Myles  Henry  Collins  the  following  described 
property:  lot  number  six  (6)  in  block  A  of  Commissioners 
addition,  now  forming  a  part  of  the  city  of  Des  Moines. 

^^Sec&nd.  I  give  and  bequeath  to  my  said  executors,  in 
trust  for  my  beloved  daughters  Lizzie  Collins  and  Katie 
Collins,  to  each  an  undivided  half  of  the  following  premises: 
The  east  half  of  lots  three  (3)  and  four  (4)  in  block  three  (3) 
of  West  Des  Moines,  and  a  fractional  part  of  lot  number  three 
(3)  in  block  number  twenty  (20)  of  H.  M.  Hoxie's  addition, 
now  incorporated  in  and  forming  a  part  of  the  city  of  Des 
Moines;  also  the  south  sixteen  (16)  feet  of  lot  number  one 
(1)  and  all  of  lot  number  two  (2)  in  block  one  of  P.  M. 
Scott's  addition,  now  incorporated  in  and  forming  a  part  of 
the  city  of  Des  Moines.         *         *         * 

"  My  said  executors  shall  have  the  management  and  con- 
trol of  said  property  by  me  devised  to  them  in  trust  for  my 
taid  children,  and  they  are  to  have  the  control  and  manage- 
ment thereof  until  they  shall  get  married;  and  when  any  of 
my  sai(}  children  shall  marry  with  the  consent  of  said  exec- 
utors any  worthy  person,  then  the  part  or  portion  of  prop- 
erty herein  devised,  or  the  proceeds  thereof,  as  shall  be  pro- 
vided for  hereafter,  shall  be  and  become  tlie  property  of  said 
child  so  marrying,  and  my  said  executors  shall  make  the 
necessary  conveyance  thereof  so  as  to  vest  absolute  title  in 
said  legatee.  Should  my  said  executors  in  their  judgment 
deem  it  for  the  best  interest  of  their  wards  to  sell  any  of  the 
wild  land  or  the  city  property,  they  shall  exercise  that  dis- 
cretion applicable  to  their  own  affairs,  and  sell  same,  and  the 
proceeds   thereof  they  shall  safely  and  profitably  reinvest. 
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Or  in  case  of  Bickness  or  other  contingencies  arising,  so  as 
to  make  it  necessary  in  their  judgment  to  sell  or  incnmber 
any  of  the  land  or  realty  devised,  they  have  the  authority 
and  right  to  do  so,  always,  however,  looking  to  the  welfare 
and  interest  of  their  respective  wards.  In  case  any  transfers 
are  made  as  above  contemplated,  strict  acconnt  shall  be  taken, 
and  the  party  benefited  thereby  dnly  charged  therewith." 

The  important  question  in  the  case  is  whether  by  this 
will  a  present  estate  in  the  property  devised  for  their  bene- 
fit is  conferred  upon  the  children  of  the  testator.  It  is  con- 
tended by  counsel  for  the  executor  that  the  clause  of  the 
will,  which  provides  that  when  any  of  said  children  shall 
marry  with  the  consent  of  the  executors  the  portion  of  the 
estate  which  is  devised  to  the  executors  for  the  benefit  of 
said  child  shall  become  his  property,  and  be  conveyed  by  the 
executors  to  him,  creates  a  condition  precedent  to  the 
vesting  in  him  of  any  estate  in  the  property  so  devised.  It 
is  conceded  that,  if  this  is  the  effect  of  the  provision,  the 
bequest  for  the  benefit  of  Lizzie  Collins  must  fail,  and  that 
the  property  covered  by  it  falls  into  the  general  estate,  to  be 
disposed  of  as  though  no  will  had  been  made;  for  her  death 
has  rendered  it  impossible  that  the  condition  upon  which  the 
bequest  depends  should  ever  happen.  If  the  intention  of 
the  testator  was  to  b3  determined  alone  from  the  language 
of  this  clause  of  the  will,  the  court  would  probably  be  com- 
pelled to  give  it  the  effect  contended  for  by  counsel,  but  it  is 
a  cardinal  rule  in  the  construction  of  wills  that  the  purpose 
and  intention  of  the  testator  is  to  be  gathered  from  all  of  the 
provisions  of  the  instrument.  And  we  are  of  the  opinion 
that,  when  the  will  in  question  is  considered  as  a  whole,  it 
cannot  be  determined  from  its  provisions  that  it  was  Myles 
Collins'  intention  to  make  the  marriage  of  his  children  with 
consent  of  the  executors  a  condition  precedent  to  the  vesting 
in  them  of  an  estate  in  the  property  devised  to  the  executors 
for  their  use.  The  language  of  the  various  provisions  of  the 
instrument  clearly  evidences,  we  think,  an  intention  by  the 
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testator  to  make  an  absolute  and  final  disposition  of  all  of 
\m  real  estate.  The  first  danse  of  the  will  is  a  devise  and 
■  request  of  all  of  his  real  estate  to  the  execnt-ors  in  trust  for 
Tlie  purposes  thereinafter  set  forth,  and,  by  the  clauses  im- 
mediately following,  specific  portions  of  the  property  are 
devised  to  them  in  trust  for  each  of  the  children.  The 
l>equests  are  absolute.  That  is,  the  property  is  bequeathed 
absolutely  to  the  executors  in  trust  lor  the  legatees.  The 
legal  title  is  conferred  upon  the  executors,  and  they  are  given 
L^ortain  powers,  and  charged  with  certain  duties,  with  refer- 
tnice  to  the  property.  They  have  power  at  their  discretion 
to  sell  the  whole,  or  any  portion  of  it,  with  a  view  to  the 
reinvestment  of  the  proceeds.  And  they  may,  in  case  of  the 
sickness  of  either  of  the  children  of  the  testator,  make  pro- 
vision for  his  support  out  of  the  property  devised  for  his 
use.  The  executors,  however,  have  no  beneficial  interest  or 
esi^tate  in  the  property.  They  hold  the  legal  title  simply  for 
the  legatees,  and  the  powers  with  which  they  are  clothed,  and 
the  duties  which  are  imposed  upon  them  with  reference  to 
the  property,  are  all  to  be  exercised  for  the  benefit  of  the 
legatees.  There  is  no  bequest  over.  The  will  makes  no 
]  provision  for  the  disposition  ^f  the  property  covered  by  any 
of  the  bequests  in  case  of  the  failure  of  any  of  the  children 
to  marry  with  the  consent  of  the  executors,  or  in  case  of 
thrir  marriage  without  such  consent.  Clearly,  we  think,  it 
^vas  not  the  intention  of  the  testator  to  make  such  marriage 
a  condition  precedent  to  the  vesting  of  a  beneficial  estate  in 
tiie  property  in  the  legatees.  But  the  provision  with  refer- 
ence to  their  marriage  was  inserted  in  the  will  for  an  entirely 
different  purpose.  Having  by  the  preceding  provision  created 
u  trust  estate  of  which  the  executors  are  the  trustees  and  his 
legatees  the  cestui  que  trusts^  the  testator  inserted  the  clause 
in  question  for  the  purpose  of  creating  a  condition  on  the 
happening  of  which  the  trust  should  terminate,  and  the  leg- 
atees be  entitled  to  be  clothed  with  the  legal  estate  and  the 
right  to  the  control  and  management  of  the  property.     "We 
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conclude,  therefore,  that  the  said  Lizzie  Collins  was  the  owner 
of  an  eqnitable  and  beneficial  estate  in  the  property  devised 
by  her  father  to  the  executors  in  trust  for  her,  and  by  her 
will  this  estate  is  conferred  upon  said  John  F.  Brazill.  And, 
as  the  relation  of  trustee  and  cestui  que  trusty  created  between 
her  and  the  executors  by  her  father's  will,  ternoinated  neces- 
sarily at  her  death,  her  legatee  is  now  entitled  to  be  vested 
with  the  legal  title  to  the  property. 

II.  The  holding  that  the  provision  of  the  will  with  refer- 
ence to  the  marriage  of  the  legatees  is  a  condition  for  the 
termination  of  the  trust  created  by  the  will,  and  not  a  con- 
dition precedent  to  the  vesting  of  the  estate  in  the  legatees, 
disposes  of  the  claim  of  Myles  H.  Collins  that  said  provis- 
ion is  void  as  against  public  policy,  for  the  ground  of  that 
claim  is  that  the  marriage  of  the  legatee  with  consent  of  the 
executors  is  a  condition  of  the  bequest. 

III.  The  debts  which  the  executor,  by  the  judgment  of 
the  circuit  court,  is  directed  to  pay  out  of  the  general  estate 
2.  ESTATES  of    were  created  after  the  execution  of  the  will,  and 

bequ^S'  were  secured  by  mortgage  on  the  property  de- 
tr^rsubse-  viscd  to  Mylcs  H.  Collins.  While  the  creditor 
gape  of  real  has  the  right  to  subject  the  mortgaged  property 
'"neiSas-^  *^  ^^^  payment  of  the  debt,  as  between  the  lega- 
***"•  tees  there  is  no  such  right.     The  debt  as  between 

them  is  a  claim  against  the  estate,  and  should  be  paid  out 
of  the  general  assets  of  the  estate,  and  not  out  of  the  par-- 
ticnlar  property  mortgaged  to  secure  it.  The  judgment  in 
this  respect  is  supported  hj  Sharplessv.  Oregg^  45  Iowa,  649. 

Affirmed. 
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Else  bt  al.  y.  Kennedy. 

1.  Voluntary  ConYeyanoe:  misdescription:  bbfubal  of  squiTT  to 
BETORX  DEED  AND  quiBT  TITLE.  ConrU  of  equity  will  not  assist  the 
irrantee  in  an  imperfect  conveyance,  which  is  not  sapported  by  either  a 
valuable  or  meritorioos  consideration,  against  either  the  grantor  or  his 
representatives.  (See  anthorities  cited  in  opinion.)  And  so,  where 
defendant,  to  whom  her  mother  owed  no  dnty  that  she  did  not  owe  to 
her  other  children,  procared  from  her  mother,  without  consideration,  a 
deed,  alleged  to  have  been  intended  as  a  conveyance  of  certain  land 
owned  by  the  mother,  but  which  did  not  describe  the  land  in  question, 
and  thus  failed  to  operate  as  a  legal  conveyance  of  it,  held  that  she 
(defendant)  whs  not,  after  the  death  of  the  mother,  entitled  to  a  decree 
in  equity,  against  the  other  heirs  of  her  mother,  reforming  the  deed  so 
as  to  describe  the  land  intended  to  be  conveyed,  as  alleged,  but  that  the 
other  heirs  were  entitled  to  a  decree  quieting  in  them  severally  soch 
interest  in  the  land  as  they  were  entitled  to  by  inheritance. 

Appeal  from,  Mahaska  Circuit  Court. 

FBroAY,  October  23. 

Plaintiffs  brought  this  action  to  quiet  in  each  of  them 
the  title  to  one-sixth  of  a  certain  tract  of  land.  They  claim 
as  heirs  at  law  of  Elizabeth  Else,  deceased,  who  was  their 
mother,  and  they  allege  that  defendant,  who  is  their  sister, 
claims  the  whole  of  the  premises  under  a  certain  deed  to 
which  their  mother's  name  was  signed  before  her  death,  and 
which  has  been  placed  of  record  since  she  died.  They  allege 
that  said  deed  was  obtained  by  defendant  without  considera- 
tion and  by  undue  influence;  that  it  is  Yoid  for  uncertainty 
in  the  description  of  the  property  conveyed;  and  it  was  never 
executed  and  delivered  by  their  mother,  but  that  her  signa- 
ture was  attached  thereto  when  she  was  in  a  dying  condition, 
and  when  she  was  incapable  of  understanding  or  executing  a 
contract;  and  that  after  her  signature  was  attached  to  said 
deed  it  was  altered  in  a  material  respect  by  defendant's  attor- 
ney with  her  approval,  but  without  the  knowledge  or  consent 
of  said  Elizabeth  Else.     Defendant  denies  the  allegations  that 
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she  obtained  said  deed  by  undue  influence,  and  that  it  was 
not  executed  and  delivered  by  Elizabeth  Else,  and  that  it  was 
altered  after  its  execution  without  the  knowledge  or  consent 
of  their  mother.  And  in  a  cross-petition  she  prays  that  the 
description  of  the  property  contained  in  said  deed  be  so 
reformed  and  corrected  as  to  make  the  instrument  describe 
the  property  intended  to  be  conveyed  by  it,  and  that  her  title 
to  the  property  be  quieted.  The  circuit  court  dismissed  both 
petitions,  and  both  parties  appeal. 

John  F.  Lacey^  for  plaintiflfs. 

Geo.  W.  Lafferty^  for  defendant 

KsED,  J. — ^Elizabeth  Else  died  on  the  twenty-second  of 
August,  1882.  The  deed  in  question  was  signed  on  the  day 
before  her  death.  The  propery  which  it  purported  to  convey 
at  the  time  her  signature  was  attached  to  it  was  the  N.  W. 
J  of  the  N.  E.  J  of  section  19,  in  township  76,  range  16. 
The  property  which  she  actually  owned  at  the  time  is  lot  1, 
in  S.  E.  J  of  the  N.  E.  J  of  section  24,  township  75,  range 
16,  and  12  feet  in  width  off  of  the  south  side  of  lot  2,  in  the 
same  subdivision  of  said  section.  The  notary  public  who 
wrote  the  instrument  discovered  on  the  same  day  on  which 
it  was  signed  that  a  mistake  had  been  made  in  the  description 
of  the  property,  and  undertook  to  correct  the  same.  He 
struck  out  the  description  which  was  written  in  the  deed 
when  Mrs.  Else's  signature  was  attached  to  it,  and  wrote  in 
lieu  of  it  the  following  description:  '*  N.  pt.  lot  one,  (1,)  S. 
E.,  N.  E.,  section  24,  township  75,  range  16.  Twelve  ft.  off  S. 
pt.  lot  2,  S.  E.,  N.  E.,  section  24,  township  75,  range  16." 
He  informed  defendant  of  this  alteration  on  the  day  on  which 
it  was  made,  but  Mrs.  Else's  attention  was  not  called  to  the 
matter.  Mrs.  Else  was  taken  sick  thirty-six  hours  before  the 
deed  was  signed,  but  her  condition  had  been  regarded  as  dan- 
gerous only  for  six  or  eight  hours  before  the  signing  of  the 
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fleed.  Her  disease  was  cholera  morbus,  and  she  was  very 
much  prostrated  at  the  time.  He  physician  describes  her  as 
1»eing  in  a  condition  of  collapse,  and  she  was  under  the  influ- 
ence of  an  opiate  which  the  physicians  had  administci'ed  to 
i't*lieve  her  of  the  cramping  caused  by  the  disease.  The  phy- 
isician  testified  that  he  visited  her  on  the  day  on  which  her 
signature  was  attached  to  the  instrument,  both  before  and 
after  it  was  signed,  and  that,  while  her  mind  did  not  act  vig- 
orously, and,  except  when  spoken  to,  she  paid  but  little 
attention  to  what  was  going  on  about  her,  yet,  when  she  was 
h.|H)ken  to,  she  answered  responsively  and  intelligently  to 
huch  questions  as  were  asked  her.  The  notary  public  who 
wrote  the  deed  testified  that  he  explained  to  her  the  character 
of  the  instrument,  and  the  property  to  which  it  related,  and 
that,  while  she  did  not  speak,  she  indicated  by  a  nod  of  the 
head  that  she  understood  him,  and  comprehended  the  char- 
acter of  the  instrument,  and  that  when  he  asked  her  whether 
tlie  deed  was  her  voluntary  act  she  indicated  her  assent  in 
the  same  manner.  When  the  signature  was  attached  she 
took  the  pen  in  her  hand,  and  by  the  assistance  of  the  notary, 
wlio  steadied  and  guided  her  hand,  wrote  her  name. 

The  testimony  of  other  witnesses  who  were  present  at  the 
time  of  the  transaction  tends  strongly  to  show  that  her  condi- 
tion at  the  time  was  such  that  it  is  hardly  possible  that  she 
could  have  comprehended  what  was  being  done.  She 
acquired  the  property  in  question  by  devise  from  her  hns- 
hmid,  who  died  in  1879.  She  also  acquired  other  real  estate 
I  a  the  same  manner,  which  she  had  sold  in  the  mean  time, 
Hiid  she  paid  a  portion  of  the  money  derived  from  this  sale  to 
foDr  of  her  children,  taking  from  each  a  written  agreement  to 
pay  her  ten  per  cent  interes't  per  annum  on  the  amount  so 
advanced,  and  which  provided  that  if  the  interest  should  be 
paid  annually  when  due  the  principal  should  at  her  death  be 
treated  as  an  advancement.  Defendant  and  Mrs.  Mattox,one 
nf  the  plaintiff's,  did  not  receive  any  money  under  this  arrange- 
itient,    but   the  evidence  shows   that  their  mother  retained 
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for  each  of  them  the  same  amount  which  was  advanced 
to  each  of  the  other  children,  which  she  desired  to  advance 
to  them  upon  the  same  terms,  but  which  they  had  never 
accepted.  It  is  shown  that  on  several  occasions,  one  or  two 
of  which  were  but  a  few  days  before  her  death,  she  expressed 
the  wish  that  upon  her  death  her  children  should  share  equally 
in  her  property.  It  is  also  shown  that  on  other  occasions 
she  said  she  expected  to  live  with  defendant  during  the 
remainder  of  her  life,  and  that  it  was  her  intention  that 
defendant  should  receive  the  property  in  question.  There  is 
no  evidence,  however,  of  any  contract  or  agreement  between 
her  and  defendant  that  the  latter  should  care  for  or  support 
her,  or  that  the  property  should  be  given  to  her  in  consideration 
of  any  services  she  should  render  her.  For  the  greater  part 
of  the  time  after  the  death  of  her  husband,  however,  Mv^. 
Else  and  defendant  did  reside  together.  During  a  portion 
of  the  time  they  lived  in  the  property  in  question,  which, 
before  the  death  of  the  husband  and  father,  was  the  family 
homestead.  At  other  times  they  lived  in  rented  property, 
and  at  the  time  of  Mrs.  Else's  death  they  lived  in  rented 
rooms.  Mrs.  Else  was  about  seventy-four  years  of  age  at  the 
time  of  her  death,  but  before  she  was  taken  with  her  last 
sickness  she  had  always  enjoyed  good  health,  and  was  vigor- 
ous and  active,  and  gave  attention  to  her  affairs.  The  deed 
was  prepared  by  the  notary  at  defendant's  request,  and  there  is 
no  competent  evidence  that  the  matter  had  been  spoken  of  by 
her  mother  at  any  time  after  she  was  taken  sick. 

If  it  should  be  conceded  that  at  the  time  her  signature  was 
attached  to  the  deed  Mrs.  Else  was  mentally  capable  of  enter- 
ing into  a  contract,  or  of  making  a  disposition  of  her  prop- 
erty, and  that  the  notary  had  authority,  when  he  discovered 
that  the  instrument  as  written  did  not  describe  the  property 
intended  to  be  conveyed,  to  alter  it  by  striking  out  that 
description  and  inserting  the  one  intended,  it  would  still  be 
apparent  that  the  deed  as  altered  does  not  vest  defendant  with 
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the  title  to  the  property  in  question.  The  description,  "  N. 
pt.  lot  1,"  and  "12  ft.  off  S.  pt.  lot  2,'*  does  not  describe  any 
property  witli  certainty.  It  is  void  for  uncertainty.  The 
question  presented  by  the  case,  then,  is  whether  defendant  is 
now  entitled  to  be  adjudged  the  equitable  owner  of  the  prop- 
erty, and  whether  she  is  entitled  to  have  the  deed  so 
reformed  as  to  make  it  evidence  in  her  hands  of  title  to  the 
property.  It  is  rendered  clear  by  the  evidence  that  the  deed 
is  not  supported  by  any  valuable  consideration.  It  is  clear, 
also,  that  Mrs.  Else  intended  (if  she  was  capable  of  forming 
any  intent  with  reference  to  the  transaction)  to  convey  the 
property  in  question.  The  deed,  then,  was  an  imperfect 
voluntary  conveyance,  and  it  is  well  settled  that  courts  of 
i?q^iity  will  not  assist  the  grantee  in  an  imperfect  convey- 
ance, which  is  not  supported  by  eitlier  a  valuable  or  meritori- 
ous consideration  against  either  the  grantor  or  his  representa- 
tives. See  Story,  Eq.  Jur.,  §  79Sb;  Bunn  t?.  WirUhrop^  1 
Johns.  Ch.,  329;  Mintum  v.  Seymour^  4  Id.,  -197;  Haines 
i\  Hainesy  6  Md.,  435;  Shepherd  v.  Bevin,  9  Gill.,  32;  Hol- 
l<ind  i),  Hensley^  4  Iowa,  222;  1  Lead.  Cas.  Eq.,  (3d  Amer. 
Ed.,)  324. 

It  is  said,  however,  that  the  deed  was  executed  for  the  pur- 
pose of  making  provision  for  a  child,  and  that  this  constitutes 
It  meritorious  consideration  which  will  support  the  convey- 
ance. Cases  are  not  wanting  which  hold  that  the  natural 
and  moral  obligation  which  is  imposed  upon  a  husband  and 
father  to  make  provision  for  his  wife  and  children  constitutes 
ji  consideration  which  will  support  a  conveyance  made  by 
liim  for  the  purpose  of  making  such  provisions  agtiinst  mere 
volunteers  under  him.  The  cases  cited  above  from  1  and  4 
Johns.  Ch.  hold  this  doctrine.  See,  also,  Story,  Eq.  Jur.,  § 
793<Z.  But  we  are  of  the  opinion  that  the  facts  of  this  case 
\\o  not  bring  it  within  the  principle  of  this  exception.  Mrs. 
Else  was  under  no  natural  or  moral  obligation  to  make  any 
greater  or  different  provision  for  defendant  than  for  her  other 
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'  children.  For,  as  stated  above,  defendant  was  under  no  obli- 
gation to  render  her  any  special  services,  or  give  her  any 
special  care,  and  it  does  not  appear  that  she  had  given  her 
any  such  service  or  care.  Each  of  her  other  children  owed 
her  the  same  duty  to  minister  to  her  wants  and  contribute  to 
her  comfort  which  was  due  to  her  from  defendant,  and  it  does 
not  appear  that  any  of  them  had  been  wanting  in  this  respect. 
And  there  was  nothing  in  defendants  condition  or  circum- 
stances which  rendered  it  necessary  that  special  provision 
shoold  be  made  for  her  support.  It  is  not  doubted  that  the 
mother  had  the  right  to  make  a  greater  provision  for  defend- 
ant than  for  her  other  children.  And  if  her  intention  to  make 
such  provision  had  been  fully  carried  out  by  the  execution  and 
delivery  to  defendant  of  a  conveyance  of  the  property,  it  is 
equally  well  settled  that  a  court  of  equity  would  not  have 
interfered  on  the  application  of  the  other  children  to  set  such 
conveyance  aside  on  the  ground  alone  that  it  was  not  sup- 
ported by  a  consideration.  But,  as  the  deed  which  was  exe- 
cuted did  not  operate  as  a  conveyance  of  the  property  to 
defendant,  and  as  the  promise  to  make  the  conveyance  is  not 
supported  by  either  a  valuable  or  meritorious  consideration, 
equity  will  not  interfere  or  lend  its  aid  to  enforce  it.  In  the 
case  of  Stewart  v.  Brandy  23  Iowa,  477,  which  is  greatly 
relied  upon  by  defendant,  the  defective  voluntary  conveyance 
was  by  a  husband  to  his  wife,  and  it  was  reformed  by  the 
court  in  an  action  by  a  third  party  against  the  husband. 
The  holding  in  that  case  can  be  sustained  on  the  ground  that 
the  conveyance  was  a  provision  for  the  wife,  and  the  rights 
of  third  parties  had  attached,  although  the  ground  upon 
which  it  is  placed  is  not  stated  in  the  opinion.  We  think, 
therefore,  that  the  circuit  court  rightly  held  that  defendant 
is  not  entitled  to  a  judgment  quieting  the  title  to  the  prop- 
erty in  her  or  reforming  the  deed.  But  we  are  also  of  the 
opinion  that  plaintiffs  are  entitled  to  judgment  quieting  in 
each  of  them  the  title  to  one-sixth  of  the  property. 
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On  defendant's  appeal  the  judgment  will  be  affirtiied-  On 
])laintiff8'  appeal  it  will  be  reversed,  and  the  cause  will  Im 
remanded,  with  directions  to  the  circuit  court  tieiiterajudi^- 
nient  in  harmony  with  this  opinion;  or,  if  defendants  bo  ele^^r^ 
such  judgment  will  be  entered  in  this  court. 
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Names  v.  Names.  »  go 

1.  Adultery:  evidence  of:  what  is  supfioibnt.  Adultery  is  pecu- 
liarly a  crime  of  darkuess, — Beldom  capable  of  beinpr  proved  by  other 
than  circumstantial  evidence;  and  the  evidence  is  held  to  be  sufficient 
when  the  circumstances  proved  lead  naturally  and  fairly  to  the  con- 
clusion of  gaiXtt  and  are  inconsistent  with  any  rational  theory  of  inno- 
cence. (Inskeepv.  Inskeep,  6  Iowa,  204.)  Accordingly,  the  evidence 
in  this  case  (see  opinion)  held  to  establish  the  defendant's  guilt  in  an 
action  for  divorce. 
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2.  Evidenoe:  lsttbrs  to  provb  location  of  writer.  Letters  shown 
to  be  in  plaintiff's  handwritinur,  and  purporting  to  have  been  dated  at 
A.,  are  not,  in  the  absence  of  evidence  that  they  were  received  throu^rh 
the  mails,  competent  evidence  that  plaintiff  was  at  A.  at  the  date  of 
letters. 

Appeal  from  Webster  Circuit  Court. 

Tuesday,  December  8. 

The  parties  are  husband  and  wife.  Plaintiff  brought  an 
action  for  divorce  on  the  alleged  grounds  (1)  of  adultery  hy 
the  wife,  and  (2)  of  cruel  and  inhuman  treatment,  endanger- 
ing his  life.  Defendant  answered  denying  the  grounds  of 
divorce  alleged  in  the  petition.  She  also  filed  a  cross-petition 
in  which  she  demanded  a  divorce  from  plaintiff  on  sirailiar 
grounds.  The  circuit  court  dismissed  both  petitions,  and 
both  parties  appeal,  plaintiff's  appeal  being  first  perfected. 

John  F.  Duncombe  and  A.  E.  Clarke^  for  plaintifll 

O^Con/nell  cfe  DoUiveVy  for  defendant. 

Kbed,  J. — The  allegation  in  plaintiff's  petition  is  that 
defendant  committed  adultery  with  one  H.  C.  Watters,  at  Fort 
Dodge,  on  or  about  the  fifth  day  of  May,  1883.  Plaintiff 
claims  to  have  proven  three  distinct  acts  of  adultery  between 
the  parties,  one  occurring  on  the  night  of  May  5th,  another 
on  the  afternoon  of  the  7th,  and  the  third  on  the  night  of  the 
same  day.  We  deem  it  necessary,  however,  to  inquire  only 
with  reference  to  the  transaction  on  the  night  of  the  7th. 
The  parties  were  married  in  1874.  They  had  one  child,  a 
girl,  who  was  between  five  and  six  years  old  at  the  time  of 
the  transactions  in  question.  They  had  resided  in  Fort 
Dodge  for  about  two  years,  and  for  the  greater  part  of  the 
time  had  lived  with  plaintiff's  mother.  Their  married  life 
had  undoubtedly  been  unhappy.  Defendant  admitted  that  she 
had  ceased  to  love  or  care  for  her  husband.     It  is  not  mate- 
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rial  here  to  inquire  as  to  the  cause  of  this  state  of  feeling 
between  them.  As  is  usual  in  such  cases,  both  parties  were 
probably  in  fault.  On  the  evening  of  the  fifth  of  May 
defendant  went  with  her  child  to  the  house  of  Mrs.  Walrod, 
who  is  a  sister  of  plaintiff,  where  she  remained  until  near 
midnight  on  the  7th.  Mrs.  Walrod  kept  a  boarding-house, 
and  Watters,  the  alleged  paramour  of  defendant,  boarded 
with  her.  He  had  been  in  the  employ  of  Mrs.  Walrod's  hus- 
band for  a  number  of  years,  and  had  lived  with  the  family. 
At  the  time  in  question  he  worked  for  another  party,  but  con- 
tinued to  live  with  the  Walrods.  Defendant  had  known 
Watters  for  a  number  of  years,  and  we  are  satisfied  that  an 
intimacy  had  grown  up  between  them.  They  manifested  a 
decided  preference  for  each  other's  society,  and  it  is  shown 
that  they  were  otTten  together  alone.  On  each  of  the  nights 
that  defendant  was  at  Mrs.  Walrod's,  when  she  retired  to  her 
room  Watters  accompanied  her  for  the  purpose,  ostensibly, 
of  carrying  her  child.  On  the  night  of  the  7th,  some  time 
after  defendant  and  Watters  went  into  the  room,  plaintiff  and 
his  brother  and  a  son-in-law  of  Mrs.  Walrod  also  entered  it. 
When  these  parties  entered  the  room  Watters  was  apparently 
about  to  leave  it.  He  had  no  clothing  on  his  person  except 
his  shirt  and  pants.  Defendant  at  the  time  wore  a  loose 
wrapper.  Her  hair  was  hanging  loosely  about  her  shoulders. 
She  had  no  shoes  on  her  feet.  Her  corsets  lay  upon  the  bed, 
and  other  articles  of  clothing  which  she  had  removed  fi*om 
her  person  after  she  and  Watters  entered  the  room  lay  about 
it.  The  bed  bore  evidence  of  having  been  occupied,  and  a 
witness  who  was  in  an  adjoining  room  testified  that  she  heard 
the  parties  on  the  bed  before  plaintiff  entered  the  room. 

There  is  some  conflict  in  the  evidence  as  to  the  length  of 
time  they  had  been  in  the  room  before  plaintiff  entered  it. 
He  and  his  brother  testified  that  they  saw  defendant  and 
Watters  enter  the  room,  and  that  they  did  not  disturb 
them  for  three-quarters  of  an  hour  after  they  entered. 
Defendant  admitted  they  had  been  there  for  fifteen  minutes 
Vol.  LXVII— 25 
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or  more  before  ber  bnsband  and  bis  party  came  in.  Tbe 
otber  inmates  of  tbe  bouse  had  retired  before  defendant  and 
Watters  went  to  tbe  room,  and  tbey  bad  been  alone  for  some 
time  in  tbe  parlor.  Defendant,  in  ber  testimony,  denies 
positively  tbat  sbe  bad  intercourse  witb  Watters  on  tbat  nigbt, 
or  at  any  otber  time.  She  also  attempted  to  explain  some 
of  tbe  most  suspicions  circumstances  of  tbe  situation.  It 
seems  to  us,  liowever,  tbat  tbe  only  conclusion  wliicb  can 
reasonably  be  reached  from  the  circumstances  is  tbat  sbe  is 
guilty.  Sbe  bad  ceased  to  have  any  regard  for  ber  husband. 
Sbe  preferred  tbe  society  of  Watters.  For  three  days  sbe 
bad  absented  herself  from  her  husband,  and  bad  stopped  at 
another  bouse  in  tbe  same  town,  of  which  Watters  was  an 
inmate,  and  she  gives  no  satisfactory  explanation  of  this  cir- 
cuvpstance.  Tbe  reasonable  inference,  we  think,  is  tbat  her 
object  in  going  there  was  tbat  sbe  might  enjoy  his  society. 
Sbe  was  found  alone  witb  him  in  a  bed-room  in  tbe  middle 
0f  tbe  nigbt  under  tbe  circumstances  detailed  above.  We 
would  naturally  expect  ber  to  deny  ber  guilt,  but  we  cannot 
believe  tbat  sbe  is  innocent.  Adultery  is  peculiarly  a  crime 
1  ADULTERY-  ^^  darkucss.  It  is  seldom  that  it  can  be  proven 
what"8  8iS«i-  ^y  otber  than  circumstantial  evidence;  and  tbe 
dent.  evidence  is  held  to  be  suflScient  when  tbe  cir- 

cumstances proven  lead  naturally  and  fairly  to  tbe  con- 
clusion of  guilt,  and  are  inconsistent  witb  any  rational  tlieory 
of  innooence.  See  Inake&p  v.  Inskeepy  5  Iowa,  204.  And 
it  seems  to  us  tbat  the  circumstances  proven  in  this  case  are 
of  this  (Character. 

II.  The  charge  in  defendant's  cross-petition  is  that  plaint- 
iff committed  adultery  witb  a  woman  by  tbe  name  of  Inger- 
soll,  at  Atlantic,  Iowa,  in  tbe  months  of  May,  June  and  July, 
1880.  It  is  shown  by  tbe  evidence  tbat  tbe  woman  referred 
to  in  this  charge  was  in  Atlantic  during  tbe  months  of  Feb- 
ruary, March  and  April,  and  part  of  May,  1880,  and  that  sbe 
lived  witb  plaintiff's  brother  during  tbat  time.  It  is  also 
shown  tbat  plaintiff  was  in  Atlantic  during  a  portion  of  tbat 


L 


DECEMBER  TERM,  1885.  387 

Karnes  v.  Names. 

year,  but  he  denies  that  he  was  there  during  the  time  Mrs. 
2.  bvidknce:  Ingersoll  was  there.  For  the  purpose  of  proving 
pruSeTioca-  that  plaintiff  was  in  Atlantic  during  April  and 
ion  of  writer,  jfj^y^  defendant  introduced  certain  letters  which, 
it  is  claimed,  were  written  by  him  to  a  brother  of  defendant, 
and  which  purport  to  be  dated  at  Atlantic  during  those 
months.  Defendant  testified  that  these  letters  were  in  the 
handwriting  of  plaintiff,  and  that  she  obtained  them  from 
her  brother.  There  is  no  proof,  however,  as  to  how  they 
came  into  his  hands.  If  it  were  shown  that  they  were 
received  by  him  through  the  mails,  the  fact  that  they  purport 
to  be  dated  at  Atlantic  would  be  strong  presumptive  evidence 
that  they  were  written  at  that  place.  But,  in  the  absence  of 
evidence  that  they  were  so  received,  they  are  not  competent 
evidence  of  plaintiff's  presence  at  Atlantic  at  the  time  at 
which  they  purport  to  be  dated. 

We  have  examined  the  evidence  offered  in  support  of  this 
charge  in  the  cross-petition,  and,  without  setting  it  out  in 
detail,  we  deem  it  sufficient  to  say  that  in  our  opinion  it  does 
not  establish  the  charge.  We  think,  also,  that  the  allegations 
of  cruel  and  inhuman  treatment  in  the  petition  and  cross- 
petition  are  not  proven.  The  judgment  dismissing  plaintiff 's 
petition  will  be  reversed,  and  the  cause  will  be  remanded 
with  directions  to  the  circuit  court  to  enter  judgment  grant- 
ing plaintiff  a  divorce.  Or,  at  plaintiff's  election,  such  judg- 
ment will  be  entered  in  this  court. 

The  judgment  dismissing  defendant's  cross-petition  will  be 
affirmed. 


1 


388 


SUPREME  COURT  OF  IOWA. 


Coraett  Y.  Tbe  Phenix  Ids.  Co. 


CoRNETT  V.  The  Phenix  Ins.  Co. 

1.  Insoranoe:  waiver  of  proofs  of  loss:  facts  not  amounting 

TO.  A  refusal  to  pay  a  claim  made  under  a  policy  of  insurance  does  not 
constitute  a  waiver  of  proofs  of  loss,  unless  it  is  of  such  kind  and  made 
under  such  circumstances  as  to  justify  the  inference  that  such  proofs 
would  be  unavailing',  if  made.  And  so,  where  a  fiorse  was  insured 
against  fire  and  lightning  only,  but  the  insured  claimed  that,  though 
the  horse  died  of  disease,  the  company  was  liable  for  the  loss,  and  the 
company  refused  to  pay  if  the  horse  died  from  any  other  cause  than  fire 
and  lightning,  such  refusal  was  not  a  waiver  of  the  proofs  of  loss 
required  by  the  policy,  but  was  rather  a  demand  for  proof  that  the  horse 
died  by  fire  or  lightning. 

2.  Instruotions :   must  be  supported  by  evidence.     Instructions 

based  npon  a  theory  of  which  there  is  no  evidence  cannot  be  sustained. 

3.  Insurance :  action  barred  bt  limitation  in  policy.    The  policy 

in  question  provided  that  no  action  thereon  should  be  sustainable  unless 
brought  within  six  months  after  tbe  loss.  The  proofs  of  loss  required 
by  the  policy  were  neither  made  nor  waived  within  that  time.  Held 
that  chapter  211,  Laws  of  1880,  (Miller's  Code,  p.  299,)  has  no  applica- 
tion to  such  a  case,  and  that  the  action,  not  having  been  brought  within 
the  six  months,  was  barred. 

Appeal  from  Decatur  District  Court. 

Tuesday,  December  8. 

Action  upon  a  policy  of  insurance  against  loss  by  light- 
ning. The  policy  covered  two  horses,  and  while  the  same 
was  in  force  one  of  the  horses  died,  and  the  plaintiff  alleges 
in  his  petition  that  it  was  killed  by  lightning.  The  defend- 
ant denied  that  it  was  killed  by  lightning,  and  denied  that 
the  plaintiff  furnished  the  defendant  with  any  proof  of  loss, 
and  averred  that  the  action  was  not  brought  within  the  time 
limited  in  the  policy.  There  was  a  trial  to  a  jury,  and  ver- 
dict and  judgment  were  rendered  for  the  plaintiff,  "the 
defendant  appeals. 
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E.  W,  Cui^ry,  Mclntire  Broa.^  and  R.   W.  Barger^  for 
appellant. 

Young  c&  Parish^  for  appellee. 

Adams,  J. — I.  It  is  not  expressly  shown  that  the  policy 
required  that  notice  and  proof  of  loss  should  be  furnished 
1.  IN8UR-  within  any  given  time,  or  at  all.  It  is,  to  be 
ofprooS^?*'  ^wj^j  shown  that  a  copy  of  the  policy  was 
aS>*uiiting'to.  attached  to  the  plaintiff's  petition,  but  such  copy 
is  not  set  out  in  the  abstract,  and  we  should  be  wholly  in  the 
dark  as  to  whether  it  contained  any  requirements  respecting 
notice  and  proof  of  loss,  had  not  the  court  instructed  the  jury 
upon  this  point.  The  court  instructed  the  jury  to  the  effect 
that  the  burden  was  upon  the  plaintiff  to  prove  that  he  served 
notice  and  proof  of  loss  within  sixty  days  from  the  loss, 
unlesss  the  same  were  waived.  Ko  question  is  made  as  to 
the  correctness  of  this  instruction,  if  there  was  any  evidence 
of  waiver,  and  one  of  the  principal  questions  discussed  by 
counsel  is  as  to  whether  there  was  any  such  evidence.  The 
defendant  assigns  as  error  the  giving  of  the  instruction,  upon 
the  ground  that  there  was  no  evidence  upon  which  to  base  it, 
and  assigns  as  error  the  admission  of  evidence  designed  to 
show  waiver,  upon  the  ground  that  it  did  not  have  that  effect. 
We  come,  then,  to  consider  whether  the  evidence  introduced 
to  show  waiver  had  any  such  tendency.  In  our  opinion  it 
had  not. 

The  evidence  relied  upon  consists  of  a  certain  letter  writ- 
ten to  the  plaintiff  by  one  Burch,  the  general  agent  of  the 
company,  and  of  statements  made  by  one  Albright,  the 
adjuster  of  the  company.  It  is  said  that  by  the  letter 
and  statements  the  defendant  repudiated  its  liability,  and 
thereby  waived  proofs  of  loss.  The  letter  written  by  Burch 
was  in  reply  to  a  letter  written  him  by  the  plaintiff,  in  which 
the  plaintiff  said:  "Your  agent  represented  to  me  when  he 
took  my  note  and  application  that  if  one  of  my  horses  died  I 
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would  get  pay  for  it.  One  of  my  horses  mentioned  in  my 
policy  died  Thursday  night  last,  and  I  wrote  you  for  the 
necessary  blanks  to  make  my  proof.  I  have  applied  to  the 
resident  agent  here,  Mr.  Curry,  and  he  does  not  seem  to  fully 
understand  the  policy  as  I  do."  This  letter  contains  no  inti- 
mation that  the  horse  was  killed  by  lightning.  The  plaint- 
iff Imsed  his  claim  upon  the  mere  fact  that  the  horse  had 
died,  and  prefaced  his  claim  by  a  statement  that  the  coui- 
pany-a  agent  told  him  that  he  would  be  paid  if  one  of  his 
liorses  died.  Any  fair  construction  of  the  language  shows 
that  the  j^laintifF  designed  it  to  be  understood  as  claiming 
that  the  agent's  statement  was  such  that  he  was  entitled  to 
be  paid  for  his  horse,  even  if  it  died  by  disease  or  by  acci- 
dent otherwise  than  being  killed  by  lightning.  Not  only  is 
this  the  fair  import  of  the  letter,  but  it  is  shown  by  undis- 
puted evideiMse  that  he  did  not  understand  at  that  time  that 
Ins  Iiorse  had  been  killed  by  lightning.  On  this  point  we 
have  the  testimony  of  Curry,  the  agent  to  whom  the  plaint- 
iff applied  at*ter  the  loss.  Curry  testified  as  follows:  "He 
told  me  that  he  had  a  horse  die  that  was  insured  in  the  Phe- 
irix.  I  asked  him  what  was  the  cause  of  death.  He  said  it 
did  not  make  any  difference  what  the  horse  died  with,  as  the 
agent  who  took  the  application  said  that  if  a  horse  died  from 
any  cause  he  would  get  pay  for  it.  I  told  him  the  company 
insured  only  againt  loss  by  fire  or  lightning.  He  did  not 
claiin  that  the  horse  had  been  struck  by  lightning.''  The 
plaintiff  himself  testified  as  follows:  "In  that  conversation 
with  Curry  he  said  to  me:  'What  is  the  matter  with  your 
lioree?'  I  says,  'I  cannot  tell  you.'  He  said,  *You  do  not 
expect  'to  get  anything  for  your  horse  unless  he  was  killed  by 
Hglitning,  do  you?'  I  told  him  what  the  agent  told  me,  that 
1  would  get  pay  for  the  horse,  no  difference  what  he  died 
with/' 

It  was  while  the  plaintiff  was  ignorant  of  tlie  cause  of  the 
death  of  the  horse,  and  while  he  thought  that  he  could  recover 
on  tJie  agent's  statement,  whatever  might  be  the  cause  of  the 
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death  of  the  horse,  that  he  wrote  the  letter  to  Biirch.     But 
we  do  not  need  to  read  the  letter  in  the  light  of  these  cir- 
camstances.     It  shows  upon  its  face  that  the  plaintiff's  claim 
was  not  based  npon  the  fact  that  the  horse  had  been  killed 
by  lightning.     It  shows  more;   it  shows  that  he  did  not  see 
the  way  clear  to  recover  strictly  under  the  provisions  of  the 
policy,  and  was  setting  up  a  claim  upon  the  statement  of  the 
agent.     That  Burch  so  understood,  there  is  no  doubt  what- 
ever.    His  reply  is  as  follows:     **Dear  Sie:  Yours  of  the 
12th  is  at  hand  reporting  the  death  of  one  of  your  horses,  and 
telling  us  that  the  agent  gave  you  to  understand  that  said 
horse  was  insured  by  our  policy  against  death  by  disease  or 
accident.     We  have  only  to  refer  you  to  our  policy  which 
you  hold,  and  which  is  the  contract  between  yourself  and  the 
Phenix  Ins.  Co.,  and  if  that  policy  provides  for  any  other 
loss  but  that  occasioned  by  fire  or  lightning,  we  will  weaken. 
Our  policy  is  so  clear  on  that  point  that  any  other  statement 
used  by  agents  is  of  no  consequence.     We  can  hardly  under- 
stand how  an  agent  would  dare  to  make  such  a  statement  to 
a  sane  man.     We  are  not  liable  for  loss  of  horse."     If  we 
read  this  letter  as  a  whole,  and  especially  in  connection  with 
the  one  to  which  it  is  a  reply,  it  is  abundantly  evident  that 
the  company  had  no  intention  of  repudiating  its  liability  if 
the  horse  was  killed  by  lightning.     Tlie  claim  repudiated  was 
one  which  the  plaintiff  had  seen  fit  to  set  up  outside  of  the 
provisions  of  the  policy.     Burch's  letter  did  not  contain  an 
intimation  that  the  company  would  refuse  to  pay  if  the  plaint- 
iff could  make  proof  showing  that  his  loss  occurred  within 
the  provision  of  the  policy.     The  letter,  then,  was  not  a 
v>aiver  of  proof;  it  was  rather  a  call  for  proof.     A  refusal  to 
pay  does  not  constitute  a  waiver  of  proof  unless  it  is  of  such 
kind  and  is  made  under  such  circumstance  as  to  justify  the 
inference  that  proof  would  be  unavailing.     In  this  case  proof 
that  the  horse  was  killed  by  lightning  would  have  tended 
directly  to  remove  the  only  objection  which  had  been  sug- 
gested  by  the  company. 
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Bat  the  plaintiff  claims  that  there  was  other  evidence  of 
waiver.  He  relies  npon  what  the  company's  agent  said  to 
one  Fry.  The  latter,  it  appears,  was  acting  for  the  plaintiff 
in  the  matter  of  this  loss.  The  adjuster  went  to  see  him,  and 
asked  what  he  knew  about  the  horse  being  killed  by  light- 
ning. What  information,  if  any.  Fry  gave  him  does  not 
appear.  Bii.t  the  result  was  that  the  adjuster  declined  to  go 
and  see  the  plaintiff;  saying  that  he  lived  eight  or  nine  miles 
aw[ij,  and  that  he  had  information  that  the  horse  was  not 
killed  by  lightning.  It  does  not  appear  that  up  to  this  time 
there  had  been  any  pretense  that  the  horse  had  been  killed  by 
lis:htnine:,  and  certainly  without  such  pretense 

be^aumillfted  ^^^^^  was  no  reasou  why  the  adjuster  should  go 
by  evideooe.    ^^  ^^  j^j^^^     g^^  jj^  jj^  yj^^  jj^  jjjg  statement 

constitute  a  refusal  to  pay.  We  see,  then,  no  evidence  of 
waiver  of  proof,  and  the  jury  should  not  have  been  instructed 
upon  the  theory  that  there  was. 

II-     The  policy  provided  that  no  action  on  the  policy 
should  be  sustainable  unless  brought  within  six  months  after 
the  loss.     The  action  does  not  appear  to  have 
actinii  barred  been  brouffht  withm  such  time.     It  is  claimed, 
iiipotky.        however,  that  under  the  statute,  Chap.  211,  Laws 
of  1S80,  (Miller's  Code,  p.  299)  the  time  was  extended. 
Whether  the  statute  has,  under  the  circumstances,  any  appli- 
cation to  such  a  case  as  this,  we  do  not  determine.     It  has, 
we  think,  no  application  where  proof  of  loss  is  neither  made 
nor  waived  within  the  time  limited,  and,  as  we  find  no  mak- 
ing or  waiver  of  proof  within  such   time,  the  defendant's 
additional  position  that  the  claim  is  barred  appears  to  be 

well  taken. 

Eeversed. 
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Webster  v.  The  Continental  Ins.  Co. 

1.  Insuranoe:  plbadinq  waiver  of  proofs  of  loss:  motion  to 
MAKE  MORE  SPECIFIC.  Where  one  seeking^  to  recover  upon  a  policy  of 
insurance  pleads  that  the  company  has  waived  the  proofs  of  loss  required 
by  the  policy,  he  should,  upon  a  proper  motion,  be  required  to  state 
whether  the  alleged  waiver  was  oral  or  in  writing,  and  by  what  officer 
or  agent  of  the  company  it  was  made. 

Appeal  from  Audubon  Circuit  Court, 

TuESDAT,  December  8. 

Action  on  a  policy  of  insurance  against  loss  or  damage  by 
fire  and  lightning.  Trial  by  jury.  Verdict  and  judgment  for 
the  plaintiff.     The  defendant  appeals. 

B.  W,  Bargery  for  appellant. 

J.  Z.  Stotta  and  GrigjSy  Brahiard  <&  GriggSy  for  appellee. 

See  VERS,  J. — In  the  fourth  division  of  its  answer,  the 
defendant  pleaded  as  a  defense  that  it  had  not  been  furnished 
with  the  proofs  of  loss  required  by  the  terms  of  the  policy. 
To  this  defense  the  plaintiff  filed  a  reply,  and  therein  pleaded 
— Firaty  that  all  the  proofs  required  by  the  laws  of  Iowa  had 
been  furnished,  as  shown  by  the  petition;  and,  second^  that 
the  defendant  waived  further  proofs  than  such  as  had  been 
furnished.  The  defendant  filed  a  motion,  asking  that  the 
reply  be  made  more  specific,  and  the  plaintiff  be  required  to 
state — Firsts  whether  the  waiver  pleaded  was  oral  or  in 
writing;  and,  second^  what  officer  or  agent  of  defendant 
waived  or  undertook  to  waive  the  same,  and  for  cause,  in  sub- 
stance, stated  that  the  defendant  could  only  act  through  its 
officers  or  agents,  and  that  it  had  many  such  in  its  employ, 
and  that  it  was  impossible,  from  the  reply,  to  determine  by 
what  officer  or  agent  the  waiver  pleaded  and  relied  on  was 
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made.  The  first  ground  of  the  motion  was  sustained  and  the 
second  overruled.  We  think  the  court  erred  in  not  sustain- 
ing the  entire  motion. 

The  defendant  can  alone  act  through  its  officers  and  agents, 
and.it  is  a  well-known  fact  that  insurance  companies  have 
many  such.  Now,  a  valid  and  sufficient  defense  was  pleaded, 
t<>  avoid  which  the  plaintiff  pleaded  that  such  defense  had  been 
waived  by  the  defendant.  It  is  evident  that  this  was  done  by 
some  officer  or  agent.  The  defendant  could  not  reasonably  bo 
i?xpected  to  know  what  officer  or  agent  had  done  so.  The 
plaintiff  did;  for,  if  there  was  a  waiver,  the  plaintiff  must 
necessarily  know  who  made  it,  just  as  certainly  as  he  knew 
whether  it  was  in  writing  or  not.  The  defendant,  in  order 
to  be  fully  prepared  to  successfully  controvert  the  waiver 
pleaded  by  the  plaintiff,  must  be  prepared  at  the  trial  to  pro- 
duce the  evidence  of  every  officer  or  agent  of  the  company  who 
lind  authority  to  make  such  waiver.  This  is  asking  too  much 
of  any  litigant.  Common  fairness  in  making  up  the  issues, 
we  think,  requires  that  the  plaintiff  should  state  who  made 
the  waiver  relied  on  to  avoid  the  defense  pleaded.  There  are 
isuveral  other  questions  in  the  case  which,  in  the  view  we 
lisive  taken,  we  deem  it  unnecessary  and  possibly  improper  to 
Jotermine. 

Eevessed. 
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1.  Replevin:  klection  to  take  money  judgment  instead  op  prop- 
ebtt:  right  to  damages  for  detention.  Where  the  plaintiff  in 
replevin  prevails,  but  elects,  under  Code,  §  3241,  to  take  a  money  judg- 
ment for  the  value  of  the  property  instead  of  a  judjfment  for  the  pos- 
session of  the  property  itself,  he  does  not  thereby  waive  his  right  to 
damages  for  the  wrongful  detention  of  the  property  by  defendant. 

Appeal  from  Carroll  Circuit  Court. 

Tuesday,  December  8. 
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Action  in  beplbvin.  There  was'  a  judgment  upon  a  ver- 
dict for  plaintiff.     Defendant  appeals. 

Botoen  d:  Cloudy  for  eL^jpel\2int. 

George  W.  Painey  for  appellee. 

Beck,  Ch.  J. — I.  The  defendant,  as  sheriff,  levied  an  exe- 
cution upon  a  pair  of  horses  and  a  buggy  and  harness. 
Plaintiff  brought  this  action  to  recover  the  possession  of  the 
property  and  damages  for  its  wrongful  detention,  but,  having 
tiled  no  replevin  bond,  the  action  proceeded  without  the 
delivery  of  the  property  to  plaintiff.  This  is  authorized  by 
the  statute.  The  circuit  court,  upon  the  verdict  for  plaintiff, 
entered  a  judgment  for  the  value  of  the  property  and  for  the 
damages  for  its  detention. 

II.  This  judgment  is  authorized  by  the  statute.  See 
Code,  §  §  3238,  3239.  Code,  §  3241,  provides  that  if  the 
party  found  to  be  entitled  to  the  possession  of  the  property, 
if  he  be  not  in  possession  thereof,  may  have,  at  his  option, 
judgment  for  the  specific  delivery  of  the  property  or  for  its 
value,  as  determined  by  the  jury.  The  judgment  in  this 
case,  which  will  be  presumed  to  have  been  entered  at  the 
option  of  plaintiff,  (upon  this  point  there  is  no  dispute,)  is 
for  the  value  of  the  property. 

IIL  Defendant  insists  that,  as  the  plaintiff  did  not  recover 
in  the  action  the  possession  of  the  property,  he  cannot  recover 
damages  for  its  detention.  The  statute  makes  no  distinction 
affecting  the  right  of  the  parties  to  damages  between  a  case 
wherein  the  property  is  delivered,  upon  final  judgment,  and 
one  in  which  the  plaintiff  waives  his  right  to  the  delivery  of 
the  property  by  exercising  the  option  secured  to  him  by  the 
statute  (Code,  §  3241)  to  recover  the  value  of  the  property. 
We  can  discover  no  grounds  upon  which  we  are  authorized 
to  make  a  distinction.  The  theory  upon  which  the  provisions 
of  the  statute  authorizing  the  recover  of  damages  for  the 
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detention  of  the  property  is  based  is  that,  as  the  property  is 
owned  by  the  plaintiff  who  is  entitled  to  its  possession  and 
use,  he  ought  to  recover  the  value  of  such  use  in  dam- 
ages for  its  detention.  The  right  .of  the  plaintiff  to  the  pos- 
session continues  until  he  abandons  it  by  exercising  the 
option  given  him  by  the  statute  to  accept  the  money,  or  money 
judgment,  in  the  place  of  the  property.  As  he  owned  the 
property,  and  was  entitled  to  its  use  up  to  that  time,  he 
ought  to  recover  the  value  thereof  in  a  judgment  for  damages. 
The  rulings  of  the  circuit  court  are  in  accord  with  these 
views. 

IV.  The  defendant  insists  that  the  verdict  is  not  supported 
by  the  evidence.  We  think  differently.  There  was  evidence 
of  the  value  of  the  use  of  the  property  justifying  the  verdict 
upon  that  question,  and  the  proof  suflBciently  supports  the 
verdict  finding  that  the  property  was  exempt  from  execution. 

Ko  other  questions  arise  in  the  case.  The  judgment  of  the 
circuit  court  is 

Affibmed. 
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1 .  lojunction :  allegation  op  insolvency  aided  bt  admissions  of 
dependants.  In  plaintiff's  petition  for  an  injunction  he  alleges  that 
defendants  have  hut  a  small  amount  of  property  exempt  from  execution, 
and  are  not  responsible  for  the  damages  occasioned  by  the  wrongful  acts 
nought  to  be  enjoined,  lliere  was  no  motion  for  a  more  specific  state- 
ment in  the  court  below,  but,  on  the  other  hand,  it  was  conceded  on  the 
trial,  for  the  purposes  of  the  case,  that  defendants  did  not  own  a  dollar's 
worth  of  property  in  the  world.  Held  that  it  could  not  be  urged  on 
appeal  to  this  court  that  the  petition  was  insufficient  in  this  respect  to 
entitle  plaintiff  to  an  injunction. 

i^,  Water-oourses :  diversion  of  subterranean  stream:  rule 
STATED  AND  APPLIED.  When  onc  in  good  faith  sinks  a  well  on  his 
own  land,  the  owner  of  a  well  on  adjoining  land  has  no  cause  of  com- 
plaint if  the  water  from  his  well  is  drawn  off  or  decreased  by  percolation 
ihrough  the  earth;  but  when  subterranean  water  flows  in  a  distinct 
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channel,  an  adjoininur  owner  of  land  has  no  more  right  to  divert  ite 
course  thiin  if  the  stream  were  on  the  surface  of  the  earth.  And  so, 
where  plaintiff  had  an  artesian  well  on  his  land,  and  defendants  after- 
wards, by  boring  on  their  adjoining  land,  intercepted  the  same  stream, 
thereby  cansing  the  water  to  cease  flowing  in  plaintiff  *8  well,  but  the 
quantity  of  water  was  ample  for  both  parties,  and  could  easily  be  made 
to  flow  at  both  wells  by  a  simple  adjustment  of  defendants'  pipes,  held 
that  defendants  were  properly  required  so  to  adjust  their  pipes  as  not  to 
cut  off  plaintiff's  supply  of  water,  and  that  an  injimction  was  properly 
granted  to  secure  that  end. 

Appeal  from  Buena   Vista  District  Court. 

TuBSDA.Y,  December  8. 

This  is  an  action  in  equity  by  which  the  plaintiff  seeks  to 
enjoin  the  defendants  from  interfering  with  the  flow  of  an 
artesian  well,  the  property  of  the  plaintiff.  Thei-e  was  a  trial 
by  the  conrt,  and  a  decree  for  the  plaintiff.  Defendants 
appeal. 

J,  F.  Duncombe  and  A,  E.  Clarke^  for  appellants. 

e/by,  Wriglit  <&  Hudson  and  A,  F,  Meservy^  for  appellee. 

EoTHEOCK,  J. — I.  The  plaintiff  claims  that  he  is  the  owner 
of  certain  land  in  Cherokee  county,  and  that  he  leased  part 
thereof  to  the  defendant  George  Saterlee  for  mining  purposes; 
that  in  1879,  while  boring  for  coal  on  said  land,  Saterlee 
Btrnck  three  distinct  veins  of  water,  one  of  which  is  magnetic, 
and  possesses  medical  properties  of  great  value;  that  pipes 
were  put  in  said  well  in  the  year  1879,  so  that  the  veins  of 
water  flow  high  enough  above  the  surface  of  the  ground  that 
the  water  can  be  distributed  to  bath  rooms  built  near  said 
well;  that  in  1880  the  plaintiff  conveyed  a  half  interest  in  the 
well,  and  in  eight  acres  of  land  surrounding  the  same,  to  said 
Saterlee,  and  in  the  latter  part  of  that  year  the  defendants 
conveyed  all  their  interest  in  said  well  and  land  to  the  plaint- 
iff for  the  consideration  of  $2,500,  and  the  defendants  sur- 
rendered  to  the  plaintiff  all  right  to  the  well  and  to  the  land 
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and  improvements  thereon.  Soon  after  defendants  conveyed 
their  interest  in  the  land  and  well  to  the  plaintiff,  they  purchased 
a  small  tract  of  land  adjoining  plaintiff's,  land  and  commenced 
boring  for  water.  A  well  was  sunk  on  this  land  at  a  point 
about  200  feet  from  plaintiff's  well,  and  the  same  vein  of  water 
was  struck  which  flowed  from  plaintiff's  well.  Before  defend- 
ants purchased  this  tract  of  land,  they  and  plaintiff  were  intend- 
ing to  buy  it  for  the  purpose  of  protecting  the  original  well  on 
plaintiff's  land,  and  it  was  agreed  between  them  that,  if  any  well 
sunk  on  this  tract  affected  the  flow  of  water  from  plaintiff's 
well,  defendants'  well  was  to  be  closed  up.  And  at  the  time 
defendants  commenced  boring  for  water  on  their  land  it  was 
agreed  between  them  and  plaintiff  that  if  water  was  found  by 
them,  and  the  flow  therefrom  injured  plaintiff's  well,  the 
defendants  would  close  up  their  well,  or  in  some  manner  regu- 
late the  flow  therefrom  so  as  not  to  interfere  with  the  flow  of 
plaintiff's  well;  that  the  defendants  urged  the  plaintiff  to  go 
on  with  improvements  on  his  property,  with  the  positive 
assurance  that  they  would  not  divert  the  water  from  his  well; 
that  in  pursuance  of  such  promise,  and  on  the  faith  thereof, 
the  plaintiff  expended  about  $23,000  in  improvements,  con- 
sisting of  a  large  hotel  and  appurtenances,  and  beautifying 
the  adjacent  grounds;  that  he  advertised  the  medicinal  prop- 
erties of  said  water,  and  exported  large  quantities  thereof, 
and  many  people  frequented  said  watering-place  for  treatment 
and  for  pleasure,  and  that  the  said  property  became  a  source 
of  great  revenue  to  him;  that,  when  the  defendants  struck  the 
vein  of  water  which  flowed  from  plaintiff's  well,  the  ground 
at  defendants'  well  being  lower  than  the  discharge-pipes  at 
plaintiff's  well,  the  latter  almost  ceased  to  flow;  that,  in  pur- 
suance of  the  agreement  between  the  parties,  plaintiff  fur- 
nished a  pipe  to  place  on  top  of  the  pipe  in  defendants'  well, 
so  as  to  make  the  discharge-pipes  in  the  two  wells  on  the 
same  level;  that  the  defendants  put  the  said  pipe  upon  the 
pipe  in  their  well,  and  when  that  was  done  there  was  a  flow 
of  water  from  both  wells  sufficient  for  all  purposes;  that  the 
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pipes  were  so  maintained  in  both  wells,  and  plaintiff  continued 
to  make  improvements,  relying  on  the  defendants'  carrying 
out  their  agreement  and  representations  in  good  faith,  until 
a  short  time  before  the  commencement  of  this  suit,  when  the 
defendants,  disregarding  their  agreements  and  plaintiff's 
rights  in  the  premises,  and  for  the  purpose  of  annoying  him, 
and  preventing  him  from  carrying  on  his  business,  and  ren- 
dering valueless  his  property,  have,  at  different  times,  and 
when  plaintiff  had  large  orders  for  the  shipment  of  water  from 
his  well,  removed  the  pipe  from  their  well,  and  prevented  the 
flow  of  water  from  plaintiff's  well,  to  the  great  damagcof  the 
plaintiff;  that  defendants  thus  interfered  with  the  flow  of 
plaintiff's  well  out  of  mere  wantonness,  they  having  no  use 
for  all  the  water  from  said  vein,  and  that  a  very  small  part 
of  the  flow  from  their  well  is  sufficient  for  their  purposes 
when  the  discharge  pipes  are  on  a  level;  that,  if  defendants 
are  permitted  to  thus  draw  the  water  from  plaintiff's  well, 
the  plaintiff's  property  will  be  greatly  damaged  and  his  busi- 
ness broken  up  and  destroyed,  and  the  plaintiff  fears  that, 
unless  restrained,  the  defendants  will  continue  to  divert  the 
water  from  his  well;  that  the  defendants  have  but  a  small 
amount  of  property  exempt  from  execution,  and  are  not 
responsible  for  the  damages  to  the  plaintiff's  property  and 
business  by  reason  of  their  wrongful  acts. 

Counsel  for  appellants  claim  that  the  averments  of  the  peti- 
tion do  not  show  that  the  plaintiff  is  entitled  to  maintain 
1.  iNJUNo-  ftn  action  for  an  injunction.  It  is  urged  that  the 
tion^on^-  petition  does  not  aver  the  insolvency  of  the 
by  admifl-       defendants.     It  is  true,  it  is  not  stated  in  the 

sions  of  de-  .  .  i  i       3   <•      i  /•  . 

lendanto.  petition  that  the  defendants  are  proof  against  an 
execution;  but  it  is  averred  that  they  are  not  responsible  for 
the  damages  for  which  they  are  liable.  In  the  absence  of  a 
motion  for  a  more  specific  statement,  this  is  sufficient.  This 
question  was  not  made  in  the  court  below.  Instead  of  mak- 
ing the  question,  the  following  concession  was  made  upon  the 
trial:     ^' It  is  admitted  that  if  the  plaintiff  is  entitled   to 
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relief  under  the  bill  he  is  entitled  to  an  injunction,  irrespect- 
ive of  the  financial  standing  of  the  defendants.  For  the  pur- 
poses of  this  case  it  is  conceded  that  the  defendants  do  not  own 
a  dollar's  worth  of  property  in  the  world." 

II.     The  evidence  in  the  case  fully  sustains  the  material 

averments  of  the  petition.     These  facts  have  already  been 

2.  WATBB-       stated,  and  need    not  be  repeated.      The  court 

diversion  of    decreed  "  that  the  discharge-pipe  upon  defendants' 

stream:  rule  said  Well  be  kept  and  maintained  at  a  height 
stated  and  ^  .      ^ 

applied.  not  lower  than  the  discharge-pipe  at  plaintiff's 

well  at  the  bath-house  on  his  said  premises,  and  be  of  such 
size  as  not,  by  the  flow  of  water  therefrom,  to  interfere 
with  the  flow  of  water  at  plaintiff's  well ;  and  the  defendants 
are  ordered,  adjudged  and  decreed  to  so  maintain,  keep  and 
operate  their  said  well  that  the  water  therefrom  shall  be  dis- 
charged through  the  pipe  sunk  therein,  and  shall  not  be  per- 
mitted or  suffered  to  flow  up  around  the  outside  of  said  pipe." 
The  evidence  shows  that  by  an  observance  of  this  decree 
both  parties  will  have  an  ample  supply  of  water  for  all  pur- 
poses, and  neither  will  havejust  cause  of  complaint  against  the 
other.  The  defendants  ought  to  be  satisfied  with  the  decree. 
It  is  nothing  more  than  an  exemplification  of  the  broad  equit- 
able principle  that  a  person  ought  to  use  his  own  in  such  a 
way  as  not  to  injure  another,  when  it  can  be  done  without 
injury  to  himself.  But  the  defendants  insist  that,  when  one 
in  good  faith  sinks  a  well  on  his  own  land,  the  owner  of  a 
well  on  the  adjoining  land  has  no  cause  of  complaint  if  the 
water  from  his  well  is  drawn  off  or  decreased  by  percolation 
through  the  earth.  That  this  is  a  correct  proposition  of  law 
seems  to  be  well  settled.  See  Hougan  v,  Milwaukee  i&  St. 
J*.  li,  Co.y  35  Iowa,  558,  and  authorities  there  cited. 
Defendants'  counsel  have  cited  many  authorities  in  support 
of  this  proposition.  These  authorities,  however,  as  counsel 
concede,  are  quite  decisive  on  another  proposition,  which  is 
that,  when  subterranean  water  flows  in  a  distinct  channel,  an 
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adjoining  owner  of  land  has  no  more  right  to  divert  its  course 
Uian  if  the  stream  were  on  the  surface  of  the  earth. 

In  Gould,  Waters,  §  281,  the  rule  is  thus  announced:  "  If 
nnderground  currents  of  water  flow  in  clearly-defined  chan- 
nels, the  rule  of  law  which  governs  the  use  of  similar  streams 
flowing  upon  the  surface  is  applicable  to  them.  «  3|i  « 
An  action  will  equally  lie  for  the  obstruction  or  misuse  of  a 
subterranean  stream  or  of  surface  water  after  it  has  become 
a  part  of  an  open  stream  or  spring,  and  the  owner  of  land  has 
no  right  to  construct  his  well  or  other  structure  in  such  man- 
ner as  to  create  upon  his  own  land  an  artificial  underground 
current  from  a  running  stream."  And  see,  also,  Washburn 
on  Easements,  347,  and  Angell  on  Water-courses,  §  112. 

All  of  the  cases  d^ne  undergrouud  streams  which  one 
proprietor  of  land  may  not  divert  from  those  of  the  adjoining 
owner  as  those  having  clearly-defined  channels,  and  it  must 
be  admitted  that  this  fact  is  very  difficult  to  establish  by  evi- 
dence. But  here  we  have  a  case  of  two  flowing  wells.  The 
evidence  shows  conclusively  that  the  water  does-not  percolate 
or  filter  through  the  earth  from  one  to  the  other*  When 
the  defendants,  in  boring  their  well,  struck  the  vein,  the  water 
almost  immediately  ceased  to  flow  from  the  p1aintift''s  well, 
and  the  water  that  did  come  to  plaintiff's  well  was  filled  with 
sand,  which,  no  doubt,  was  caused  by  the  disturbance  of  the 
vein  or  stream  by  the  operations  in  defendants'  well;  and 
when  the  auger  used  in  boring  defendants'  well  was  removed,, 
the  well  of  plaintiff  ceased  to  flow.  And,  pending  tlie  trial,. 
the  defendants  admitted  of  record  "  that  the  vein  tapped  by 
Mr.  Saterlee's  well  is  the  same  vein  which  supplies  the  well) 
first  sunk  on  the  property  now  owned  by  Burroughs;"  (the- 
well  in  controversy;)  and  this  was  nothing  but  an  admissioiii 
of  a  fact  that  was  not  disputed  and  could  not  be  controverted* 
on  the  trial.  Wlien  the  discharge-pipe  on  defendants'  well  is. 
lower  than  that  on  plaintiff's  well,  al)  of  the  water  flows  from 
defendants' well;  and  when  the  change  is  made,  the  water- 
finds  its  way,  not  by  mere  filtration,  b^jt.the  effect  is  immediate.. 
Vol.  LXVII— 26 
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These  being  the  facts,  we  think  the  court  very  properly  held 
that  these  parties  should  each  use  the  water  from  his  own  well 
80  as  not  to  injure  the  other,  upon  the  same  principle  that 
the  owner  of  land  over  which  a  stream  of  water  has  its  course 
may  have  a  reasonable  and  proper  use  of  the  water  as  it  flows, 
but  may  not  wholly  divert  it  from  the  adjoining  proprietor. 

Affirmed. 


Peterson  v.  Foli. 
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1.  Conversion  of  Property:  wrongful  sale  under  attachment: 

pleading:  burdbn  op  proof.  In  an  action  airainRt  a  plaintiff  in 
attachment  for  the  wrongful  sale  of  a  horse  under  an  execution  in  the 
attachment  case,  the  defendant  in  answer  admitted  that  the  horse  was 
sold  on  an  execution  issued  in  his  favor  in  the  attachment  proceedings. 
Held  that  it  must  be  presumed  that  the  judgment  and  execution  fol- 
lowed the  ordinary  course  of  the  law  in  such  cases,  and  that  the  execu- 
tion was  issued  by  defendant's  direction ;  and  that  the  burden  of  proof 
was  on  defendant  to  negative  these  presumptions,  if  he  would  escape 
personal  liability  for  the  wrongful  sale  of  the  horse  in  question. 

2.  Chattel  Mortgage:  supficiency  of  dbscription:  question  for 

JURY.  The  question  whether  the  horse  involved  in  this  case  could  be 
identified  by  the  description  contained  in  the  mortgage  under  which  be 
was  claimed  was  one  of  fact  to  be  determined  by  the  jury,  and  the 
instructions  of  the  court, (see  opinion,)  holding  that  certain  inaccuracies 
m  the  descnption  were  immaterial,  were  erroneous,  becaase  invading  the 
province  of  the  jury. 

Appeal  from  Winnebago  Circuit  Court. 

Wednesday,  December  9. 

PLAiBniFF  brongbt  this  action  to  recover  the  value  of  a 
horse  on  which  he  claims  to  have  had  a  chattel  mortgage,  and 
which  he  alleges  defendant  caused  to  be  levied  on  and  sold 
on  process  issued  in  a  proceeding  against  the  mortgagor. 
There  was  a  verdict  and  judgment  for  plaintiff.  Defendant 
appeals. 
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Pickering  <&  Hartleyy  for  appellant 
Ransom  dk  Olmstead^  for  appellee. 

Reed,  J. — I.     Plaintiff  alleges  in  his  petition  that  one 

Games  executed  and  delivered  to  him  a  chattel  mortgage  on 

a  horse,  to  indemnify  him  a^rainst  liability  on  a 

®I£?  o'  P«>P-  promissory  note  which  he  had  simed  as  securitv 

erty:  wrong-     r  j  o  . 

aSuwhmentf'  ^^^  ®*^^  Garnes,  and  that  he  subsequently  paid 
Eii^noi  ^ff  *"d  discharged  the  debt  evidenced  by  said 
^^^^^  note.     He  also  alleges  that  defendant  commenced 

a  suit  against  said  Garnes  on  a  money  demand,  in  which  he 
procured  a  writ  of  attachment  to  be  issued,  and  caused  the 
same  to  be  levied  on  said  horse,  and  that  he  afterwards 
obtained  judgment  on  his  demand,  and  caused  said  horse  to 
be  sold  on  execution  in  satisfaction  thereof.  Defendant  in 
his  answer  admitted  that  he  caused  a  writ  of  attachment  to 
be  issued  against  said  Garnes,  and  that  the  officer  to  whom 
said  writ  was  delivered  to  be  served  levied  the  same  on  a 
horse  belonging  to  Garnes,  and  that  the  same  was  afterwards 
sold  on  execution  issued  on  the  judgment  obtained  in  the 
proceedings,  and  the  proceeds  applied  on  the  execution,  but  he 
denied  the  other  allegations  of  the  petition.  Tlie  circuit 
court  instructed  the  jury  that  the  answer  was  in  effect  an 
admission  by  defendant  that  he  had  caused  a  horse  belonging 
to  Garnes  to  be  attached  and  afterwards  sold  on  execution. 

Appellant  assigns  the  giving  of  this  instruction  as  error. 
He  claims  that  the  only  act  on  his  part  in  connection  with 
the  seizure  and  sale  of  the  property,  which  is  admitted  in 
the  answer,  is  the  suing  out  of  the  writ  of  attachment;  that, 
while  the  seizure  of  the  property  on  the  attachment  and  its 
subsequent  sale  are  admitted,  these  acts  are  alleged  to  have 
been  committed  by  the  officer,  and  there  is  no  admission  that 
defendant  procured  or  directed  them  to  be  done;  and  that, 
under  the  issue  as  it  is  made  by  the  answer,  the  burden  was 
on  plaintiff  to  establish  that  defendant  is  responsible  for  the 
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trespass,  if  oue  was  committed,  in  the  seizure  and  sale  of  the 
property,  whereas  by  the  instruction  he  was  relieved  of  that 
burden.  It  is  certainly  true  that  the  answer  does  not  in 
express  terms  admit  that  defendant  directed  or  procured  the 
officer  to  seize  and  sell  the  property.  But  it  does  admit  that 
it  was  sold  on  an  execution  issued  on  the  judgment  rendered 
in  defendant's  favor  in  the  attachment  proceedings.  The 
presumption  is  that  the  execution  was  special,  and  that  it 
directed  the  sale  of  the  attached  property;  also  that  the 
judgment  upon  which  it  was  issued  contained  an  order 
directing  the  sale  of  the  attached  property  for  the  satisfac- 
tion of  the  judgment,  for  that  is  the  course  of  procedure 
prescribed  by  the  statute  in  cases  in  which  property  has  been 
attached.  Code,  §  3011.  The  presumption  also  is  that  the 
execution  was  issued  by  defendant's  direction.  The  answer 
should  be  treated  as  an  admission  of  these  facts,  for  their 
existence  is  presumed  from  those  which  are  admitted.  As 
defendant  procured  the  order  to  be  entered  which  directed 
the  sale  of  the  property,  and  the  execution  to  be  issued  4|)on 
which  it  was  sold,  he  is  clearly  responsible  for  its  sale;  and 
by  these  acts  he  is  also  held  to  have  ratified  the  act  of  the 
officer  in  levying  the  attachment  upon  it.  See  Cooley,  Torts, 
p.  129.  We  think  the  holding  of  the  circuit  court  as  to  the 
effect  of  the  answer  is  correct. 

11.     A  question  which  arose  on  the  trial  was  as  to  the 

accuracy  of  the  description  of  the  horse  contained  in  plaintiff's 

mortsrsLfte.     The  court   told  the  jury,  in  effect, 

sufflc^'  of    *"*^  ^^  *  person  ot  ordinary  discernment,  who 

had  no  actual  knowledge  as  to  what  horse  was 

intended  to  be  covered  by  the  mortgage,  could 


mortgage: 
Iflclency 
Utscriptlon: 
questfou  for 
Jury. 


have  identified  the  animal  from  the  discription  contained  in 
the  mortgage,  the  record  of  the  instioiment  would  impart 
constructive  notice  to  all  persons  of  plaintiff's  right  under  it. 
It  also  gave  the  following  instruction:  "With  reference  to 
the  color  of  the  horse  as  described  in  the  mortgage,  if  you 
should  find  that  the  horse  was  a  shade  lighter  or  a  shade 
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darker  tban  what  is  ordinarily  described  as  dark  bay,  ibis 
would  not  be  sacb  a  misrepresentation  of  tbe  horse  as  to 
make  tlie  record  of  tbe  mortgage  inoperative  to  give  con- 
structive notice  to  third  parties."  "  And  if  you  should  find 
that  in  fact  the  horse  did  not  have  a  star  in  the  forehead  as 
stated  in  the  mortgage,  but  did  have  some  white  hairs  in  the 
forehead,  this  discrepancy  would  in  itself  not  be  sufficient  to 
invalidate  the  record  of  the  mortgage  in  giving  constructive 
notice  to  third  parties."  Appellant  assigns  the  giving  of 
these  instructions  as  error.  The  question  whether  the  horse 
could  have  been  identified  from  the  description  contained  in 
the  mortgage  was  one  of  fact  to  be  determined  by  the  jury. 
But  by  these  instructions  the  court  in  effect  held,  as  a  mat- 
ter of  law,  that  certain  inaccuracies  in  the  description  were 
not  material.  The  question,  we  think,  should  have  been  left 
to  the  jury. 

For  the  error  in  giving  these  instructions  the  judgment 
will  be  reversed,  and  the  cause  remanded  for  a  n^w  trial. 

V  RfiVEBSED. 


SiriELL  V.  The  Iowa  HoKSfyrSAD  Co. 

1.  Judgment  of  DiBmiasal  for  want  of  Proaecation:  i^otion 
TO  SET  aside:  sickness  op  counsel.  The  sickneRs  of  counsel  is 
Bometiines  a  sufficient  excuse  for  want  of  action  in  a  case;  but  not  where 
•Qch  sickaett  has  been  so  long  protracted  that  the  client  should  in  dili- 
gence have  employed  other  counsel  to  try  the  case,  unless  it  is  made  to 
appear  that  other  counsel  could  not  conduct  the  case  as  well  as  the  dis- 
abled attorney.  In  this  view,  the  refusal  of  the  trial  court  to  sustain 
a  motion  to  set  aside  the  judgment  of  dismissal  is  not  disturbed  on 
appeal. 

AppMlfnom  Btiena  Fm#«  Circuit  Court. 

Wednesday,  December  9. 

This  is  an  action  had  in  the  court  below  to  set  aside  a 
judgment.     It  was  there  overruled,  and  plaintiff  appeals. 
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Barcroft  cfe  Bowen^  for  appellant. 
Hubbard^  Clark  <&  Dawley^  for  appellee. 

Bbok,  Ch.  J. — I.  The  cause  in  which  the  motion  was  filed 
had  been  tried,  and  a  judgment  rendered  for  plaintiff.  Upon 
an  appeal  to  this  court  the  judgment  was  reversed  in  October, 
1882.  In  December  of  the  same  year  a  petition  for  a  rehear- 
ing was  filed,  which  was  overruled  in  June,  1883.  In  March, 
1884,  9k  procedendo  was  issued,  and  nine  days  thereafter  the 
cause  was  dismissed,  but  the  abstract  fails  to  show  the  grounds 
of  the  dismissal.  In  September  following,  this  motion  was 
filed  to  set  aside  the  judgment  of  dismissal.  The  motion  is 
based  upon  the  fact  that,  after  the  cause  was  appealed,  plaintiff 
employed  an  attorney  to  conduct  the  suit,  other  than  the  one 
who  had  prosecuted  it  to  judgment,  who  thereupon  withdrew 
from  the  case;  that  the  attorney  last  employed,  after  the  peti- 
tion for  rehearing  was  overruled,  became  sick,  and  unable  to 
attend  to  his  professional  duties,  and  so  continued  up  tJkhe 
filing  of  his  motion.  His  sickness  prevented  his  giving 
any  attention  to  the  case.  It  is  not  sho^^^n  that  plaintiff'  was 
uninformed  of  the  sickness  of  his  counsel,  or  that  he  took 
any  steps  whatever  to  secure  proper  attention  to  his  case.  It 
appeal's  that  for  ten  months  the  attorney  was  sick,  but  it  is 
not  shown  that  the  case  could  not  have  been  conducted  as 
well  by  another. 

II.  We  think  the  sickness  of  counsel  is  a  suflScient  excuse 
for  want  of  action  in  a  case,  where  it  appears  that  such  sick- 
ness has  not  been  so  long  protracted  that  the  client  could  not 
have  employed  another  attorney  to  take  pharge  of  the  cause 
without  imperiling  his  interests.  It  is  the  duty  of  the  client 
not  to  obstruct  and  delay  the  decision  of  the  cause  by  failure 
to  employ  counsel  to  take  the  place  of  the  attorney  who 
becomes  sick.  Of  course,  we  speak  of  a  case  such  as  the 
one  before  us,  wherein  it  is  not  made  to  appear  that  another 
could  not  conduct  the  case  as  well  as  the  disabled  attorney. 
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It  cannot  be  said  in  this  case  that  the  sick  counsel  was  negli- 
gent; but  plaintiflf  was,  in  not  employing  an  attorney  to  take 
bis  place.       ' 

III.  We  regard  this  case  in  the  foregoing  consideration, 
as  plaintiff's  counsel  do,  as  being  an  application  by  petition 
to  set  aside  the  judgment  for  unavoidable  misfortune  prevent- 
ing plaintiff  from  prosecuting  the  case,  which  is  authorized 
by  Code,  §  3154.  It  is  doubtful,  indeed,  whether  the  pro- 
ceedings can  be  regarded  as  a  compliance  with  section  3155, 
in  that  it  was  in  fact  instituted  by  motion,  and  there  was  not 
what  can  be  called  a  trial  of  the  issues. 

We  regard,  too,  the  decision  of  the  court  below  as  having 
been  made  upon  the  ground  that  plaintiff  failed  to  show  that 
he  was  not  negligent.  As  the  grounds  of  the  decision  are 
not  shown,  we  are  authorized  to  presume,  as  the  record  is 
silent  upon  that  point,  that  it  was  made  upon  some  ground 
sufficient  to  support  it.  But  we  waive  these  points,  and 
decide  the  case  upon  the  merits  as  they  are  presented  by 
plaintiff's  counsel.  In  our  opinion,  the  judgment  of  the 
circuit  court  ought  to  be 

Affirmed. 


Hart  et  al.  v.  Folet  et  al. 

Fuller  et  al.  v.  Page  et  al. 

Hubbard  et  al.  v.  Burkuolder  et  al. 

Allen  kt  al  v.  Penderorast  et  al. 

Injanetion:  appeal:  rbcord:  Appiowrrs  used  ox  hearing  op 
APPLICATION.  The  affidavits  me  J  on  the  hearing  oF  an  application  for 
a  temporaiy  injunction  are  no  part  of  the  record,  and,  to  entitle  the 
parties  to  have  them  considered  by  this  court  on  appeal,  they  should  be 
preseired  at  the  time  of  the  hearin^i  either  by  bill  of  exceptions  or  the 
certificate  of  the  judge,  and  filed  in  the  clerk^s  office;  or  possibly  they 
might  be  identified  by  the  certificate  of  the  judge  made  after  the  lieof 
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ing.    But  tbe  oertificato  of  tbd  clerk  and  the  affidarita  of  the  parties 
and  attorneys  are  not  competent  for  the  purpose  of  such  identification. 

Appeals  from  certain  orders  of  the  judge  of  the  district 

court  of  the  Eleventh  Judicial  District^ 

made  in  vacation. 

WfiDKBSDAT,    DeOEMBKB   9. 

The  plaiatiflfs  in  each  of  these  actions  are  citizens  of  Web- 
ster county.  It  is  alleged  in  the  petition  in  each  case  that  the 
defendants  therein  are  keeping  and  maintaining  a  public  nui- 
sance in  the  county  by  keeping  and  occupying  a  building  and 
place  in  which  they  are  engaged  in  selling  intoxicating 
liquors  contrary  to  law.  The  petitions  were  presented  to  the 
judge  of  the  district  court  in  vacation  for  the  allowance  of 
temporary  writs  of  injunction.  The  defendants  were  duly 
served  with  notice  of  the  applications,  and  they  ap)>eared  at 
the  hearing,  and  resisted  the  same.  The  judge  indorsed 
upon  the  petition  in  each  case  an  order  allowing  the  writ, 
and  from  these  orders  the  defendants  appeal.  The  cases  all 
involve  the  same  questions  and  were  submitted  together,  and 
will  be  disposed  of  in  one  opinion. 


Clarke  cfe  Ercin^  for  appellants. 

Wright  dk  Farrellj  for  appellees. 

Reed,  J. — It  is  shown  by  the  ordera  of  the  district  judge 
allowing  the  tempoi*ary  writs  that  the  defendants  introduced 
affidavits  in  resistance  of  the  applications.  Appellants  have 
set  out  in  their  abstracts  what  they  claim  are  the  affidavits 
introduced  by  them  on  the  hearing.  Plaintiffs  have  tiled 
motions  to  strike  these  affidavits  from  the  abstracts,  on 
the  ground  that  they  are  not  properly  identified  as  being  part 
of  the  evidence  on  which  the  applications  were  heard.  Appel- 
lants have  set  out  in  an  amended  abstract  certificates  of  the 
clerk  of  the  district  court  of  Webster  county,  in  which  he  cer- 
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tifies  that  the  transcripts  contain  complete  copies  of  the  rec- 
ords in  the  causes,  including  the  petitions  tor  injunctions  and 
the  affidavits  in  support  and  resistance  of  the  same;  also  the 
certificate  of  the  judge  of  the  district  court,  in  which  he  cer- 
tifies that  the  attorney  Who  appeared  for  the  plaintiffs  at  the 
hearing  was  directed  to  attach  the  affidavits,  which  were  inti*u- 
duced  in  support  and  resistance  of  the  applications,  to  tlie 
petitions,  aud  file  them  with  the  petitions  in  the  clerk's  office; 
also  the  affidavit  of  one  of  their  attorneys,  who  swears  that 
the  affidavits  set  out  in  the  abstracts  are  tlie  identical  affida- 
vits which  were  introduced  on  the  hearing. 

We  are  of  the  opinion  that  the  motion  to  strike  tliese 
affidavits  from  the  abstracts  should  be  sustained.  The  affi- 
davits introduced  on  the  hearing  of  an  application  for  tem- 
porary injunction  in  resistance  thereof  are  no  part  of  the 
records  of  the  causes.  They  constitute  simply  a  portion  of  the 
evidence  on  which  the  judge  acts  in  determining  whether  the 
writ  shall  be  granted ;  and,  to  entitle  the  parties  to  have  them 
considered  by  this  court  on  appeal,  they  must  be  preserved  and 
identified  in  some  legal  manner.  When  the  affidavits  in  ques- 
tion came  into  the  hands  of  the  clerk  of  the  district  court,  they 
did  not  contain,  nor  were  they  accompanied  by,  any  legal  evi- 
dence tliat  they  had  been  submitted  to  or  considered  by  the 
judge  upon  the  hearing.  It  is  manifest,  therefore,  that  his 
certificate  is  not  competent  to  identify  them.  All  he  could 
do  would  be  to  certify  that  they  came  into  his  custody 
attached  to  the  petition.  They  should  have  been  preserved 
at  the  time  of  the  hearing  either  by  bill  of  exceptions  or  the 
certificate  of  the  judge,  and  filed  in  the  clerk's  office.  In 
that  case  the  clerk  could  have  sent  them  up  on  appeal 
in  their  original  form,  or  have  embodied  them  in  the  trans- 
cript, and  it  may  be  that  they  could  be  identified  by  the  cer- 
tificate of  tl>e  judge  made  subsequent  to  the  hearing.  But 
the  certificate  of  the  judge  which  was  filed  in  the  cases  does 
not  attempt  to  identify  the  affidavits  set  out  in  the  abstracts 
as  those  introduced  on  the  hearing.     It  is  very  clear,  also, 
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that  they  cannot  be  identified  in  this  court  bj  the  affidavits  of 
the  parties  or  their  attorneys. 

The  only  questions  relative  to  the  merits  of  the  cause 
which  connsel  have  argued  relate  to  the  sufficiency  of  the 
evidence  to  justify  the  judge  ia  granting  the  orders.  As  we 
do  not  have  before  us  the  evidence  on  which  he  acted,  we 
must  presume  that  it  was  sufficient.  The  orders  appealed 
from  will  be 

Affibmbd. 


67      410 
133     641 
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Gbeen  v.  The  Town  of  Spencer. 

1.  Cities  and  Towns:  action  against  fob  tobt:  prbskntation  of 
CLAIM  TO  COUNCIL  AS  CONDITION  PRBCBDBNT.  There  is  no  rule  of 
common  law  nor  provision  of  statute  making  it  necessary,  as  a  condi- 
tion precedent  to  a  right  of  action  against  a  city  or  town  npon  a  claim 
arising  by  reason  of  a  tort,  that  the  claim  should  be  first  presented  to 
the  city  or  town  council.  Diatrict  Twp,  of  Spencer  v.  District  Twp. 
of  Riverton,  66  Iowa,  85,  distinguished,  as  relating  only  to  claims  aris- 
ing upon  contract. 

Appeal  from,  Clay  Circuit  Court. 

Wednesday,  Deoehbeb  9. 

Action  to  recover  for  a  personal  injury  which  the  plaint- 
iif,  Margaret  Green,  alleges  that  she  sastained  by  reason  of 
a  defective  sidewalk.  She  averred  the  negligence  of  the 
town  in  allowing  the  sidewalk  to  become  defective,  the 
knowledge  of  its  officers  that  it  had  become  defective,  and 
her  own  freedom  from  contributory  negligence.  She  did 
not,  however,  aver  that  she  presented  her  claim,  before 
bringing  action,  to  the  town  council.  For  want  of  such 
averment  the  defendant  demurred  to  her  petition,  and  tlie 
demurrer  was  sustained.  She  elected  to  stand  upon  her 
petition,  and  judgment  was  rendered  against  her  for  costs. 
She  appeals. 
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Hall  <&  Steele^  for  appellant. 
Parker  cfe  Richardson^  for  appellee. 

Adams,  J. — The  qnestion  presented  is  as  to  whether  it  is 
necessary  as  a  condition  precedent  to  a  right  of  action 
against  an  incorporated  town  or  city,  upon  a  claim  arising 
by  reason  of  a  tort,  that  the  claim  should  be  presented  to 
the  council  of  the  town  or  city.  In  our  opinion  it  is  not. 
Ko  case  has  been  cited  to  us  in  which  it  has  been  so  held, 
and  we  are  not  aware  that  in  all  the  numerous  cases  of  this 
kind  brought  against  an  incorporated  town  or  city,  and 
appealed  to  this  court,  it  has  been  thought  necessary  by  any 
plaintiff  to  aver  that  before  bringing  action  he  presented  his 
claim  to  the  town  or  city  council.  If  we  should  now  hold 
that  such  presentation  is  necessary  as  a  condition  prece- 
dent to  a  right  of  action,  it  appears  to  us  that  the  profession 
would  be  greatly  surprised,  and  it  may  be  that  not  a  few  im- 
portant rights  would  be  lost.  We  should  hesitate,  therefore, 
to  adopt  the  rule  which  the  defendant  contends  for,  even  if 
the  reasons  for  doing  so  were  somewhat  stronger  than  they 
are.  But,  when  we  come  to  look  at  the  reasons  urged  for 
adopting  it,  we  find  them  unsatisfactory.  It  is  not  con- 
tended that  there  is  any  common-law  rule  which  reqnired 
such  presentation,  nor  is  it  contended  that  there  is  any  stat- 
ute which  expressly  requires  it.  The  statute  relied  upon  is 
section  489  of  the  Code,  which  is  in  these  words:  "All 
ordinances  and  resolutions,  or  orders  for  appropriation  or 
payment  of  money,  shall  require  for  their  passage  or  adop- 
tion the  concurrence  of  a  majority  of  the  trustees  of  any 
municipal  corporation."  The  defendant  also  relies  upon  a 
provision  in  chapter  146  of  the  Acts  of  the  Eighteenth  Gen- 
eral  Assembly,  "  that,  in  incorporated  towns,  ordinances, 
resolutions,  or  orders  for  the  appropriation  or  payment  of 
money,  shall  require  for  their  adoption  the  concurrence  of 
four  trustees,  or  three  trustees  and  the  mayor."     The  defend- 
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ant  contends  that  the  inference  is  that  money  can  be  paid 
out  only  upon  the  order  of  the  council,  and  that,  sach  being 
the  case,  the  council  should  be  called  upon  to  make  the 
order.  Where  money  is  to  be  paid  out,  it  should  doubtless 
be  done  in  the  mode  which  the  statute  provides*  But  the 
provision  does  not  appear  to  us  to  go  further  than  the  mere 
matter  of  administration.  We  cannot  think  that  it  was 
designed  to  affect  the  rights  of  a  claimant  like  the  plaintiff. 

The  defendant  cites  District  Twp.  of  Spencer  v.  District 
Twp.  of  Riverton^  66  Iowa,  85.  But  in  that  case  the  claim 
in  question  was  of  a  very  different  character.  It  seems  clear 
that  by  section  1733  of  the  Code  the  directors  of  a  district 
township  are  made  an  auditing  board.  The  provision  is 
that  ^'the  board  of  directors  shall  audit  and  allow  all  just 
elaims  against  the  district."  But  the  claims  contemplated 
are  those  arising  upon  contract.  The  district  is  not  liable 
for  any  other.  Lane  v.  District  Twp.  of  Woodbury^  58 
Iowa,  462.  The  reasoning,  then,  employed  in  the  case  cited 
lias  reference  to  claims  arising  upon  contract.  Such  claims 
arise  in  the  course  of  the  business  of  the  corporation.  If 
they  are  just,  they  would  ordinarily  require  only  such  exam* 
^nation  as  is  expressed  by  the  word  <^  audit"  It  would,  for 
the  most  part,  consist  of  the  comparison  of  the  claim  with 
the  vouchers.  That  class  of  claims  is  always  properly  the 
subject  of  audit,  and,  when  made  against  a  corporation,  pub- 
lic or  private,  there  should  be  some  board,  committee  or  per- 
son having  the  power  to  audit  them. 

Whether,  in  the  absence  of  a  statutory  provision  expressly 
constituting  an  auditing  board,  they  must  be  presented  as  a 
condition  precedent  to  a  right  to  sue  upon  them,  we  need  not 
determine,  because  the  plaintiff's  claim  is  not  of  that  kind. 
It  did  not  arise  in  the  course  of  business,  and  is  not  the  sub- 
ject of  "audit,"  in  the  proper  sense  of  the  word.  The 
examination  of  such  a  claim  may,  and  usually  would, 
require  the  aid  of  experts  and  other  means  of  determination, 
which  would  render  the  examination  inconsistent  with  the 
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idcH  of  an  audit  of  the  claim.  There  would  not,  it  is  true, 
be  any  objection  to  the  presentation  of  such  a  claim.  Its 
presentation  might  lead  to  its  investigation  and  settlement. 
But  this  would  be  true  of  a  claim  made  against  a  private 
corjwration  or  individual.  The  possibility  of  a  settlement 
upon  presentation  does  not  make  presentation  a  condition 
precedent  to  a  right  of  action.  Where  claims  arise  upon 
contract,  and  their  correctness  can  be  determined  by  accom- 
panying vouchers,  or  by  reference  to  books  and  papers,  or  by 
other  means  within  the  control  of  the  party  against  whom 
the  claim  is  made,  the  reason  for  their  presentation  is  of  a 
very  different  character.  We  are  justified  in  holding  upon 
slight  grounds  that  such  claims  should  be  presented  as  a 
condition  precedent  to  a  right  of  action.  In  holding  that 
presentation  was  necessary  in  this  case  we  think  that  the 
coart  erred. 

RsVEJRaEP. 


Williams  v.  Collins  et  al. 

L  Vraudnlent  Ckmyeyanoe:  ko  rboovkbt  bt  qbaktor  of  grak- 
teb:  when  thb  kulb  dobs  not  appj.v.  When  one  conveya  his 
property  to  another  with  the  purpose  of  hindering  or  defrauding  his 
creditors,  he  will  not  be  allowed  to  recover  the  property  or  its  value 
from  bis  grantee;  but  where  the  grantor  w«a  a  young  and  ignorant 
man,  and  was  induced  by  bis  uncle,  who  had  been  his  advisor,  to  con- 
vey the  property  to  him,  in  order  to  avoid  being  ruined  by  suits,  which 
the  uncle  falsely  represented  that  the  young  man's  brothers  and  sisters 
were  aboot  to  institate  against  him  in  order  to  deprive  him  of  the 
inheritance  which  he  hod  received  from  his  father,  held  that  the  rule 
did  not  apply,  and  that  judgment  was  properly  rendered  against  the 
nncle  in  favor  of  his  grantor  for  the  damages  suffered  by  reason  of  the 
frand, — he  having  disposed  of  the  property  to  an  innocent  purchaser. 

2.  Innocent  Fnrohaser:  of  lakd  from  one  hoij>tno  title  bt 

FRAim;    JVDOMENT  AFFBCTIKO  UNPAID  PUBCUASB  MONET.      W.  by 

irand  procured  the  legal  title  to  plaintiff's  land  and  sold  it  to  C,  who 
had  no  knowledge  of  the  fraud.  In  an  action  by  plaintiif  against  W. 
and  C,  held  that  the  court  properly  rendered  judgment  against  W.  for 
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the  damages  which  plaintiff  had  eoifcfed  by  reaton  of  the  fraad,  and 
properly  required  W.  to  surrender  to  plaintiff  the  unpaid  notes  and 
mortgage  given  by  C.  for  purchase  money,— the  amount  thereof,  when 
X>aid,  to  be  credited  upon  the  judgment  against  W.,  bat  that  it  was 
error  to  decree  that  a  failure  of  W.  to  deliver  the  securities  to  plaintiff 
should  work  an  assignment  of  the  debt  to  him,  and  that  C.  should  in 
any  event  pay  the  money  to  plaintiff.  C.'s  payment  to  plaintiff  should 
have  been  made  to  depend  upon  the  delivery  of  the  notes  to  him. 

Appeal  from  Marion  Circuit  Court. 
Wednesday,  Decembeb  9. 

.  This  action  involves  the  title  to  a  farm  in  Marion  county. 
The  plaintiff  claims  to  be  the  equitable  owner  of  the  land, 
and  seeks  to  quiet  his  title  as  against  all  of  the  defendants, 
and  to  set  aside  and  vacate  a  conveyance  thereof  made  to  the 
defendant  Kathan  Collins.  There  was  a  decree  for  the  plaint- 
iff in  the  court  below  granting  part  of  the  relief  he  demanded, 
and  the  defendants  appeal. 

J.  Kipp  cfe  Sons  and  Johth  F,  Laccyy  for  appellants. 

Stone^  Ayera  <&  Co.  and  C.  11.  ItohinBon^  for  appellee. 

KoTHEOCK,  J. — I.     The  plaintiff  was  the  owner  of  a  farm 

which  he  inherited,  in  part  at  least,  from  his  father,  who 

I.  FKAUDu-      died  when  plaintiff  was  a  child  some  ten  or  twelve 

auceTnore-^^'  years  of  age.     Soon  after  plaintiff  became  twenty- 

covprv  l^v 

grautor  of  one  vcars  old,  he  sold  the  farm  for  about  $3,000 
When  the        jq  cash.     He  Contracted  with  one  Marion  Yonng 

rule  does  ° 

not  apply.  f^p  another  farm,  and  paid  him  $100  in  hand, 
and  agreed  to  pay  him  $2,900  as  soon  as  the  land  was  con- 
veyed to  him,  and  $800  in  two  years,  to  be  secured  by  per- 
sonal security,  or  by  a  mortgage  on  the  farm.  When  the 
deed  was  ready  for  delivery  from  Young  to  the  plaintiff,  an 
arrangement  was  made  between  the  plaintiff  and  Young  and 
the  defendant  J.  M.  Williams,  by  which  the  deed  from 
Young  to  the  plaintiff  was  destroyed,  and  a  deed  was  made 
by  Young  to  J.  M.  Williams.     All  of  tlie  proceeds  of  the 
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farm  which  plaintiff  sold  were  paid  over  to  YouDg,  and  the 
balance  was  secured  by  a  promissory  note  executed  by  the 
plaintiff  and  the  defendant  J.  M.  Williams.  Some  time 
after  the  land  was  conveyed  to  J.  M.  Williams  he  sold  and 
conveyed  it  to  the  defendant  Kathan  Collins. 

The  plaintiff  charges  that  the  defendant  J.  M.  Williams 
procured  the  title  to  the  land  by  fraud.  It  appears  that  the 
plaintiff  is  illiterate  and  unlearned,  and  that  J.  M.  Williams, 
who  is  his  uncle,  was  the  one  to  whom  he  looked  for  advice 
and  assistance  in  his  youth  and  inexperience,  and  that  Wil- 
liams took  advantage  of  the  confidential  relations  existing 
between  them,  and  procured  the  title  to  the  farm  by  falsely 
representing  to  the  plaintiff  that  the  brothers  and  sisters 
of  the  plaintiff's  father  were  about  to  institute  suits  claim- 
ing an  interest  in  the  farm  which  he  inherited  from  his 
father,  and  that  they  would  harass  plaintiff  and  divest  him 
of  all  his  property  by  such  law-suits,  and  advised  him  that; 
to  avoid  financial  ruin,  he  should  allow  the  land  to  be  con- 
veyed to  him,  (said  J.  M.  Williams,)  and  that  when  said 
trouble  was  ended  he  would  convey  the  land  to  the  ]>laintift*. 
The  defendant  J.  M.  Williams  denied  that  he  made  any  such 
representations,  and  insisted  that  he  purchased  the  land  from 
the  plaintiff  in  good  faith,  and  that  he  has  paid  him  the 
greater  part  of  the  purchase  money  therefor.  This  is  the 
principal  question  in  the  case. 

The  court  found  that  the  claim  made  by  the  plaintiff  as  to 
the  destruction  of  the  deed  and  conveyance  of  the  land,  and 
the  representations  by  which  the  conveyance  was  procured, 
was  sustained  by  the  proof.  We  think  this  finding  was  cor- 
rect, taking  all  of  the  facts  and  circumstances  disclosed  in  the 
evidence,  and  we  are  well  satisfied  with  the  conclusion  reached 
by  the  circuit  court  But  the  defendants  contend  strenuously 
that  the  transaction  is  within  the  familiar  rule  that,  when 
one  conveys  his  property  to  another  with  the  purpose  of 
hindering  or  defrauding  his  creditors,  he  will  not  be  allowed 
to  recover  the  property  from  his  grantee,  because  the  law 
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will  leave  him  where  it  finds  him,  and  will  not  allow  hira  to 
take  advantage  of  his  own  wrong  or  fraud.  We  think  the 
evidence  in  this  case  shows  that  it  is  not  within  this  rule,  for 
two  reasons.  In  the  first  place,  it  very  clearly  appears  that 
the  plaintiff  regarded  his  uncle  as  his  advisor,  and  reposed  a 
peculiar  trust  and  confidence  in  him,  and  the  defendant 
might  not  to  be  allowed  to  profit  by  an  advantage  gained  by 
the  confidential  relations  which  existed  between  him  and  the 
plaintiff.  The  other  reason  why  the  plaintiff  should  not  be 
allowed  to  invoke  the  rale  is,  that  the  statements  that  the 
brothers  and  sisters  of  plaintiff's  father  were  about  to  assert 
claims  against  the  estate  are  shown  by  the  evidence  to  be 
without  foundation  in  fact.  It  clearly  appears  that  there 
were  no  creditors  to  be  defrauded  by  the  transaction  which  is 
the  ground  of  this  action. 

II.     The  court  found  that  the  defendant  Nathan  Collins, 

when  he  purchased  the  land  from  J.  M.  Williams,  had  no 

2.  iNNocRNT    notice  of  the  plaintiff's  equities,  and  that  at  the 

itnaiidfroiii    commencement  of  this  suit  he  was  indebted   to 

luic  by  fraud:  J.  M.  Williams  on  the  purchase  money  of  the 

Jmtgment  a£- 

fmlngun-      land  in  the  sum  of  $2,200,  and  interest.     Judff- 

pa  111  purchase  ^    i         i  o 

money.  ment  was  rendered  in  favor  of  the  plaintiff  and 

against  the  defendant  J.  M.  Williams  for  the  sum  of 
$4,230.70,  and  costs;  and  he  was  ordered  to  surrender  to  the 
jilaintiff  the  notes,  mortgage,  or  other  security  for  the  pur- 
chase money  given  by  Collins  to  him,  and  that,  upon  his 
f^Lilnre  to  make  such  surrender,  the  decree  should  operate  as 
an  assignment  of  the  claim  for  purchase  money,  and  Col- 
lins was  ordered  to  pay  all  of  said  unpaid  purchase  money 
to  the  plaintiff,  and,  when  paid,  the  same  should  be  a  credit 
on  the  judgment  rendered  against  J.  M.  Williams.  The 
amount  of  the  judgment  against  J.  M.  Williams  is  not 
ex(iessive.  It  is  fully  sustained  by  the  evidence.  But  we 
think  the  decree  should  be  modified  as  to  the  defendant  Col- 
lins. The  payment  of  the  amount  due  on  his  notes  executed 
to  Williams  should  be  made  to  depend  upon  the  surrender 
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to  the  plaintiff  by  Williams  of  the  notes  in  question.  That 
part  of  the  decree  providing  that  a  failure  by  Williams  to  sur- 
render the  notes  should  operate  as  an  assignment  of  the  notes 
might  properly  be  made,  and  payment  by  Collins  to  plaintiif 
might  have  been  made  absolute,  if  it  had  been  shown  by  the 
evidence  that  Williams  was  still  the  owner  of  the  notes.  There 
is  neither  averment  nor  proof  on  this  question.  All  that  ap- 
pears is  that  Collins  gave  certain  notes  to  Williams.  It  is  not 
shown  that  Williams  was  the  holder  of  the  notes  when  the  de- 
cree was  entered.  If  he  was  such  holder,  he  was  bound  to 
comply  with  the  order  of  the  court  to  surrender  them  to  the 
plaintiff,  and  the  law  affords  ample  means  to  enforce  the 
order. 

Modified  and  Affirmed. 


Barbee,  Assignee,  v.  Hamilton,  Sheriff. 

1.  Estoppel:   frattd  between  hupbaud  and  wipe  in  obtaining 

CREDIT:  incompetent  EVIDENCE.  A  husband's  name  was  Mai-tin  0., 
and  his  wife's  name  was  Maggie,  0.,  and  they  both  did  business  under  the 
name  of  M.  0.  An  attachment  against  Martin  was  levied  on  a  stock  of 
goods  claimed  by  Maggie,  and  she  brought  her  action  to  recover  the  goods 
from  the  sheriff.  Afterwards  she  assigned  to  plaintiff,  who  was  substi- 
tuted as  a  party  to  the  action.  The  issue  presented  by  the  answer  was 
that,  because  of  the  manner  in  w^ich  Maggie  permitted  the  business  to  be 
done,  she  was  estopped  from  claiming  the  goods,  although  they  in  fact  be- 
longed to  her;  or,  if  such  was  not  the  issue,  then  that  the  manner  in  which 
the  business  was  conducted  constituted  such  a  fraud  as  entitled  the  credit- 
ors of  Martin  to  seize  the  goods  and  sulg'ect  them  to  the  payment  of  his 
debts.  Held  that  under  the  issues,  as  thus  stated,  evideiice  of  property 
statements  signed  by  the  husband,  and  furnished  to  creditors  from  whom 
he  purchased  goods,  were  not  only  irrelevant,  but  that,  in  the  absence 
of  evidence  tending  to  show  that  the  wife  had  any  knowledge  of  the 
statements,  or  that  the  creditors  supposed  that  they  were  made  by  her, 
or  ttiat  they  were  selling  goods  to  her,  she  could  in  no  manner  be  boand 
thereby. 

2.  Pleading :  evidence.    Only  ultimate  facu  should  be  pleaded,  and  the 

pleading  of  evidence  irrelevant  to  the  real  issues  does  not  make  such 
evidence  admissible  on  the  trial. 
Vol.  LXVII-27 
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Appeal  from  Carroll  Circuit  Court, 

Wednesday,  December  9. 

Action  to  recover  possession  of  a  stock  of  goods.  Tlie 
defendant  is  sheriff,  and  justified  the  taking  under  certain 
writs  of  attachment  against  M.  Olson.  Trial  by  jury,  judg- 
ment for  the  defendant,  and  plaintiff  appeals. 

Colcy  Mc  Vey  <&  Clark,  for  appellant. 

Bowen  <&  Cloudy  for  appellee. 

Seevees,  J. — ^This  action  was  commencd  by  Mrs.  Maggie 
Olson,  and,  as  we  gather  trom  the  instructions,  the  plaintiff, 
as  her  assignee,  was  substituted  as  plaintiff.  We 
also  gather  from  the  record  that  plaintiff's  as- 
signor claimed  possession  of  the  goods  under  the 
name  of  M.  Olson,  and  under  that  name,  as  we 
understand,  she  was  engaged  in  business.  Her 
husband's  name  is  Martin  Olson,  but  he  also  did  business  under 
the  name  of  M.  Olson.  The  attachments  were  issued  against 
M.  Olson,  but  the  indebtedness  was  contracted  by  Martin  Olson. 
As  a  matter  of  convenience,  when  the  plaintiff  is  mentioned  it 
will  be  understood  that  we  refer  to  Maggie  Olson.  The 
defendant  pleaded  in  estoppel,  and  in  bar  of  the  action,  that 
the  plaintiff  permitted  her  husband,  Martin  Olson,  to  use 
small  sums  of  money  furnished  by  her  in  conducting  busi- 
ness, she  giving  part  of  her  time  to  said  business,  and  shar- 
ing the  profits  thereof;  that  plaintiff's  right  to  said  property, 
if  any  existed,  was  a  secret  and  private  understanding 
between  herself  and  husband,  and  known  to  but  a  part  of 
the  creditors;  that  the  plaintiff  permitted  Martin  Olson  to 
purchase  goods  of  certain  named  creditors  in  her  name  and 
upon  her  credit,  and  put  said  goods  in  the  Olson  bankrupt 
store  as  a  part  of  said  stock;  that  said  business  was  con- 
ducted in  the  name  of  M.  Olson,  the  name  of  the  plaintiff 


1.  ^stoppkl: 
fraud  be- 
tween iius- 
band  and  wife 
111  obtaining 
credit:  incom- 
petent evi- 
dence. 
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and  lier  husband,  in  order  to  cheat  and  defraud  their  credit- 
ors, and  that  the  plaintiff  consented  to  the  use  of  her  interest 
in  said  stock  for  this  purpose  and  in  this  way;  that  all  of  the 
debts  u{K)n  which  said  attachments  are  based  are  debts  of 
said  firm  of  M.  Olson;  that  said  goods  were  purchased  for 
said  firm,  received  by  the  said  firm,  and  only  partially  dis- 
posed of  by  said  firm,  and  that  plaintiff's  interest  therein 
became  and  was  liable  to  the  payment  of  said  debts;  that  in 
each  case  credit  was  extended  to  said  M.  Olson,  or  Mrs.  M. 
Olson,  in  view  of  the  fact  that  said  stock  was  owned  ^by  one 
or  both  of  them.  The  defendant  did  not  plead  that  the 
plaintiff  and  her  husband  were  partners,  or  should  be 
treated  as  such  because  of  the  manner  in  which  they  did 
business,  or  that  they,  or  either  of  them,  intended  to  or  did 
p^petrate  any  fraud  on  their  creditors,  unless  it  can  be  infer- 
red from  what  has  been  stated.  Under  the  issues,  as  w« 
understand  them,  it  was  incumbent  on  the  plaintift*  to  estab- 
lish that  the  goods  belonged  to  her.  She  introduced  evi- 
dence which  tended  to  support  her  claim.  It  was  then 
incumbent  on  the  defendant  to  sustain  the  issue  on  his  part, 
which  we  understand  to  be  that,  because  of  the  manner  in 
which  the  plaintiff  permitted  the  business  to  be  done,  and 
because  of  the  manner  in  which  it  was  done,  the  plaintiff 
was  estopped  from  claiming  the  goods,  although  they  in  fact 
belonged  to  her;  or,  if  such  was  not  the  issue,  then  that  the 
manner  in  which  the  business  was  conducted  constituted 
such  a  fraud  as  would  entitle  the  creditors  of  Miartin  Olson 
to  seize  the  plaintiff's  goods  and  have  the  proceeds  applied 
to  the  payment  of  the  debts  of  Martin  Olson. 

Such  being  the  issues,  the  plaintiff  introduced  Martin  Olson 
as  a  witness,  and  the  only  material  thing  testified  to  by  him 
which  tended  to  sustain  the  issue  on  the  part  of  the  plaintiff 
was  as  follows:  "I  have  not,  since  I  went  to  Nebraska  to 
do  business,  had  any  interest  in  the  stock  of  goods  here  in 
Carroll."  Upon  cross-examination  of  this  witness,  the  de- 
fendant was  permitted  to  identify   certain  property  state- 
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ments  furnished  the  creditors  from  whom  goods  were  pur- 
ehftded>  The  statements  were  signed  by  M.  Olson ;  that  is  to 
say,  they  were  furnished  the  creditors  by  Martin  Olson,  and 
eigned  by  him.  The  property  statements  were  introduced  in 
cvidetKifi  by  the  defendants.  All  of  this  evidence  was  ob- 
jectM  to  by  the  plaintiff,  and  we  think  it  was  clearly  inad- 
missible, because  it  had  no  tendency  to  sustain,  nor  was  it 
applicable  to,  any  issue  in  the  case.  The  evidence  may  have 
tendeil  to  show  that  Martin  Olson  falsely  and  fraudulently 
misrepresented  the  amount  of  his  property,  and  his  ability 
to  pay  at  the  time  he  purchased  the  goods,  but  there  was  no 
Buch  isgue  as  this.  There  is  no  evidence  tending  to  show 
that  t1te  plaintiff  had  any  knowledge  of  said  statements,  or 
that  the  creditors  supposed  they  were  made  by  her,  or  that 
they  ^rere  selling  her  goods;  and,  besides  this,  there  was  no 
such  JBsne.  But,  if  there  was,  the  statements  had  no  ten- 
dency to  establish  it. 

Complaint  is  made  of  the  instructions,  but  we  deem  it 
unnecessary  to  consider  them,  because  we  think  it  will  be 
obvious*  to  counsel  for  the  defendant  that  the  answer  should 
be  amended,  and  clear-cut  and  well-defined  issues  presented, 
before  this  case  is  retried. 

It  pt^rhaps  is  proper  to  say  that  counsel  for  the  appellee 
seem  tt»  think,  because  they  set  up  and  pleaded  the  property 
2  PLEADiKO:  statements,  therefore  they  were  admissible  in 
ifviuoncp.  evidence.  But  this  is  a  mistake.  Ultimate 
facts  alone  should  be  pleaded,  and  not  the  evidence  which 
tends  to  prove  such  facts. 

Heyebsed. 
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The  Iowa  Falls  &  Sioux  City  R'y  Co.  v.  Beck. 
The  Same  v.  Field,   Adm'b. 

The  Same  v.  Wentwobth  bt  al. 

ft 
The  Same  v.  Nichols  et  al. 

The  Same  v.  Nichols. 

The  Same  v.  Stone. 

1.  Bailroad  Lands:  grant  to  dubuque  a  pacific  bailboad  com- 
pant:  when  title  passed.  The  title  to  the  lands  granted  to  the 
Dnbnque  &  Pacific  Railroad  Company  by  act  of  congress,  approved  May 
15,  1856,  and  by  the  act  of  the  general  assembly  of  the  state  of  Iowa, 
approved  Joly  15,  1856,  did  not  pass  to  the  company  until  the  company 
had  filed  in  the  office  of  the  governor  a  map  or  plat  showing  its 
route,  and  the  governor  had  signed  the  same  and  filed  it  in  the 
general  land-office  at  Washington,  as  provided  by  section  six  of  said 
last  named  act  It  follows  that  lands  within  the  six  mile  limit,  which 
had  been  pre-empted  prior  to  such  filing,  did  not  pass  to  the  company 
or  its  successors. 

2. : :  homestead  titles  acquiubd  after  aj>jc8tmbkt  of 

railroad  claims.  After  the  claims  of  the  railroad  under  said  grants 
had  been  finally  adjusted,  as  it  was  supposed,  lands  which  remained 
were  thrown  open  to  homestead  entry.  Held  that  the  company  could 
not  defeat  the  titles  procured  under  the  homestead  laws,  on  the  ground 
that,  after  the  supposed  final  adjustment,  the  title  to  a  large  amount  of 
ttie  lands  included  in  said  adjustment  failed. 

S.    :  :  INDEMNITY   LANDS:  SELECTION  NECESSARY.     No  claim 

can  be  maintained  by  the  railroad  company  or  its  successors  to  lands 
as  indemnity  lands,  unless  they  have  first  been  selected  as  such,  as 
provided  in  the  act  of  congress  relating  thereto. 

Appeal  from  Woodbury  District  Court. 

Wednesday,  December  9. 

These  canses  involve  substantiallj  the  same  questions,  and 
they  were  tried  and  submitted  in  this  court  upon  one  set  of 
abstracts  and  arguments,  and  they  were  argued  orally  as  one 
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ease.  The  plaintiiFand  the  several  defendants  present  conflicN 
ing  claims  to  certain  lands  in  Woodbury  county.  The  actions 
arc  in  equity,  and  upon  a  final  hearing  in  the  district  court 
n  decree  was  entered  dismissing  the  plaintiff's  petitions,  and 
adjudging  the  title' to  the  lands  to  be  in  the  defendants,  as 
]n*ayed  in  their  respective  counter-claims.  The  plaintiff 
appeals.  « 

Joj/j  Wright  cfe  Hudson^  for  appellant. 

C,  R,  Marks  and  Geo,  W.  Wakefield^  for  appellees. 

RoTHBOOK,  J. — I.  The  plaintiff  claims  to  be  the  owner  of 
tlie  real  estate  in  controversy  under  the  grant  of  lands  made 
1.  KATLROAD  "^7  ^^^  ^^  cougrcss  approved  May  16,  1856, 
to  DubuQiie*&  and  the  act  of  the  general  assembly  of  the  state 
nind  com-*  of  lowa,  approved  July  15,  1856,  accepting  said 
utie  passed,  grant  and  providing  for  carrying  into  execution 
the  trust  conferred  upon  the  state  of  Iowa  by  said  grant  of 
lands  by  congress.  It  is  claimed  by  the  plaintiff  that  it  is 
the  successor  in  interest  of  the  Dubuque  &  Pacific  Railroad 
Company,  the  original  corporation  which  was  designated  by 
i^aid  act  of  the  general  assembly  as  one  of  the  beneficiaries 
under  said  congressional  grant.  That  part  of  the  record 
wliich  sliows  the  transfer  of  the  rights  of  the  Dubuque  & 
Pacific  Railroad  company,  and  the  acts  of  the  general  assem- 
bly of  Iowa  approving  the  same,  and  the  change  made  in  riie 
^lifferent  railroad  organizations  connected  with  the  building 
if  the  road,  need  not  be  considered,  as  no  question  is  made 
itiereon,  and  the  plaintiff  will  be  regarded  is  this  opinion  as 
the  legal  successor  in  interest  of  the  Dubuque  &  Pacific  rail- 
road Company. 

That  part  of  the  act  of  congress,  approved  May  15,  1856, 
which  is  material  to  be  considered  in  determining  the  ques- 
tions involved,  granted  to  the  state  of  Iowa,  for  the  purpose 
of  constructing  four  railroads  across  the  state  from  east  to 
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west,  every  alternate  section  of  land  designated  by  odd  num- 
bers, for  six  sections  in  width  on  each  side  of  each  of  said 
roads.  The  act  provided  that  "in  case  it  shall  appear  that 
the  United  States  have,  when  the  lines  or  rontes  of  said  roads 
are  definitely  fixed,  sold  any  sections,  or  any  parts  thereof, 
granted  as  aforesaid,  or  the  right  of  pre-emption  has 
attached  to  the  same,  then  it  shall  be  lawful  for  any  agent  or 
agents,  to  be  appointed  by  the  governor  of  said  state,  to  select, 
subject  to  the  approval  of  the  secretary  of  the  interior,  from 
the  lands  of  the  United  States  nearest  to  the  tiers  of  sections 
above  specified,  so  much  land  in  alternate  sections,  or  parts 
of  sections,  as  shall  be  equal  to  such  lands  as  the  Unitefl 
States  have  sold  or  otherwise  appropriated,  or  to  which  the 
rights  of  pre-emption  have  attached,  as  aforesaid;  which 
lands  (thus  selected  in  lieu  of  those  sold  and,  to  which 
pre-emption  rights  have  attached  as  aforesaid,  together  witli 
the  sections,  and  parts  of  sections  designated  by  odd  num- 
bers as  aforesaid,  and  appropriated  as  aforesaid)  shall  be  held 
by  the  state  of  Iowa  for  the  use  and  purpose  aforesaid:  pro- 
vided that  the  land  to  be  so  located  shall  in  no  case  be 
further  than  fifteen  miles  from  the  lines  of  said  roads,  and 
selected  for  and  on  account  of  each  of  said  roads."  It  is  pro- 
vided in  another  section  of  said  act  of  congress  "that  the  said 
lands  hereby  granted  to  the  said  state  shall  be  subject  to  the 
disposal  of  the  legislature  thereof  for  the  purposes  aforesaid, 
and  no  other.         ♦         ♦         ♦ 

In  pursuance  of  this  grant,  the  general  assembly  of  Iowa, 
in  extra  session  in  July,  1850,  by  an  act  approved  on  the 
fourteenth  of  that  month,  accepted  the  grant  and  disposed  of 
said  lands  to  four  railroad  corporations-  By  the  fifth  sec- 
tion of  the  act,  all  of  the  lands  granted  by  congress  to  aid  in 
building  a  railroad  from  the  city  of  Dubuque  to  a  point  on 
the  Missouri  river,  at  or  near  Sioux  City,  were  granted,  dis- 
posed of  and  confirmed  to  the  DubuqnG  &  Pacific  Railroad 
Company,  of  which,  as  has  been  said,  the  plaintiff  herein  is 
successor.     That  act  further  provided  as  follows:     "Sec.  6. 
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The  lines  and  routes  of  the  se^reral  roads  above  described 
ehall  be  definitely  fixed  and  located  on  or  before  the  first  day 
i:»f  April  next  after  the  passage  of  this  act,  and  maps  or  plats 
allowing  such  lines  or  routes  shall  be  filed  in  the  office  of  the 
governor  of  the  state  of  Iowa,  and  also  in  the  office  of  the 
secretary  of  the  state  of  Iowa.  It  shall  be  the  duty  of  the 
^civernor,  after  affixing  his  official  signature,  to  file  such  map 
m  the  department  having  the  control  of  the  public  lands  in 
Washington,  such  location  being  considered  final  only  so  far 
HS  to  fix  the  limits  and  boundary  in  which  said  lands  may  be 
selected,  and  if  it  shall  appear  that  the  lands  that  have  been 
donated  by  the  act  of  congress  aforesaid,  for  the  construction 
of  the  several  lines  above  indicated,  cannot  be  obtained  within 
the  limits  and  alongany  part  of  the  lines  aforesaid,  the  gover- 
nor shall  from  time  to  time  appoint  agents  to  make  such 
selections  as  may  be  authorized  or  granted  by  congress  for 
the  lines  aforesaid;  but  the  compensation  of  such  agents,  and 
the  costs,  expenses  and  charges  attendant  upon  and  occa- 
sioned by  making  such  selections,  shall  be  fixed,  regulated, 
l>aLd  and  borne  by  each  of  said  railroad  companies,  respect- 
ively, upon  and  for  its  own  line." 

The  Dubuque  &  Pacific  Railroad  Company  located  their 
line  of  railroad  over  and  past  all  of  the  land  in  controversy 
un  the  fifth  day  of  July,  1856.  When  it  is  said  the  line  was 
there  located,  it  is  meant  that  a  corps  of  engineers  ran  a  line 
and  set  stakes  in  the  ground  at  certain  distances  from  each 
either.  This  was  done  before  the  enactment  of  the  law  by 
svhich  the  state  of  Iowa  accepted  the  grant  and  disposed  of 
it  to  that  company.  The  whole  line  was  surveyed  and  staked 
t^ff  prior  to  August  31,  185G.  The  map  was  certified  by 
the  officers  of  the  company  September  26,  1856,  and  filed  in 
I  he  office  of  the  governor  of  the  state  of  Iowa  on  the  second 
day  of  October,  1856.  The  governor  signed  and  certified  the 
map  on  the  same  day,  and  filed  it  in  tho  general  land-office 
October  13,  1856,  with  the  proper  certificates  thereon.  This 
was  the  information  and  data  from  which  the  officers  of  the 
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federal  land  departineat  were  enabled  to  proceed  to  an  intel- 
ligent and  accurate  adjustment  of  tlie  gi'ant.  The  line  tlius 
fixed  remained  as  the  established  line,  and  the  raili*oad  was 
afterwards  constructed  thereon. 

The  lands  in  controversy  in  all  of  these  actions,  except  that 
in  which  Thomas  J.  Stone  is  defendant,  are  parts  of  odd 
sections  within  six  miles  of  the  line  of  road.  The  road  actu- 
ally runs  through  some  three  or  four  of  these  tracts.  In  all 
of  these  cases  pre-emptions  were  filed  by  dlflferent  parties 
upon  the  lands  in  controversy  in  the  month  of  July,  1856, 
and  in  those  against  French  and  Wentworth  the  defendants 
claim  directly  through  patents  since  issued,  and  which  pat- 
ents are  based  upon  the  original  pre-emption  tilings.  In  the 
other  cases  the  pre-emptions  were  perfected  by  final  proof  and 
entry,  but  the  entries  were  afterwards  canceled.  All  of  the 
lands  have  been  patented  by  the  United  States  to  the  defend- 
ants or  to  their  grantors.  It  was  the  policy  of  the  general 
land-oflBce  to  authorize  pre-emptions  up  to  October  13,  1856, 
and  these  entries  were  nearly  all  under  the  direct  authority 
of  the  officers  of  the  government  who  were  charged  with  the 
duty  of  selling  its  lands  and  adjusting  the  grants.  After- 
wards there  was  a  change  of  policy,  and,  under  an  opinion  of 
the  attorney -general  of  the  United  States,  the  pre-emptions 
made  after  the  survey  of  the  line  were  canceled.  Some  of 
the  pre-emptors  of  these  lands  afterwards,  upon  application, 
procured  the  cancellations  to  be  set  aside.  Soon  after  the 
passage  of  the  act  of  congress,  an  agent  was  appointed  by 
the  state  to  aid  in  the  adjustment  of  the  grant.  Lists  were 
made  of  lands  within  the  six-mile  limits,  which  list  designa- 
ted the  acreage  of  all  the  tracts;  aci'eage  of  that  sold  or 
appropriated;  acreage  of  that  suspended  for  various  causes; 
acreage  of  vacant  lands  passing  under  the  grant;  and  acre- 
age of  interferences  of  a  special  character.  These  were  what 
were  called  preliminary  lists,  and  included  all  of  the  lands 
within  the  limits  of  the  grant.  From  these  lists  the  officers 
of  the  general  land-office  made  up  what  were  called  appi'oved 
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lists,  which  designated  the  lands  that  passed  to  the  state 
under  the  grant;  and,  althongh  the  agents  of  the  railroad 
company  succeeded  in  procuring  the  cancellation  of  some 
<)f  the  entries,  none  of  the  lands  in  suit  were  ever  put  in  the 
approved  lists. 

In  April,  1863,  the  grant  was  adjusted  and  fully  satisfied, 
(IS  it  was  supposed.     In   this  adjustment  the  lands  in  suit 
were  not  held  to  have  passed  under  the  grant;  at  least  other 
lands  were  taken  in  lieu  thereof  and  as  indemnity  for  them. 
The  plaintiff  at  no  time  after  that,  up  to  the  time  of  com- 
mencing these  actions,  made  any  specific  claim  to  these  lands, 
and  they  were  not  then,  and  have  never  since  been,  certified 
to  the- state  as  having  passed  under  the  grant.     If  the  adjust- 
ment made  in  April,  1863,  had   remained  intact,  no  claim 
would  have  at  any  time  been  made  by  plaintiff  for  the  land 
in  suit,  because  the  adjustment  gave  to  the  plaintiff  the  full 
amount  of  land  granted  by  congress.     This  adjustment  was 
made  upon   the  theory  that  the  grant  previously  made  by 
Congress  to  improve  the  Des  Moines  river  did  not  include  any 
lands  north  of  the  Raccoon  fork  of  that  stream.     Afterwards, 
and  in  December,  1866,  it  was  determined   by  the  supreme 
court  of  the  United  States  that  the  Des  Moines  river  grant 
extended  to  the  northern  boundary  of  the   state  of  Iowa. 
Woleott  V.  Des  Moines  Company,  5  Wall.,  681.     By   this 
decision  more  than  70,000   acres  which  were  included  in  the 
adjustment  of  1863  were  awarded  to  the  Des  Moines  River 
Company.     The  plaintiff,  or  those   under  whom   it  claims, 
then  sought  to  return  to  an  investigation  of  their  rights,  and 
to  obtain  other  lands  certified  as  part  of  the  grant.     Several 
years  afterwards  the  railroad  was  built  past  and  through  the 
lands  in  controvers}'.     The  plaintiff  then  made  no  claim  to 
these  lands,  but  recognized  the  rights  of  some  two  or  tliree 
of  the  defendants  by  causing  a  sheriff's  jury  to  be  selected  to 
condemn  the  right  of  way  for  the  railroad  over  the  lands, 
which  condemnation  was  made,  and  the  damages  awarded 
were  paid  by  the  plaintiff  to  the  defendants.     These  condem- 
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nation  proceedings  were  had  in  March,  1869,  and,  although 
subsequent  lists  of  lands  were  made  by  agents  of  the  plaint- 
iff, and  presented  for  certification,  none  of  the  lands  involved 
in  any  of  these  suits  were  embraced  therein.  Most  of  these 
lands  were  improved  farms  when  the  railroad  was  built,  with 
dwellings  and  other  buildings  in  plain  view  of  the  road. 

After  the  adjustment  of  1863,  and  as  late  as  1866,   the 
lands  not  included  in  the  adjustment  were  again  thrown  open 

to  homestead  entry,  and  some  two  or  three  of 

ti^^quSed"  ^^®  defendants  procured  title  under  the  home- 
m^'or^MU-  stead  laws;  and,  although  the  evidence  shows 
road  claims,  ^j^^^  ^j^^  plaintiff  and  its  predecessors  in  right 
had  active,  vigilant  and  efficient  agents,  who  were  familar 
with  every  act  done  in  administering  and  settling  the  grant, 
from  the  time  of  its  inception  down  to  the  commencement 
of  these  suits,  the  title  to  all  of  these  lands  was  allowed  to 
pass  to  the  defendants,  without  objection  or  protest,  so  far  as 
the  public  records  show.  It  is  insisted  that  the  plaintiff,  by 
its  acts,  is  estopped  from  now  asserting  any  claim  to  these 
lands.  Whether  the  point  is  well  taken  or  not,  we  need  not 
determine.  We  may  say,  however,  that  if  the  plaintiff  ^s 
acts  do  not  amount  to  a  technical  estoppel,  as  defined  in  the 
law,  they  present  in  these  actions  what  the  law  denominates 
as  stale  demands.  But  we  think  these  cases  may  be  disposed 
of  upon  another,  and,  as  it  appears  to  us,  very  satisfactory, 
ground.  As  has  been  stated,  all  of  these  lands  within  the 
limit  of  six  miles  were  pre-empted  in  July,  1856.  The  map 
of  the  road  was  not  prepared  and  filed  for  some  time  after 
that.  The  plaintiff  claims  that  the  title  to  the  land  passed  to 
its  predecessor  or  grantor  when  the  line  of  road  was  surveyed 
and  the  stakes  driven  in  the  ground  along  the  line.  We 
think  this  posftion  is  not  well  taken,  and  that  the  title  did 
not  pass  until  the  maps  were  filed  in  the  general  land-office, 
so  that  the  officers  of  the  government  could  intelligently  and 
properly  determine  what  land,  as  designated  by  section,  town- 
ship and  range,  passed   under  the  grant.     The  act  of  con- 
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gress  granted  the  land  to  the  state,  and  the  state  accepted  it 
and  disposed  of  it  to  the  plaintiffs'  grantors.  By  the  act  of 
acceptance  the  railroad  company  was  required  to  make  the 
maps  designating  the  line,  and  no  other  way  was  provided  to 
ascertain  the  lands  than  by  the  map  of  the  line  of  road. 
Appellant  cites  us  to  many  cases  which  announce  the  doc- 
trine that  these  grants  were  grants  in  prceaenti^  and  that  the 
right  to  the  land  was  perfect  upon  the  permanent  location  of 
the  road  upon  the  face  of  the  earth.  But  many  of  the  same 
cases  include  the  filing  of  the  maps  as  an  act  necessary  to 
complete  the  permanent  location.  Chicago^  li.  /.  c6  P.  Ji.  Co. 
V.  GHnnelly  51  Iowa,  476 ;  Cedar  Rapids  cfe  M.  R.  R.  Co.  v. 
Herring,  110  U.  S.,  27;  S.  C„  3  Sup.  Ct.  Rep.,  485. 

We  cannot  adopt  the  views  of  the  plaintiff  that  the  right 
to  these  lands  became  fixed  and  absolute  by  the  driving  of 
stakes  in  the  month  of  July,  and  that  the  seeker  of  a  home 
upon  wild  lands  was  bound  to  trace  a  line  of  stakes  in  the 
grass,  and  determine  at  his  peril  that  he  was  not  trespassing 
upon  land  that  had  been  selected  under  a  railroad  grant.  The 
act  of  the  general  assembly  of  Iowa  plainly  prescribes  the 
steps  necessary  to  be  taken  by  the  railroad  companies  to 
entitle  them  to  the  benefit  of  the  grant,  and  these  acts  require 
more  than  the  mere  survey  of  a  line  and  driving  stakes  in 
the  ground.  This  was  the  construction  which  was  put  upon 
the  law  by  the  commissioner  of  the  general  land-oflSce  at  the 
time.  Pre-emptions  were  allowed  to  be  made  up  to  the 
date  of  the  filing  of  the  map.  The  lands  did  not  pass  by  the 
grant,  because  "the  right  of  pre-emption  had  attached  to  the 
same  before  the  line  of  the  road  was  definitely  fixed.  It  is 
true  that  these  pre-emptions  were  afterwards  canceled  by  the 
procurement  of  the  railroad  company,  upon  the  alleged 
ground  that  they  were  in  conflict  with  the  railroad  grant. 
We  have  seen  that  there  was  no  conflict,  and  that,  so  far  as 
the  rights  of  the  railroad  company  were  involved,  they  were 
valid  pre-emptions.  Some  claim  is  made  that  the  entries 
were  fraudulent.      There   might,  possibly,  be  merit  in  the 
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claim  if  the  cancellations  had  been  made  npon  this  ground. 
But  we  repeat  that  they  were  held  invalid  upon  the  sole 
ground  that  they  were  in  conflict  with  the  railroad  grant. 
They  were  wrongfully  canceled,  and  the  plaintiff's  predeces- 
sor or  grantor  acquired  no  right  by  the  cancellation.  As  we 
have  seen,  some  of  the  entries  were  reinstated  and  the  land 
patented  to  the  defendants.  In  the  others  the  land  was 
thrown  open  in  1866  for  homesteads,  and,  never  having 
passed  to  the  plaintiff  under  the  grant,  it  was  rightfully  pat- 
ented to  the  defendants  under  the  homestead  law. 

II.  The  land  patented  to  the  defendant  Thomas  J.  Stone 
is  not  within  the  limit  of  six  miles.     It  is  between  the  six 

3. . :  and  fifteen  mile  limit,  and  if  plaintiff  ever  had 

landsl'sefec-  any  claim  thereto  it  was  what  is  called  indemnity 
sary.  or  lieu  lands,  to  be  selected  by  the  railroad  com- 

pany to  indemnify  it  for  such  of  the  lands  in  the  odd  sections 
within  the  six-mile  limits  as  has  been  disposed  of,  or  to  which 
pre-emption  rights  had  attached.  It  is  enough  to  say,  with 
reference  to  this  land,  that  it  has  never  been  claimed  or 
selected  by  the  plaintiff  as  indemnity  land.  That  a  selection 
of  the  indemnity  land  claimed  is  necessary  is  no  longer  an 
open  question.  Ryan  v.  Railroad  Co.,,  99  U.  S.,  382/  Grin- 
nell  V.  Railroad  Co.j  103  U.  S.,  742;  Ceda7'  Rapids  tfe  M. 
R,  R.  Co.  V.  Herring,  110  U.  S.,  27;  S.  C,  3  Sup.  Ct.  Rep., 
485. 

In  Stone^s  Case  a  pre-emption  was  filed  on  the  laud  March 
1,  1856,  and  remained  uncanceled  on  the  books  of  the  land- 
oflice  October  13,  1856.  It  is  probable  that  this  was  the 
reason  that  the  land  was  never  claimed  as  indemnity,  and  that 
with  other  unclaimed  lands  it  was  put  upon  the  market  in 
1866  and  sold  to  Stone. 

In  our  opinion  the  decree  of  the  district  court  is  correct, 
and  it  is  therefore 

Affirmed. 
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1.  Appeal  to  Supreme  Court:  trial  of  bquitt  care  upon  eruors: 

stipulation  as  to  evidence.    The  parties  to  an  equity  case  have  the 
riffbt  to  have  it  reviewed  in  this  court  upon  errors  duly  asf^igrned,  and, 
having^  so  ag^reed,  they  may,  to  effectuate  such  purpose,  agree  upon  the 
I  evidence  introduced  and  considered  by  the  court  below,  as  provided  in 

§  3170  of  the  Code. 

2.  Mortgage  Securing  Suooessive  Notes:  sale  op  notes  to  dip- 

I  FEREKT  PARTIES  AND  SEPARATE  FORECLOSURES  THBKEON:  SALE  OF 

I  MORTOAOED    PREMI6BS    TO    ONE    OF  THE    NOTE- HOLDERS:    EQUITIES 

AND  RIGHTS    OF  REDEMPTION  AS  BETWEEN  THE  SEVERAL  PARTIBS. 

I  See  opinion  for  facte  and  conclusions  of  law. 


Appeal  from  Delaware  Circuit  Court. 

Wednesday,  December  9. 

E.  N.  Carr^  for  appellant. 

Blair  cfe  Norris^  for  appellees. 

Sebvers,  J. — I.     This  action  was  commenced  and  tried  in 

the  circuit  court  as  an  action  ii)  equity.     The  decree  was  ren- 

L  APPEAL  to    dered  on  June  25,  1884,  to  which  the  plaintiff  at 

courtTSiai      the  time  excepted.     This  appears  of  record,  but 

uno?/errors?    no  bill  of  cxceptlons  was  ever  signed,  and   the 

stipulation  as        .   ,    .     ,        ,  ./.    i      i  .1 

to  evidence,  trial  judge  lias  not  certified  the  evidence  up  to 
this  court  as  provided  in  section  2742  of  MeClain's  Code.  In 
April,  1885,  the  parties  stipulated  that  "  the  abstract  contains 
all  the  evidence  offered,  introduced  or  received  on  the  trial 
of  said  cause,  *  *  *  ^nd  this  cause  shall  be 
tried  in  the  supreme  court  on  errors  duly  assigned,  and  shall 
not  be  tried  in  said  court  de  novo.  And  this  agreement  is 
made  only  for  the  purpose  of  obtaininingsuch  trial  on  errors 
assigned."  Counsel  for  the  appellees  insist  tliat  we  cannot  look 
into  the  evidence  for  the  purpose  of  determining  the  uncon- 
tro verted  facts,  for  the  reason  that  the  trial  judge  alone,  under 
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the  statute,  can  certify  the  evidence  in  an  equity  cause  up  to 
this  court.  For  the  purposes  of  this  case  this  may  be  con- 
ceded, where  a  trial  anew  is  sought  and  insisted  on  in  this 
court;  but  we  think  the  parties  had  the  right  to  prepare  and 
have  this  case  tried  in  this  court  on  errors  duly  assigned,  and 
to  effectuate  this  purpose  they  had  the  right  to  stipulate  or 
agree  upon  the  evidence  introduced  and  considered  by  the 
circuit  court,  as  provided  in  section  3170  of  the  Code.  This 
having  been  done,  we  have  the  right,  and  it  is  our  duty,  to 
look  into  the  evidence  agreed  upon  and  contained  in  the 
record,  at  least  for  the  purpose  of  ascertaining  the  conceded 
or  uncontroverted  facts. 

II.  The  undisputed  facts  we  understand  to  be  that  in 
1868  one  Lawrence  executed  a  mortgage  on  160  acres  of  land 
2.  MORTQAOB  ^^  Bccurc  thc  payment  of  seven  promissory  notes 
^SSiJe^nStS:  ^uc  in  1868,  1870,  1871,  1872,  1873,  1874,  and 
tSdiflireuf  1875.  We  are  not  advised  whether  or  not  the 
^par^"fore-  first  three  notes  have  been  paid.  Neither  party, 
thereon :  sale  however,  claims  any  relief  based  on  the  owner- 

ol  mortgaged  «     i  .  i  m 

Sne'of'the*^      ship   Or  non-payment   of  the   said   notes.     The 
eqiutie^and '   defendant  Wells  is  the  owner  of  the  notes  due  in 
demptPou'Si     1872  and  1873.     He  commenced  an  action  on 
l^veraipar?     these  notes  and  to  foreclose  the  mortgage,  but 
the  record  before  us  does  not  show  that  such 
action  has  been  determined,  and  we  deem  it  sufficient  to  say 
that  the  adjudication  made  in  this  case  cannot  in  any  man- 
ner affect  Wells'  rights  in  said  action. 

Lawrence  sold  and  conveyed  the  mortgaged  premises,  sub- 
ject to  the  mortgage,  to  one  Colton,  who  afterwards  conveyed 
to  Wells.  The  note  due  in  1874  became  the  property  of 
George  Snell,  administrator,  and  the  one  due  in  1875  became 
the  property  of  W.  W.  Merritt,  administrator.  Both  of  these 
notes  were  placed  in  the  hands  of  Bronson  &  Leroy,  attorneys 
at  law,  for  collection.  Actions  were  brought  thereon  and  to 
foreclose  the  mortgage.  Separate  judgments  on  the  notes  and 
foreclosure  of  the  mortgage  were  obtained;  but,  as  neither 
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plaintiff  was  made  a  party  in  the  other  action,  the  right  of 
redemption  in  equity  was  not  cut  off  by  the  decree  in  either 
case.  Executions  were  issued  on  both  decrees  for  foreclosure, 
and  the  mortgaged  property  offered  for  sale  under  both  execu- 
tions on  the  same  day.  Bronson  &  Leroy,  as  attorneys  for  the 
plaintiffs  in  execution,  directed  the  sheriff  to  sell  sixty  acres 
of  the  mortgaged  premises  under  the  Snell  foreclosure,  and 
the  remaining  100  acres  under  the  Merritt  foreclosure.  The 
plaintiff  purchased  the  100  acres,  and  in  due  time  the  sheriff 
conveyed  the  same  to  him.  Bronson  &  Leroy  bid  off  the 
sixty  acres  in  the  name  of  one  Dobbins,  who  failed  to  com- 
ply with  the  terms  of  the  sale,  and  finally  the  execution  was 
returned  unsatisfied.  The  defendant  Wells  is  the  owner  of 
the  Snell  judgment,  and  has  caused  an  execution  to  be  issued 
thereon,  and  thereunder  was  proceeding  to  sell  the  100  acres 
which  the  plaintiff  had  purchased  under  the  Merritt  fore- 
closure. Thereupon  this  action  was  commenced,  the  object 
of  which  is  to  enjoin  the  proceedings  under  the  execution, 
and  compel  Wells  to  first  sell  the  sixty  acres  of  land,  or  that 
the  plaintiff  be  permitted  to  redeem  by  paying  the  amount 
due  on  the  Snell  judgment.  The  defendant  Wells,  in  plead- 
ings filed  by  him,  asked  to  redeem  from  the  sale  to  the  plaint- 
iff, and  offered  to  pay  the  amount  of  the  Merritt  judgment,  with 
interest  and  costs.  The  court  granted  the  relief  asked  by 
Wells;  that  is,  he  was  permitted  to  redeem  from  the  plaintiff 
by  paying  the  amount  bid  by  the  latter  at  the  sheriff's  sale, 
with  ten  per  cent  interest  from  that  time;  and,  if  he  failed 
to  make  such  redemption  in  sixty  days,  proceedings  under 
the  Wells  or  Snell  judgment  were  enjoined  as  to  the  100 
acres  until  the  sixty  acres  were  first  sold. 

III.  The  appellees  insist  that  Bronson  &  Leroy  had  no 
authority  to  direct  that  the  land  should  be  sold  as  above 
stated,  and  had  no  authority  to  bid  off  the  land 
in  the  name  of  Dobbins,  and  we  think  the  cir- 
cuit court,  under  the  evidence,  could  well  so  find,  and  that  we 
are  bound  thereby.     The  appellant  claims  that  the  defendants 
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liad  full  knowledge  of  the  arrangement  made  by  Bronson  & 
Leroy,  and  that  the  plaintiff  .pnrchased  the  100  acres  under 
the  belief  that  the  lien  under  the  Snell  judgment  had  been 
satisfied  and  discharged;  but,  as  the  arrangement  was  made 
without  authority,  and  has  never  been  in  any  way  ratiiied  or 
adopted,  it  cannot  prejudicially  affect  them. 

IV.  It  will  be  observed  that  both  the  Snell  and  Merritt 
liens  were  on  the  whole  160  acres,  and  that  the  former  was 
the  senior  lien,  and  it  remains  wholly  unsatisfied, 
and  the  defendant  Wells,  as  owner,  has  the  right 
to  sell  the  whole  tract  of  land  in  satisfaction  of  the  lien;  but 
he  has  no  right  to  have  his  lien  satisfied  by  the  sale  of  the 
100  acres  owned  by  the  plaintiff,  nor  has  the  latter  the  right 
to  compel  Wells  to  resort  to  the  sixty  acres  owned  by  him, 
and  by  the  sale  thereof  charge  the  lien  on  that  tract  alone. 
The  plaintiff  has  no  lien  on  the  sixty  acres,  or  interest  therein. 
When  he  became  the  purchaser  under  the  Merritt  foreclosure, 
the  lien  was  discharged;  but  the  plaintiff*,  as  a  purchaser,  h«^s 
a  right  to  redeem  the  100  acres  from  the  lien  of  the  prior 
mortgage.  Merritt  was  not  made  a  defendant  to  the  fore- 
closure of  the  Snell  mortgage,  and  by  his  purchase  the  plaint- 
iff obtain  all  the  rights  of  Merritt;  but  he  cannot  invoke  the 
principle,  where  a  person  has  a  lien  on  two  funds,  and  another 
person  has  a  lien  on  only  one  of  them,  that  the  former  can 
be  compelled  to  first  exhaust  the  fund  on  whicli  he  has  the 
sole  lien  before  he  can  resort  to  that  on  which  there  are  two 
liens;  for  the  reason  that  there  was  but  a  single  fund  or  tract 
of  land  upon  which  the  mortgage  under  which  Wells  claims 
became  a  lien,  and  by  no  act  of  his,  or  those  under  whom  he 
claims,  has  such  lien  been  in  any  respect  changed.  It  is 
obvious  that  the  plaintiff  cannot,  by  any  act  of  his,  impair 
the  rights  of  Wells  to  the  latter's  prejudice;  and,  as  Wells  is 
now  the  owner  of  the  sixty  acres,  it  would  be  clearly  preju- 
dicial to  him  if  he  is  compelled  to  look  alone  to  that  tract  of 
land  for  the  satisfaction  of  his  lien.  The  plaintiff  insists 
that,  as  he  has  the  right  to  redeem,  he  has  the  right  to  have 
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the  Wells  lien  assigned  to  liim,  and  that,  as  the  mortgagor 
lias  been  released,  he  cannot  be  compelled  to  redeem,  becsinse, 
when  he  does  so,  he  is  entitled  to  the  personal  liability  of  the 
mortgagor,  as  well  as  the  lien  on  the  land,  for  the  purpose 
of  satisfying  the  debt.  The  plaintiff  can  only  redeem  the 
100  acres  from  the  Wells  lien,  and  he  is  not  entitled  to  such 
assignment,  because  he  does  not  own,  nor  has  he  a  lien  on 
the  sixty  acres;  and,  when  he  does  redeem  his  own  land,  he 
must  pay  the  whole  mortgage  debt,  or,  at  least,  the  amount 
of  the  Wells  lien.  When  he  does  so,  it  mav  be  he  would  be 
entitled  to  have  charged  on  the  sixty  acres  a  pro  rata  shai'e 
of  the  amount  paid  Wells.  As  the  plaintiff  is  not  entitled 
to  an  assignment  of  the  lien,  he  is  in  no  respect  prejudiced 
by  the  release  of  the  mortgagor. 

It  is  urged  that  Wells,  as  the  holder  of  the  prior  lieu,  can 
redeem  from  the  plaintiff,  and  that  this  case  is  like  Smith  v. 
ShfZi/j  C2  Iowa,  119;  and  that,  under  the  authority  of  that 
case,  the  decree  of  the  circuit  court  must  be  sustained;  but 
there  is  a  material  distinction  between  the  two  cases.  In  the 
cited  case,  the  prior  mortgagee  had  foreclosed  his  mortgage 
and  had  became  a  purchaser  of  the  i-eal  estate  under  the  fore- 
closure, and,  as  the  junior  mortgagee  had  not  been  made  a 
party  to  the  foreclosure,  it  was  held  that  he  had  a  right  to 
redeem,  and  also  that  the  prior  mortgagee  and  purchaser  could 
redeem  or  pay  off  the  junior  lien,  and  thus  l^ome  the  owner 
of  the  I'eal  estate  discharged  of  both  liens.  The  defendant 
Wells  is  not  a  purchaser  under  the  mortgage,  and  therefore  is 
not  entitled  to  the  rights  of  such  a  purchaser.  It  is  true, 
the  whole  mortgaged  proi>erty  has  been  conveyed  to  him. 
But  it  was  conveyed  by  Lawrence,  the  mortgagor,  to  Colton, 
subject  to  the  payment  of  the  mortgage,  and  Wells  simply 
has  the  rights  of  Colton ;  that  is,  under  the  conveyance,  in 
equity,  he,  at  most,  is  the  owner  of  the  premises,  subject  to 
the  mortgage.  As  prior  lien -holder,  Wells  has  the  right  to  sell 
the   whole  mortgaged  property;  but  clearly,  we  think,  the 
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plaintiff  can  protect  himself  by  the  payment  of  so  much  of 
the  debt  as  in  eqaity  he  should  pay. 

As  we  have  seen,  the  defendant  Wells  did  not  have  the 
right  to  sell  tlie  100  acres  for  the  purpose  of  satisfying  his 
lien.  The  court  therefore  erred  in  not  granting  such  relief 
to  the  plaintiff  by  enjoining  the  sale  on  the  execution.  And 
it  follows  from  what  we  have  said  that  the  court  erred  in  per- 
mitting "Wells  to  redeem  from  the  plaintiff,  for  the  reason 
that  the  full  measure  of  the  relief  to  which  he  is  entitled  is 
the  sale  of  the  whole  of  the  mortgaged  premises.  As  this 
case  has  been  tried  in  this  court  as  an  action  at  law,  no  final 
decree  can  be  entered  in  this  court,  and  here  we  might  stop; 
but,  as  we  see  no  reason  why  this  controversy  cannot  be  adjudi- 
cated in  this  proceeding,  we  venture  to  suggest,  without  being 
bound  absolutely  thereby,  that  under  the  peculiar  facts  of 
this  case  equity  demands  that  the  Wells  lien  should  be  charged, 
on  both  the  tracts  of  land  pro  rata^  in  proportion  to  the 
value  of  each. 

Keversed. 


Beems,  Adm'b,  v.  The  Chicago  Rock  Islani>  &  Pacitio 

RV  Co. 

1.  Witness:  cbbdibilitt  of:  question  for  jubt.    Whether  witnesses 

are  worthy  of  belief  is  a  qaestion  for  the  jury,  and  not  for  the  appellate 
court. 

2.  Pleading  and  Evidence:  variance:  stopping  speed  of  cars. 

kn  allegation  that  a  sigrnal  was  given  to  "  stop  the  speed  **  of  the  cars 
in  question  held  to  be  supported  by  evidence  of  a  signal  which  directed 
a  total  cessation  of  motion, — ^that  being  what  is  meant  by  stopping  the 
speed. 

8.  Bailroads:  injury  to  car-coupler:  duty  of  fireman  to  avert 
DANGER  after  ITS  DISCOVERT:  INSTRUCTION.  Plaintiff's  intestate 
died  of  an  iigury  received  while  attempting  to  couple  cars  on  defend- 
ant's road.  Plaintiff  seeks  to  recover  on  the  ground  that  defendant's 
employes  were  negligent  in  moving  the  cars  with  too  much  speed.    The 
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coart  instnicted  the  jary.  in  substance,  that  if  the  speed  of  the  train 
was  nncommon,  and  the  danger  unusual,  and  the  speed  was  such  as  to 
indicate  a  strong  probability  that  decedent  would  get  hurt  when  he  went 
between  the  cars,  then  it  was  the  duty  of  the  fireman  to  do  whatever  he 
could,  by  reasonable  promptness,  to  avert  the  accident  after  he  saw  the 
decedent  go  into  the  position  of  danger.  Held  that  the  instruction  was 
correct. 


: :  bvidbncr:  rules  op  company.    Certain  rules  of  the 

defendant  company  regarding  the  duty  of  train-men  in  the  management 
of  trains  construed,  and  held  to  have  been  properly  admitted  in  evidence 
in  this  case  on  behalf  of  plaintiff. 


:  USUAL  SPEED  OP  TRAINS:  QUESTION   POR  JURY.     Whether 

the  speed  of  the  train  in  question  was  usual  and  proper  under  the  cir- 
cumstances was  for  the  jury  to  determine  from  the  evidence. 


6.     :     DEATH     OP     EMPLOYE     THROUGH     COMPANY  S    NEGLIGENCE: 

EVIDENCE  OP  damages:  lipe  TABLES.  Where  the  evidence  showed 
that  the  deceased,  who  came  to  his  death  through  defendant's  negli- 
gence, was  twenty-five  years  of  age,  and  that  he  was  an  active,  industri- 
ous man,  in  good  health,  with  a  common  education,  and  that  at  the 
time  of  his  death  he  was  earning  from  $40  to  $45  per  month,  these  facts 
were  sufficient  to  authorize  an  award  of  substantial  damages,  without  the 
introduction  of  life-tables  to  show  the  probable  duration  of  decedent's 
life,  had  he  not  been  killed;  and,  in  the  absence  of  a  claim  that  the 
amount  awarded  was  excessive,  the  verdict  should  not  be  disturbed. 

Appeal  from  Cass  Circuit  Court. 
Thursday,  December  10. 

This  is  an  action  at  law,  in  wliich  the  plaintiff,  as  adminis- 
trator of  the  estate  of  Joseph  Beeins,  deceased,  seeks  to  recover 
damages  of  the  defendant  upon  the  alleged  ground  that  the 
deceased,  who  was  a  brakeman  in  the  employment  of  the  defend- 
ant, came  to  his  death  by  reason  of  the  negligence  of  certain 
employes  of  the  defendant  in  the  management  of  an  engine, 
while  deceased  was  attempting  to  uncouple  a  car  from  the 
tank  or  tender  of  the  engine.  There  was  a  trial  by  jury, 
which  resulted  in  a  verdict  and  judgment  for  the  plaintiff  for 
12,500.     Defendant  appeals. 

Tho8,  S.  Wright  and  i?.  O,  Phelps^  for  appellant. 

A.  S,  Churchill^  for  appellee. 
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lioTHRooK,  J. — r.  It  18  conceded  that  plaintiff's  intestate 
was  killed  at  Ncola,  on  the  defendant's  railroad,  by  being 
run  over  by  the  wheels  of  the  tender  or  tank  to  an  engine, 
while  attempting  to  uncouple  a  car  next  to  the  engine.  He 
had  been  in  the  service  of  the  defendant  as  brakeman  on  a 
freight  train  for  six  weeks,  previous  to  which  employment  he 
had  been  for  several  months  acting  as  a  switchman  in  the 
yards  of  the  defendant  at  Atlantic.  The  train  on  which 
deceased  was  employed  arrived  at  Neola  about  five  o'clock  p. 
H.  Some  switching  of  cars  was  to  be  done,  which  was  partic- 
ipated in  by  the  deceased,  the  engineer  and  fireman.  After 
several  raovemenw  of  cars,  there  remained  attached  to  the 
engine  two  empty  box  cars,  which  were  to  be  set  back  on  the 
side  track.  To  accomplish  this,  the  engine  and  two  cars  were 
pulled  east  of  the  switch  opening  into  the  side  track,  until  the 
hind  car  was  some  distance  east  of  the  switch,  and  then  the 
engine  and  two  cars  were  stopped.  At  this  time  deceased 
opened  the  switch,  and  went  eastward  to  the  west  end  of  the 
tender,  or,  in  other  words,  to  the  point  of  coupling  between 
the  tender  and  car  attached  to  it,  thus  bringing  himself  a  con- 
siderable distance  east  of  the  switch.  As  he  reached  this 
point  he  stepped  between  the  tender  and  car,  and  at  the  same 
time  the  engine  and  car  were  started  westward,  and  were 
moving  westward  while  he  was  thus  between  the  tender  and 
car.  At  this  time,  also,  the  engineer  was  at  his  place  on  the 
south  side  of  the  engine,  and  the  fireman  was  standing  on  the 
gangway  between  the  tender  and  engine,  facing  towards  the 
brakeman.  After  thus  going  between  the  tender  and  car, 
the  deceased  came  out  and  moved  along  in  a  trot  beside  the 
tender,  looking  toward  the  coupling,  and  then  went  in  again 
between  the  car  and  tender,  when  he  was  in  some  way  caught 
under  the  tender,  and  his  leg  was  taken  off,  and  he  received 
other  injuries,  of  which  he  soon  afterwards  died.  There  was 
no  eff<irt  made  by  the  engineer  or  brakeman  to  check  the 
speed  of  the  train  until  after  the  deceased  received  his  inju- 
ries. 
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The  above  statement  of  the  facts  attending  the  occurrence 
is  taken  from  appellant's  arguments,  excepting  that  the  dis- 
tance in  fact,  as  stated  by  appellant,  which  the  cars  were 
from  the  switch  when  deceased  made  the  two  attempts  to 
uncouple  the  car,  and  the  distance  of  the  point  from  the 
switch  at  which  he  received  the  injury,  are  not  given.  We 
have  omitted  these  statements,  because  there  is  some  conflict 
in  the  evidence  as  to  the  distances  named. 

The  petition  sets  forth  the  negligence  complained  of  as  fol- 
lows: "That  it  was  the  duty  of  the  enginemen  to  obey  the 
signals  given  by  the  deceased  when  engaged  in  uncoupling 
and  switching  cars,  and  to  move  the  train  slowly  and  care- 
fully in  backing  into  a  side  track  at  Neola  to  leave  cars;  that 
deceased  was  engaged  in  uncoupling  the  cars  to  be  left,  and 
that  while  so  engaged,  he  signaled  the  fireman  and  engineer  to 
stop  the  speed  of  the  defendant's  train,  which  signal  they 
failed  to  obey,  and,  instead  of  stopping  the  speed,  as  directed 
by  said  signal,  said  speed  was  constantly  increased,  and  that, 
by  reason  of  the  neglect  to  obey  the  signal  of  deceased,  and 
the  increase  of  the  speed,  deceased  was  caught  under  the  ten- 
der and  run  over,  which  injury  resulted  in  his  death.         * 

The  principal  question  of  fact  in  the  case  is  whether  the 

deceased  signaled  the  fireman  and  the  engineer  when  he  went 

between  the  tender  and  the  car  the  second  time. 

1.  witnesses: 

q^^uoii'lop''  ^^^  witnesses  testify  that  he  made   a   signal. 

lury.  Tj^g  fireman  testifies  that  no  signal  was  given. 

The  jury  were  warranted  in  finding  from  the  evidence  that  a 
signal  was  given.  Without  following  the  argument  of 
iippellant's  counsel  upon  the  question  of  the  truthfulness  of 
these  two  witnesses,  it  is  sufficient  to  say  that  their  credibil- 
ity was  a  question  for  the  jury,  and  it  is  not  for  this  court 
to  say  that  the.  jury  were  not  warranted  in  giving  credence 
to  their  testimony.  And  we  may  further  say  that  the  jury 
were  warranted  from  the  evidence  in  finding  that,  if  the  sig- 
nal had  been  obeyed,  the  deceased  would  not  have  been  run 
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over  and  killed.  lu  other  words,  we  hold  that  the  jury  were 
warranted  in  finding  that  the  time  was  not  so  brief  between 
the  signal  and  the  injury,  and  the  distance  was  not  so  short, 
that  the  deceased  would  have  met  the  same  fate  if  his  signal 
had  been  observed  and  obeyed.  We  deem  this  sufficient 
upon  the  question  made  by  oounsel  that  the  verdict  is  not 
supported  by  the  evidence. 

II.  Conceding,  as  we  must,  that  a  signal  was  given  just 
as  the  deceased  went  between  the  tender  and  car  the  second 
2.  PLEADTNo  time,  an  important  question  for  the  jury  to 
Tariauce:'^^  '  determine  was  whether  the  signal  indicated  to  the 
speed  of  can.  brakeman  that  the  engine  should  be  brought  to 
a  stop,  or  whether  the  speed  should  be  decreased.  The  wit- 
nesses described  the  signal  to  the  jury  by  illustrations  with 
their  arms.  Of  course,  these  illustrations  or  movements  of 
the  arms  cannot  be  reproduced  so  that  we  can  put  ourselves 
in  the  place  of  the  jury,  and  determine  what  they  indicated. 
Counsel  for  appellant  complain  because  the  defendant  was 
allowed  to  introduce  evidence  that  the  signal  was  a  direction 
to  stop  the  engine;  and  from  this  we  infer  that  the  evidence 
was  such  as  that  the  jury  might  find  that  the  signal  given  by 
the  deceased  was  a  direction  to  stop.  This  is  claimed  to  be 
contrary  to  the  charge  of  negligence  in  the  petition.  We 
have  copied  above  that  part  of  the  petition,  and  the  language 
used  is  that  the  signal  was  to  "stop  the  speed."  Under  this 
allegation  we  do  not  think  the  evidence  was  objectiona- 
ble. To  %top  the  speed  is  not  to  reduce  or  slacken  it.  It 
means  to  cease  or  stop  the  speed  altogether.  The  instruc- 
tions in  which  the  question  is  presented  to  the  jury,  upon 
the  theory  that  the  signal  was  such  as  required  the  engineer 
to  come  to  a  full  stop,  are  not,  in  our  opinion  objectionable 
nor  erroneous.  They  are  in  the  same  line  of  thought  with 
the  petition.  This  cause  has  once  before  been  in  this  court 
upon  appeal,  and,  in  discussing  the  questions  then  made,  the 
signal  was  treated  as  a  direction  to  decrease  the  speed;  but 
the  question  as  to  a  variance  in  the  evidence  from  the  allega- 
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tions  of  the  petition  was  not  then  presented  nor  considered. 
See  58  Iowa,  150. 

III.      Tiie  court,   among   other    charges    to    the    jury, 

instructed  as  follows:     *'If  the  decedent  went  in  between 

the  cars  the  second  time  without  irivinff  any  sic:- 

3.  RAILROADS:  ^  0.^0 

coupief^  duty  ^^^  ^^  those  upon  thtB  engine,  one  of  two  things 
avert d^ange?  ^^^^  necessarily  be  true,  either  that  the  train 
co'venr^iu?'  was  then  being  moved  at  the  proper  rate  of  speed 
and  without  negligence,  or  else  that  the  decedent 
was  himself  negligent  in  stepping  in  without  first  giving  the 
necessary  order  or  signal  to  correct  its  movement;  and,  in 
either  event,  the  plaintiff  cannot  recover  unless  it  should  be 
under  a  state  of  facts  such  as  is  spoken  of  in  the  next  para- 
graph of  this  charge,  being  the  paragraph  numbered  nine. 
(9)  One  exception  to  the  rule  stated  in  the  last  paragraph 
is  this:  If  the  fireman  from  his  place  on  the  engine  saw  the 
decedent  go  in  between  the  cars  the  second  time,  and  knew 
that  the  speed  of  the  train  and  all  other  circumstances  were 
such  as  to  indicate  a  strong  probability  that  he  would  get 
liurt,  it  would  be  the  duty  of  the  fireman  to  do  whatever  he 
could,  with  ordinary  promptness,  to  avert  the  accident,  after 
he  saw  the  deceased  go  into  the  position  of  danger,  even 
though  no  signal  may  have  been  given  him.  If  he  saw  and 
knew  of  any  danger,  and  had  within  his  reach  or  at  his  com- 
mand the  means  to  avert  it,  and  failed  to  use  such  means 
with  reasonable  promptness  and  care,  this  would  be  negli- 
gence on  his  part  which  would  make  the  defendant  liable, 
even  though  the  decedent  may  have  been  first  negligent  in 
going  between  the  cars  as  he  did.  But,  if  the  decedent  gave 
no  signal  to  slacken  the  speed  of  the  train,  or  to  stop  it,  and 
the  rate  of  speed  and  other  circumstances  were  not  sntsh  as  to 
suggest  immediate  or  imminent  danger  to  the  decedent,  then 
there  would  be  no  negligence  on  the  part  of  those  in  charge 
of  the  engine  in  taking  no  steps  to  avert  an  accident.  If  it 
was  a  common  occurrence  in  the  ordinary  course  of  busi- 
ness for  brakemen  to  go  between  the  cars  when  moving  at 
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the  rate  these  were  going,  the  parties  in  charge  of  the  engine 
would  not  be  obliged  to  take  any  steps  to  avert  a  danger  of 
which  they  have  no  notice  or  knowledge.  If  the  fireman 
saw  the  decedent  go  in  between  the  cars,  and  knew  from  the 
circumstances  that  tliere  was  unusual  danger,  the  question 
what  the  fireman  ought  to  do  to  avert  such  danger  would 
depend  on  the  circumstances.  If  the  evidence  shows  that, 
on  account  of  the  position  usually  assumed,  or  sometimes 
assumed,  by  brakemen  when  thus  between  the  cars,  a  sudden 
or  abrupt  stop  would  or  might  increase  the  danger  to  the 
brakeman,  and  if  his  position  could  not  be  seen,  then  the  fire- 
man would  only  be  required  to  exercise  an  honest  and  reason- 
able  judgment  as  to  his  duty  and  what,  if  anything,  was  best 
to  be  done.  If  the  fireman  saw  the  decedent  go  between  the 
cars,  and  the  accident  occurred  so  soon  after  his  going  in  that 
nothing  could  be  done  by  the  fireman,  in  the  exercise  of 
ordinary  care,  toward  lessening  or  stopping  the  motion  of  the 
train,  or  in  any  other  way,  in  time  to  avoid  the  accident,  then 
there  would  be  no  liability  on  this  state  of  fact,  and  the 
propositions  of  law  stated  in  this  ninth  paragraph  of  this 
charge  will  have  no  application  to  this  case." 

Appellant  says  that  the  eighth  instruction  is  manifestly 
correct,  but  that  the  ninth  is  clearly  erroneous.  It  is  insisted 
that  this  instruction  authorized  the  jury  to  find  that  the  fire- 
man was  negligent  in  not  using  means  to  avert  the  danger  to 
the  deceased,  even  if  the  cars  were  moving  at  such  speed  that 
it  was  proper  for  decedent  to  make  the  coupling.  Or,  to 
state  the  objection  to  the  instruction  in  the  language  of  appel- 
lant's argument,  they  say  the  purport  and  meaning  of  the 
instruction  is  that  "  deceased,  possessed  of  the  power  to  con- 
trol the  speed  by  use  of  signals^  having  determined  that  the 
speed  was  proper,  and,  the  speed  being  proper,  still  defendant 
is  liable  if,  there  being  any  danger,  it  did  not  take  means  to 
avert  it.  Moving  its  cars  at  a  proper  rate  of  speed  for  the 
proximate  safety  of  a  brakeman  charged  with  the  duty  of 
uncoupling  them,  defendant  is  still  liable  if  it  fails  to  avert 


442  SUPREME  COURT  OF  IOWA, 

Beems,  Adm'r,  y.  The  Chicago,  Rock  Island  &  Pacific  B'y  Co. 

the  danger  still  existing."  In  other  words,  counsel  claim 
that  this  instruction  requires  the  fireman  or  engineer,  with- 
out signal,  to  stop  a  train,  or  reduce  its  speed,  when  a 
brakeman  attempts  to  uncouple  cars  when  the  train  is  mov- 
ing at  a  proper  rate  of  speed  to  perform  the  act,  because  all 
uncoupling  of  moving  cars  is  attended  with  some  danger. 

We  have  set  out  the  whole  of  the  ninth  instruction  as  the 
best  answer  to  the  argument  of  counsel.  All  through  the 
instruction  the  thought  is  kept  prominent  that  if  the  speed 
of  the  train  was  uncommon,  and  the  danger  unusual,  and  the 
speed  was  such  as  to  indicate  a  strong  probability  that  dece- 
dent would  get  hurt,  then  it  was  the  duty  of  the  fireman  to  do 
whatever  he  could,  by  reasonable  promptness,  to  avert  the  acci- 
dent after  he  saw  the  deceased  go  into  the  position  of  danger. 
As  we  understand  the  instruction,  it  is  not  vulnerable  to  the 
objection  made  to  it. 

IV.  The  plaintiff  was  permitted,  against  the  defendant's 
objection,  to  introduce  certain  rules  of  the  defendant  regard- 

,  ing  the  duty  of  train-men  in  the  management  of 

JJiMoftom-  tJ'ains.  They  were  in  these  words:  "(1)  The 
pany.  general  direction  and  government  of  trains,  from 

the  time  of  receiving  their  passengers  and  freight,  is  vested 
in  the  conductor.  Engine-men  will  be  held  alike  accounta- 
ble for  any  violation  of  the  general  rules  of  the  company." 
"(7)  Engine-men  will  use  great  caution  in  backing  up  to  take 
a  train,  or  backing  into  a  side  track  to  take  or  leave  cars,  and 
will  approach  so  slow  that  they  may  be  coupled  without  mov- 
ing the  train  of  cars."  ^*(10)  Engine-men  or  firemen  must 
look  back  frequently  to  see  that  all  is  right;  and,  in  case  a 
train  becomes  detached,  great  care  must  be  taken  to  keep  the 
forward  part  out  of  the  way  of  the  detached  part,  so  as  to 
prevent  collision."  It  is  urged  that  rule  7  was  improperly 
admitted,  because  other  evidence  in  the  case  showed  that 
there  were  no  cars  on  the  side  track  which  the  two  empty 
box  cars  could  collide  with,  and  that  the  rule  has  no  applica- 
tion to  a  case  like  this.     But  the  rule  is  fairly  susceptible  of 
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the  construction  that  great  caution  is  required  to  be  exercised 
in  backing  into  a  side  track  to  take  or  leave  cars,  whether 
they  are  liable  to  strike  other  cars  or  not.  And  rule  10 
requires  engine-men  or  firemen  to  look  back  frequently  to  see 
that  all  is  right.  It  is  not  restricted  to  looking  back  to  avoid 
the  consequences  of  the  parting  of  a  train.  We  think  there 
was  no  error  in  admitting  the  rules  in  evidence.  "We 
approved  the  same  ruling  of  the  court  upon  the  former  appeal . 

V.  It  is  claimed  that  the  court  erred  in  leaving  to  the  jury 
the  question  whether  the  speed  of  the  train  was  usual  and 

proper.     "We  think  otherwise.     There  was  quite 

iraSs^ques-  *  Conflict  in  the  evidence  as  to  the  speed  at  which 
Uou  for  Jury.  ^\^q  |;j^;^  ^j^  backing.  There  was  also  evidence 
tending  to  show  what  was  usual  in  such  cases.  It  seems  to 
us  it  was  proper  to  allow  the  jury  to  determine  the  question. 

VI.  Next  it  is  urged  that  there  was  no  evidence  of  the 
probable  life  of  the  deceased.     No  life-tables  were  introduced 

in  evidence,  and  it  is  claimed  that  without  such 

pfoyethro™*h  ®^^^®^^®  there  was  no  proper  basis  for  the  com- 
SSFgemie:  P^tation  of  damages.  The  damages  in  cases  like 
damages:  We-  tl^^s  never  Can  be  accurately  estimated.  It  is  the 
^  ^^'  common  practice   to   introduce  life-tables   that 

the  jury  may  be  advised  of  the  probable  duration  of  the  life 
of  a  person  of  the  age  of  the  deceased.  But,  after  all,  the 
amount  of  damages  is  largely  a  matter  of  conjecture.  No 
estimate  can  be  made  of  the  probable  illness,  sickness  and 
inability  to  secure  employment,  nor  can  it  be  ascertained 
therefrom  at  what  period  in  the  prospective  life  the  infirm- 
ities of  age  will  reduce  the  capacity  for  labor.  We  do  not 
think  that  the  introduction  of  life-tables  in  evidence  is 
essential  to  the  recovery  of  damages.  It  is  not  claimed  that 
the  damages  awarded  to  the  plaintiff  are  excessive.  The  evi- 
dence shows  that  the  deceased  was  twenty- five  years  of  age, 
and  that  he  was  an  active,  industrious  man,  in  good  health, 
with  a  common  education,  and  that  at  the  time  of  his  death 
he  was  earning  from  forty  to  forty-five  dollars  per  month. 
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These  facts  were  suflScient  to  aathorize  an  award  of  substaDtial 
damages;  and,  in  the  absence  of  the  claim  that  an  excessive 
amoant  was  fixed  by  the  jury,  the  verdict  should  be  allowed 
to  stand. 

Affirmed. 


OT  444I  Wakefield  v.  Eothebham  et  al. 

1.  Bedemption  from  Mortgage-foreolosure  Sale:,  mistake  of 

CLERK  IN  computation:  RECTIFICATION  A.FTER  EXPIRATION  OF  TEAR. 

PliiintiiF  was  the  owner  of  the  land  in  qnestion,  and  was  entitled  to  redeem 
the  same  from  a  school- fand  mortgage- foreclosure  sale,  at  which  the 
county  was  the  purchaser;  and  he  went  to  the  clerk's  office  for  that  pur- 
pose, and  paid  the  derk  the  amount  which  he  (the  clerk)  told  him  was 
necessary  to  effect  the  redemption.  But  by  an  error  in  the  clerk's  com- 
putation that  amount  was  too  small  by  about  six  dollars.  Afterwards,  and 
before  the  expiration  of  the  year  for  redemption,  defendant  procured  the 
certificate  of  purchase  from  the  copnty,  and  subsequently  obtained  a 
sheriff 's  deed  thereon.  Held  that  the  deed  and  certificate  were  prop- 
erly canceled  by  the  decree  of  the  district  court,  upon  plaintiff 's  peti- 
tion, and  that  plaintiff  was  entitled  to  perfect  his  redemption  by  pay- 
ing such  additional  sum  as,  added  to  the  amount  first  paid,  would  be 
equal  to  the  amount  for  which  the  Und  was  sold,  with  ten  percent  interest 
thereon  from  the  day  of  sale  to  the  date  of  such  final  payment. 

Appeal  from   Cass  District   Court. 

Thursday,  December  10. 

This  is  an  action  in  eqnity  to  cancel  and  set  aside  a  deeil 
to  certain  real  estate  executed  by  the  sheriff  of  Cass  county 
to  the  defendant  Rotherham;  also  to  cancel  an  assignment 
by  the  defendant  Cass  county  to  said  Rotherham  of  the  cer- 
tificate of  sale  under  which  said  deed  was  executed,  and  to 
establish  the  validity  of  a  redemption  of  the  premises  from 
the  sale  by  plaintiff.  The  judgment  of  the  district  court  was 
for  plaintiff.     Defendants  appeal. 
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Z.  L,  De  LanOj  for  appellants. 

Temple  A  Phelps^  for  appellee. 

Keed,  J. — During  her  life-time  one  Bridget  Fahey  was  the 
owner  of  the  real  estate  in  question,  and  she  executed  a  mort- 
gage upon  it  to  Cass  county  to  secure  an  indebtedness  to 
the  school-fund.  After  her  death  it  was  sold  by  the  adminis- 
trator of  her  estate  for  the  payment  of  the  debts  of  the  estate, 
and  plaintiff  was  the  purchaser.  Before  this  sale  the  county 
had  obtained  a  judgment  foreclosing  the  school-fund  mort- 
gage, and  after  the  administrators's  sale*  the  property  was  sold 
on  a  special  execution  issued  on  the  judgment  of  foreclosure, 
and  the  county  bought  it  in.  This  sale  was  on  the  twenty- 
second  of  November,  1881.  In  July,  1882,  plaintiff  went  to 
the  clerk's  office  for  the  purpose  of  redeeming  the  land  from 
the  execution  sale.  A  computation  was  made  by  the  clerk, 
by  the  direction  of  the  attorney  who  appeared  for  the  county 
in  the  foreclosure  proceedings,  of  the  amount  which  was 
required  to  be  paid  in  making  the  redemption,  and  plaintiff 
was  then  informed  that  the  amount  required  was  $379,  and 
he  paid  this  amount  to  the  clerk,  who  gave  him  a  receipt 
therefor,  in  which  it  is  recited  that  the  money  was  paid  in 
full  redemption  of  the  land  from  said  sale.  As  a  matter  of 
fact,  however,  the  amount  paid  by  plaintiff  was  about  six 
dollars  less  than  the  amount  for  which  the  county  had  bought 
in  the  property,  together  with  the  interest  thereon  from  the 
date  of  the  sale,  and  it  does  not  appear  that  the  county  has 
ever  accepted  the  amount  so  paid  by  plaintiff.  The  school- 
fund  judgment  was  not  fully  satisfied  by  the  sale  of  the  land. 
On  the  twentieth  day  of  November,  1882,  the  defendant 
Julia  Hotherham  paid  to  the  clerk  the  full  amount  for  which 
the  county  had  bid  in  the  land,  together  with  ten  per  cent 
interest  thereon  from  the  date  of  the  sale,  and  he  entered  a 
receipt  therefor  in  the  judgment  docket,  in  which  it  is  recited 
that  the  money  was  paid  in  redemption  of  the  land  from  the 
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sale  Tinder  the  special  execution;  and  on  the  next  day  she 
paid  to  the  county  auditor  the  balance  remaining  due  on  the 
school- fund  judgment  after  the  sale  of  the  land,  and  he 
assigned  to  her  the  certificate  of  purchase  which  the  sheriff 
issued  to  the  county  at  the  time  of  sale,  and  on  the  twenty- 
third  of  tlie  same  month  the  sheriff  executed  to  her  a  deed  of 
the  premises. 

Plaintiff  alleges  in  his  petition  that  his  failure  to  pay  the  full 
amount  required  to  be  paid  in  making  the  redemption  was 
owing  to  the  mistake  of  the  clerk  or  county  attorney  in  making 
the  computation,  and  he  offered  to  pay  into  court  for  the  use 
of  the  county  whatever  amount  should  be  found  necessary  to 
complete  the  redemption.  By  the  judgment  he  was  required 
to  pay  $7.10,  in  addition  to  the  amount  which  he  had  already 
paid,  and  the  judgment  provides  that  upon  the  payment  of 
that  sum  the  title  to  the  premises  should  be  quieted  in  him. 

No  question  is  made  as  to  plaintiff's  right  to  redeem  the 
property  at  the  time  he  paid  the  $379  to  the  clerk;  nor  is  it 
claimed  that  defendant  Eotherham  has  any  other  or  higher 
rights  than  the  county  would  have  had  if  it  had  retained  the 
certificate  of  purchase,  and  the  sheriff's  deed  had  been  lafkde 
to  it.  But  the  question  upon  which  the  rights  of  the  parties 
depend  is  whether  plaintiff  can  now  be  permitted  to  perfect 
the  redemption  by  paying  the  balance  of  the  money  required 
to  be  paid  in  redeeming  the  property.  The  terms  upon 
which  real  estate  may  be  redeemed  from  a  sale  under  execu- 
tion, and  the  mode  of  making  the  redemption,  are  prescribed 
by  statute.  The  property  may  be  redeemed  by  the  owner  at 
any  time  within  one  year.  Code,  §  3102.  The  terms  of 
redemption  in  all  cases  will  be  the  reimbursement  of  the 
amount  paid  by  the  then  holder  of  the  certificate,  added  to 
the  amount  of  his  own  lien,  with  interest  upon  tlie  whole  at 
the  rate  of  ten  per  cent  per  annum.  Section  3106.  The 
mode  of  making  the  redemption  is  by  paying  the  money  into 
the  clerk's  oflSce  for  the  use  of  the  person  entitled  thereto; 
(section  3118;)  and  the  clerk  is  required  to  give  the  redemp- 
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tioner  a  receipt  for  the  money,  stating  the  purpose  for  which 
it  was  paid,  and  to  enter  in  the  sale-book  a  minute  of  the 
redemption  and  of  the  amount  paid.     Section  3119. 

Appellants  contend  that  by  the  provisions  of  these  sections 
the  clerk  is  charged  with  no  duty  with  reference  to  the 
redemption  of  the  property,  except  that  of  receiving  the 
money  which  is  paid,  and  issuing  the  receipt  therefor,  and 
making  the  prescribed  entry  in  the  sale-book,  and  that  it  is 
the  business  of  the  redemptioner,  and  not  of  the  clerk,  to 
determine  what  amount  is  required  to  be  paid  in  order  to 
effect  a  redemption,  and  that,  as  plaintiff  chose  to  act  upon 
the  information  which  was  communicated  to  him,  he  assumed 
the  risks  as  to  its  correctness,  and  is  therefore  responsible  for 
the  mistake  which  occurred,  and  hence  is  not  entitled  to  be 
relieved  against  it.  It  is  certainly  true  that  plaintiff  could 
redeem  th5  land  from  the  sale  only  by  paying  to  the  clerk  the 
amount  at  which  the  county  bought  it  in,  with  ten  per  cent 
interest  thereon  from  the  date  of  the  sale  to  the  date  of  the 
redemption;  and  it  will  be  conceded  that  it  was  his  business 
to  determine  what  that  amount  was,  and  that  the  clerk  was 
not  charged  with  the  duty  of  ascertaining  or  determining  it, 
in  the  sense  that  his  determination  of  it  would  be  conclusive, 
of  the  rights  of  the  parties.  It  does  not  follow,  however,  that 
plaintiff*  is  not  entitled  to  relief  against  the  mistake  which 
occurred  in  the  computation  of  the  amount.  The  payment 
was  required  to  be  made  to  the  clerk,  and  he  is  the  custodian 
of  the  record  of  the  sale.  This  record  would  ordinarily  have 
to  be  examined  in  determining  the  amount  which  must  be 
paid  to  effect  a  redemption. 

Plaintiff  went  to  the  clerk's  office  for  the  purpose  of  ascer- 
taining this  amount  and  of  paying  it  to  the  clerk.  In  accept- 
ing the  statement  of  the  clerk  as  to  the  amount,  he  did  sim- 
ply what  the  majority  of  ordinarily  prudent  men  would  have 
done  under  like  circumstances.  Bo  was  guilty  of  no  negli- 
gence in  the  matter.  He  paid  the  amount  which  he  honestly 
believed  was  sufficient  to  make  the  redemption.     Ilis  in  ten- 
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tion  was  to  redeem  the  property,  and  he  left  the  office  believ- 
ing that  he  had  effected  a  redemption,  and  he  knew  nothing 
to  the  contrary  until  after  the  expiration  of  the  year  within 
which,  by  the  provisions  of  the  statute,  the  right  to  redeem 
might  be  exercised.  The  right  of  redemption  is  a  valuable 
one,  and,  although  statutory,  it  is  favored  by  the  law,  and  to 
hold  that  it  was  defeated  by  a  trivial  mistake  like  the  one  in 
question  would  be  to  ignore  the  spirit  of  the  statute  which 
created  it.  We  think  the  district  court  rightly  held  that 
under  the  facts  of  the  case  the  redemption  might  be  completed 
after  the  expiration  of  the  year  allowed  by  statute. 

The  amount  which  plaintiff,  by  the  judgment  of  the  district 
court,  was  required  to  pay  in  perfecting  the  redemption  was 
the  difference  between  $379  and  the  amount  required  to 
make  the  redemption  at  the  time  the  payment  was  made, 
with  ten  per  cent  interest  on  that  sum  to  the  date*when  paid. 
Appellants  contend  that,  as  the  redemption  was  not  perfected 
by  the  deposit  of  the  $379  with  the  clerk,  plaintiff  should 
have  been  required,  in  perfecting  it,  to  pay  such  sum  as,  added 
to  the  $379,  would  amount  to  the  sum  at  which  the  county 
boughjt  in  the  land,  with  ten  per  cent  interest  thereon  to  the 
date  of  the  final  payment,  and  we  think  this  position  is  correct. 
The  county  could  not  have  accepted  the  $379  without  thereby 
admitting  that  the  deposit  of  that  sum  with  the  clerk  effected 
a  redemption  of  the  property.  It  can  hardly  be  said,  then, 
that  the  money  was  held  by  the  clerk  for  the  use  of  the  county. 
It  was  held  rather  for  plaintiff 's  benefit. 

The  cause  will  be  remanded  to  the  district  court,  with 
directions  to  so  modify  the  judgment  as  to  require  plaintiff 
in  perfecting  the  redemption  to  pay  the  amount  at  which  the 
county  bought  the  land,  with  ten  per  cent  interest  thereon  up 
to  the  time  of  final  payment;  or,  if  the  parties  so  elect,  such 
modification  will  be  made  in  this  court.  The  costs  of  the 
appeal  will  be  taxed  to  appellants. 

Modified  and  Affirmed. 
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Ellsworth  v.  Savre. 
1.  Exocution:  i^bvt  on  exempt  property:  waiter  and  estoppel 

BY  FALURB  TO  OBJECT:  PACTS  NOT  CONSTITUTING.      Under  §  3072  of 

the  Code,  as  amended  by  chapter  49,  Laws  of  1882,  an  execation  defend- 
ant does  not  waive  his  rififht  to  hold  property  exempt  from  execution  by 
failingr  to  assert  his  claim  when  he  learns  of  its  seizure,  unless  the  officer 
requires  him  to  designate  the  property  which  he  claims  as  exempt;  nor 
does  such  silence  work  an  estoppel,  where  it  is  not  shown  what,  if  any, 
expense  was  incurred  by  the  officer  in  the  keeping  and  sale  of  the  prop- 
er^. Angell  v,  Johnson,  51  Iowa,  625,  and  Moffltt  v,  Adams,  60  Id^ 
44,  distinguished. 

Appeal  J^rom   Worth  District  Court. 

Thursday,  December  10. 

The  plaintiff  is  the  head  of  a  family,  and  he  claims  in 
this  action  that  in  February,  1884:,  he  was  by  occupation  a 
farmer,  and  that  the  defendant,  who  is  sheriff  of  Worth 
county,  levied  an  attachment  and  an  execution  upon  a  horse, 
a  wagon  and  harness,  the  property  of  the  plaintiff,  and  which 
were  exempt  from  execution.  He  brought  this  action  in  the 
form  of  an  action  of  replevin.  The  property  was  not 
delivered  to  the  plaintiff,  but  was  sold  at  sheriff's  sale  by  the 
defendant.  The  defendant  denied  that  the  plaintiff  was  a 
farmer,  and  claimed  that  the  property  was  subject  to  levy 
upon  said  writs.  He  further  claimed  that  the  plaintiff  was 
present  when  the  property  was  seized  by  the  defendant, 
and  made  no  claim  that  it  was  exempt,  and  delayed  making 
such  claim  for  two  weeks,  and  that  he  thereby  waived  any 
claim  to  the  alleged  exemption.  There  was  a  trial  to  the 
court,  and  a  judgment  for  the  plaintiff  for  the  value  of  the 
horse,  and  a  judgment  for  the  defendant  for  the  other  prop- 
erty.   Defendant  appeals. 

Blythe  cfe  Marhley^  for  appellant. 

01(189  <&  SugheSj  for  appellee. 
Vol.  LXVII— 29 
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RoTHEOcK,  J. — There  was  some  controversy  at  the  trial 
Tipon  the  qaestion  as  to  whether  the  plaintiff  was  a  farmer. 
The  court  must  have  been  of  the  opinion  that  the  evidence 
did  not  show  that  to  be  his  .occupation,  because  none  of  the 
property  but  the  horse  was  held  to  be  exempt.  Under  section 
3072  of  the  Code,  the  head  of  a  family  is  entitled  to  hold  one 
horse  as  exempt,  without  regard  to  his  occupation. 

The  only  question  in  the  case  is,  did  the  plaintiff,  by  his 
acts  at  and  after  the  property  was  seized,  waive  his  right  to 
hold  the  horse  exempt  from  seizure  upon  the  writs?  It 
appears  that  immediately  after  the  levy  the  defendant  informed 
the  plaintiff  thereof,  and  he  made  no  claim  of  exemption,  and 
he  failed  to  assert  such  claim  for  some  two  weeks  after  the 
levy.  Under  the  rule  in  the  case  of  Angell  v.  Johnson^  51 
Iowa,  625,  this  would  be  a  waiver  of  the  exemption.  See, 
also,  Moffitt  V.  Adams^  60  Iowa,  44.  But  section  3072  of  the 
Code,  under  which  those  decisions  were  made,  was  amended 
by  chapter  49  of  the  Acts  of  the  Nineteenth  General  Assem- 
bly (1882)  as  follows:  "Any  person  entitled  to  any  of  the 
exemptions  mentioned  in  this  section  does  not  waive  his 
rights  thereto  by  failing  to  designate  or  select  such  exempt 
property,  or  by  failing  to  object  to  a  levy  thereon,  unless  fail- 
ing or  refusing  so  to  do  when  required  to  make  such  designa- 
tion or  selection  by  the  officers  about  to  levy."  It  was  there- 
fore  the  duty  of  the  sheriff,  when  he  reported  the  fact  of  a 
levy  to  the  defendant,  to  require  Jiim  to  make  a  selection  of 
any  property  that  he  claimed  to  be  exempt. 

It  is  claimed,  however,  that  the  plaintiff  is  precluded  by 
the  law  of  estoppel  from  making  the  claim,  because  he 
remained  silent  for  two  weeks,  and  thus  allowed  the  sheriff 
to  incur  expense  in  keeping  the  property  and  advertising  it 
for  sale.  If  failure  to  make  the  felaim  can  work  an  estop- 
pel under  the  statute  as  amended,  (a  question  we  do  not  deter- 
mine,) it  can  have  no  such  effect  in  this  case.  It  is  not  shown 
what,  if  any,  expense  was  incurred  by  the  defendant  in  keep- 
ing the  property,  and  the  return  of  the  sheriff  shows  that 
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it  was  not  advertised  for  sale  until  after  notice  of  plaintiff's 
claim.  The  levy  was  made  on  the  eighteenth  of  February, 
and  the  notice  of  sale  was  given  on  the  second  day  of  April. 
We  think  the  judgment  of  the  court  below  ought  to  be 

Affibmed. 
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Bennett  v.  Paekeb.  io4_6w| 

1.  Appeal  to  Supreme  Court:  less  than  $100:  nreuFFiciEKT  cer- 
tificate* This  appeal,  in? olvin^  less  than  $100,  is  diftmissed,  because 
the  certificate  of  the  trial  judge  is  not  sufficient  in  itself,  but  makes  it 
necessary  to  resort  to  the  record  to  ascertain  what  the  question  is  on 
which  an  opinion  is  sought. 

Appeal  from  Fremont  District  Court. 

Thursday,  December  10. 

This  was  abaction  upon  a  written  instrument  by  which  the 
defendant  contracted  to  pay  the  plaintiff  the  sum  of  $30,  in 
consideration  that  the  plaintiff  would  lay  off  and  plat  a  town- 
site  at  his  own  expense,  and  procure  from  the  Wabash,  St 
Louis  &  Paciiic  Kailroad  Company  a  side  track  on  said  town- 
site,  and  the  location  of  a  grain  elevator.  There  was  a  trial 
by  jury,  and  verdict  for  the  plaintiff.     Defendant  appeals. 

Jam^  McCahe^  for  appellant. 

Stockton  &  KeenaUj  for  appellee. 

RoTHROCK,  J. — The  amount  in  controversy,  as  shown  by 
the  pleadings  in  the  action,  is  less  than  $100,  and  the  cause 
comes  to  us  on  the  following  certificate:  "*  *  * 
Did  the  court  err  in  withdrawing  from  the  consideration  of 
the  jury  (which  was  done  by  the  instructions)  the  matters 
T^leaded  as  a  defense  in  the  third  count  or  division  of  the 
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original  answer  filed  herein  on  the  tentli  day  of  October, 
1884;  there  having  been  some  evidence  upon  the  trial  tend- 
ing to  sustain  the  allegations  made  in  said  third  count  of 
said  answer?" 

"We  have  repeatedly  held,  and  rule  twelve  of  this  court 
requires,  that  in  order  to  confer  jurisdiction  on  this  court 
in  this  class  of  cases  it  is  necessary  that  the  certificate 
shall  set  out  and  define  the  question  which  it  is  thought 
desirable  should  be  determined;  and  we  have  held  that  the 
questions  should  be  so  explicit  as  to  render  an  examination 
of  the  record  unnecessary.  Votaw  v.  Corwiriy  62  Iowa,  39. 
Under  these  rulings  it  is  manifest  that  we  ought  not  to  be 
required  to  examine  the  record  to  ascertain  what. question  in 
the  case  we  are  called  upon  to  determine.  The  certificate, 
without  more,  is  unintelligible.     The  appeal  will  be 

DiSMISSBD. 


Atkinson  v.  Hancock  &  Co.  et  al. 

1.  Homestead:  exchange:  liability  of  new  one  fok  former  debt. 

When  one  exchanges  an  oLd  homestead  for  a  new  one  ol'  greater  value, 
the  new  one,  to  the  extent  of  such  excess  in  value,  may  be  subjected  to 
the  payment  of  a  judgment  against  the  owner  procured  prior  to  the 
exchange;  but  the  difference  in  value  in  such  case  must  be  estimated  at 
the  time  of  the  exchange,  and  not  afterwards. 

2.  Judgment  against  Holder  of  Naked  Title :  no  lien  on  the  land. 

Where  the  legal  title  to  land  passes  through  a  judgment  debtor  as  a 
mere  conduit,  he  having  no  interest  in  the  land,  the  judgment  does  not 
attach  thereto  as  a  lien. 

Appeal  from  Palo  Alto  Circuit  Court 

Thursday,  December  10. 

Action  in  equity.     The  plaintiff  claims  to  be  the  owner 
of  lots  1,  %  9  and  10,  in  block  55|  in  the  town  of  Emmets- 
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burg.  Tlie  defendants  Hancock  &  Co.  own  a  judgment 
againt  one  Cummins,  which  is  claimed  to  be  a  lien  on  said 
lots.  The  court  found  for  the  defendants  as  to  lot  2,  and  for 
the  plaintiff  as  to  the  other  lots,  and  a  decree  was  accordingly 
entered.  Both  parties  appeal.  The  defendants,  however, 
took  the  first  appeal,  and  therefore  are  regarded  as  the  appel- 
lants. 

John  Jenawold^  Jr,y  for  appellants. 

Soper^  Crawford  cfe  Carr^  for  appellee. 

Seevers,  J. — I.  In  1872,  T.  Cummins  was  the  head  of  a 
family,  and  became  the  owner  of  a  lot  in  the  old  town  of 
1  ^r.^^  Emmet sbure,  on  which  there  was  a  house,  and 

Change  :^ua-  ^^  ^^'^  premises  were  occupied  by  Cummins  as 
SiW*'"  his  homestead.  In  1873,  Hancock  &  Co. 
"°"  ^  obtained  a  judgment  against  Cummins,  but  it  is 
not  claimed  that  this  judgment  became  a  lien  on  the  prem- 
ises above  described.  In  1875,  Cummins  exchanged  his  old 
homestead  for  a  new  homestead  in  the  new  town  of  Emmets- 
burg.  The  conceded  fact  seems  to  be  that,  because  of  the 
location  of  a  railroad  through  Palo  Alto  county,  the  location 
of  the  old  town  was  not  deemed  desirable,  and,  by  mutual 
agreement  between  the  proprietors  of  the  new  and  citizens 
of  the  old  town,  the  latter  agreed  to  move  their  buildings 
from  the  old  to  the  new  town,  provided  a  lot  in  the  latter  was 
given  to  each  of  them.  In  accordance  with  this  arrange- 
ment, the  lot  now  in  controversy  was  conveyed  to  Cummins, 
and  he  moved  thereon  his  house  from  the  old  town,  and 
thereafter  occupied  it  as  his  homestead,  until  he  sold  and 
conveyed  it  to  a  person  under  whom  the  plaintiff  claims. 

The  defendants  do  not  dispute  the  homestead  character  of  lot 
1,  but  they  say  it  is  of  greater  value  than  the  old  homestead, 
and  that,  to  the  extent  of  such  excess,  it  should  be  subjected 
to  the  payment  of  the  judgment.     Under  the  evidence  this 
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position  cannot  be  snstained.  The  old  homestead,  that  is,  the 
lot,  was  exchanged  for  lot  1,  and  the  same  buildings  that 
were  on  the  former  were  moved  to  and  placed  on  lot  1.  At 
the  time  the  removal  took  place  there  was  not  much  difference 
in  the  value  of  the  two  parcels  of  land.  The  evidence  tends 
to  show  that  the  lot  in  the  old  town  was  not  worth  more  than 
$15,  and  we  think  the  evidence  shows  that  lot  1  was  not 
worth,  at  the  time  it  was  conveyed  to  the  plaintiff,  more  than 
$25.  The  buildings  were  probably  worth  more  prior  to 
removal  than  afterwards,  as  the  evidence  shows  that  they 
were  to  some  extent  damaged  in  removing  them.  The  dif- 
ference in  value  of  the  two  premises  at  the  time  of  the 
exchange  was  insignificant  and  largely  speculative.  The  old 
homestead  is  now  a  part  of  a  farm,  and  the  new  is  in  a  flour- 
ishing town,  and  has  increased  in  value;  but  this  we  think  is 
immaterial.  The  value  of  the  new  homestead  at  the  time  it 
became  such  is  the  test,  and  we  are  unable  to  find,  under  the 
evidence,  that  there  was  at  that  time  any  material  difference 
in  value  between  the  old  and  new  homesteads. 

II.  At  the  same  time,  or  nearly  so,  that  die  exchange  of 
homesteads  was  made,  Cummins  purchased  lot  2,  and  paid 
$25  therefor.  The  plaintiff  claims  that  this  lot  became  and 
was  a  part  of  the  new  homestead.  But  we  think  this  claim 
cannot  be  sustained.  The  old  homestead  was  exchanged  for 
lot  1.  Tlie  purchase  of  lot  2  was  a  separate  transaction;  and 
if  it  should  be  regarded,  by  reason  of  its  location  and  the 
intention  to  use  it,  as  a  part  of  the  homestead,  it  would  still 
be  liable  to  the  judgment,  because  in  such  event  we  think  the 
value  of  the  now  would  exceed  the  value  of  the  old  home- 
stead, and,  besides  this,  lot  2  was  purchased  after  the  judg- 
ment was  rendered,  and  no  part  of  the  proceeds  of  the  old 
homestead  was  invested  in  lot  2,  and  therefore  it  became 
liable  to  the  lien  of  the  judgment,  of  which  the  plaintiff  had 
constructive  notice  at  the  time  he  purchased  said  lot. 

III.  One  Lawler  was  the  owner  of  lots  9  and  10.  He 
was  a  non-resident,  and  T.  W.  Harrison  was  his  agent     Mr. 
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t.  JUDGMENT   CummiDS  purchased  these  lots  of  HarrisoQ  as 

erofuaked     the  agent  for  Lawler.     The  price  was  $25  each, 
title:  no  lien  ^  * 

onineiand.  Harrison  wrote  to  Lawler  for  a  deed,  and  it  was 
executed,  and  sent  to  Harrison.  Cummins  was  the  grantee 
therein.  Harrison  testified  that  Cummins  paid  the  purchase 
money,  and  tlie  deed  was  delivered  to  him.  On  the  other 
hand,  Cummins  testifies  that  he  informed  Harrison  that  he 
could  not  pay  for  the  lots,  but  that  he  had  arranged  to  let 
one  Slead  have  them  at  the  same  price  he  had  agreed  to  pay, 
and  he  requested  Harrison  to  return  to  Lawler  the  deed  to 
him,  and  get  a  deed  to  Slead.  This  Harrison  declined  to  do, 
as  Cummins  testifies,  and  thereupoi^  Slead  paid  the  purchase 
price  to  Harrison,  and  the  deed  was  delivered  to  him,  and 
thereupon  Cummins  conveyed  the  lots  to  Slead,  under  whom 
the  plaintiff  claims.  The  evidence  of  Cummins  is  to  a  con- 
siderable extent  corroborated  by  that  of  Slead.  But  if  it  be 
conceded  that  Cummins  paid  the  purchase  money  to  Harri- 
son, and  the  deed  was  delivered  to  him,  the  fact  remains  that 
the  money  so  paid  belonged  to  Slead,  and  that  the  payment 
was  made  for  the  purpose  of  vesting  the  title  to  the  lots  in 
the  latter.  Cummins  was,  it  is  true,  vested  with  the  naked 
legal  title.  The  conveyance  was  made  to  him  as  a  matter  of 
convenience.  He  was  a  mere  conduit,  and  held  the  legal 
title  in  trust  for  Slead.  Under  such  circumstances  Cum- 
mins had  no  interest  on  which  the  judgment  became  a  lien. 
His  creditors  can  only  get  what  he  had,  and  what  he  had  was 
of  no  pecuniary  value.     Blaney  v.  Ilanha^  14  Iowa,  400. 

The  result  is  that  the  judgment  of  the  district  court  must 
on  both  appeals  be 

Affibmed. 
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POTTAWATTAMIB   CoUNTY   V.    CaBBOLL    CoUNTY. 

1.  Fines  Imposed  on  Change  of  Vwiue:  what  countt  entitled 
TO:  CODE,  §  3370.  Certain  criminal  causes  were  taken  on  change  of 
venue  from  the  plaintiff  to  defendant  county,  where  they  were  tried, 
and  fines  were  imposed  on  the  defendants.  A  transcript  of  the  judge- 
ment and  an  execution  in  each  case  was  pent  to  the  plaintiff  county, 
where  the  defendants  resided,  but  before  any  levy  was  made  the  defend- 
ants paid  to  the  sheriff  the  amounts  of  the  several  judj^ments,  and  he 
returned  the  executions  and  paid  over  the  money  to  the  clerk  of  the 
defendant  county.  Htld  that  the  fines  were  "  collected  "  in  the  defend- 
ant county,  within  the  meaning  of  §  3370  of  the  Code,  and  belonged  to 
the  treasury  of  that  county. 

Appeal  from  Carroll  Circuit  Court. 

Thubsday,  Decembeb  10. 

On  tlie  petition  of  the  defendants  in  certain  criminal  cases, 
in  wliich  the  indictments  were  found  in  Pottawattamie  county, 
changes  of  venue  were  granted,  and  the  causes  were  removed 
to  Carroll  county,  were  the  defendants  were  convicted  of  the 
offenses  of  which  they  were  accused,  and  were  each  sentenced 
to  pay  a  fine  and  the  cx)sts  of  the  proceeding.  The  fines 
imposed  in  the  several  causes  amounted  in  the  aggregate  to 
$750.  The  clerk  of  Carroll  county  sent  a  transcript  of  each 
of  the  judgments  to  the  clerk  of  Pottawattamie  county,  who 
filed  the  same  in  his  office  and  entered  them  in  the  judgment 
docket.  Executions  were  also  issued  by  the  clerk  of  Carroll 
county  to  the  sheriff  of  Pottawattamie  county.  But,  before 
any  levy  of  the  executions  was  made,  the  defendants  paid  to 
the  sheriff  the  amounts  of  the  several  judgments,  and  he 
thereupon  returned  the  executions  to  the  office  of  the  clerk 
of  Carroll  county,  and  paid  over  to  said  clerk  the  money  so 
received  from  the  defendants,  and  the  amount  of  the  fines 
was  paid  by  the  clerk  to  the  treasurer  of  Carroll  county. 
This  action  was  brought  by  Pottawattamie  county  to  recover 
the  amount  of  said  fines.  The  circuit  court  found  for  the 
defendant.     Plaintiff  appeals. 
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Pottawattamie  County  t.  Carroll  County. 

JoKn  H.  Keatley^  for  appellant. 
F.  M,  Powers^  for  appellee. 

Reed,  J. — Section  3370  of  the  Code  is  as  follows:  "Fines 
and  forfeitures  not  otherwise  disposed  of  go  into  the  treasury 
of  the  county  where  the  same  are  collected,  for  the  benefit 
of  the  school  fund."  The  tines  in  question  are  to  be  disposed 
of  under  this  provision,  and  counsel  agree  that  the  question 
as  to  which  of  the  counties  is  entitled  to  the  money  depends 
entirely  npon  which  shall  be  regarded  as  the  place  of  col- 
lection.. The  money  was  paid  over  by  the  parties  from  whom 
it  was  collected  in  Pottawattamie  county,  and  counsel  for  appel- 
lant contends  that  the  collection  of  the  money  was  simply 
the  receiving  of  it  from  the  persons  from  whom  it  was  col- 
lected, and  therefore  the  place  of  payment  is  the  place  of 
collection.  In  a  certain  sense  it  is  doubtless  true  that  the 
receiving  of  the  money  by  the  sheriff  was  a  collection  of  it. 
He  had  in  his  hands  the  executions  which  directed  him  to 
satisfy  the  judgments  out  of  the  property  of  defendants;  and 
if  he  had  proceeded  to  make  the  money  by  the  sale  of 
property  belonging  to  the  defendants,  this,  in  the  ordinary 
acceptation  of  the  term,  would  have  been  the  collection  of 
the  money.  What  he  did  in  the  premises  was  the  equivalent 
of  this,  and,  in  the  same  sense,  was  a  collection  of  the  fines. 
We  think,  however,  that  the  word  "  collected  "  in  the  section 
quoted,  when  nsed  with  reference  to  fines,  means  more  than 
simply  the  receiving  of  the  money.  To  fine  is  to  impose 
a  pecuniary  penalty  for  a  violation  of  the  law.  In  legal 
sense,  the  term  "  to  collect  a  fine "  includes  all  the  acts  by 
which  the  penalty  is  imposed  and  enforced.  It  includes  the 
judgment  of  the  court,  which  is  the  means  by  which  the 
penalty  is  imposed.  It  also  includes  whatever  may  be  done 
under  the  process  of  the  court  for  the  enforcement  of  the 
penalty.  Whatever  is  done,  either  by  way  of  imposing  the 
penalty  or  of  enforcing  it,  is  done  in  the  course  of  the  col- 
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lection  of  the  fine.  With  this  view  of  what  is  meant  by  the 
collection  of  a  fine,  there  can  be  no  doubt,  we  think,  but  that 
Carroll  county  should  be  regarded  as  the  place  where  the 
fines  in  question  were  collected.  They  were  imposed  by  the 
judgment  of  the  court  of  that  county,  and  the  process  for 
their  enforcement  was  issued  by  that  court,  and  whatever  was 
done  in  the  premises  by  the  sheriflF  of  Pottawattamie  county 
was  done  in  obedience  to  the  mandates  of  those  writs,  and 
he  was  required  by  law  to  make  return  of  his  doings  under 
the  writs  to  the  court  of  that  county,  and  to  pay  over  to  its 
clerk  the  moneys  received  upon  them.  The  whole  proceeding 
for  their  collection  was  in  the  court  of  that  county,,  and  that 
must  be  regarded  as  the  place  of  collection. 

Affi&mkd. 
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1 07  45g,  1.  Estates  of  Deoedents:  failure  to  prove  claim:  statute  of 

'29  723|  limitations:  equitable  considerations.     Plaintiff  held  a  note, 

^57    458|  '  secared  by  chattel  mortjfftfire,  against  the  estate.    He  filed  bis  claim  in 

time,  but  neglected  to  prove  it  within  the  twelve  months  provided  by  § 
2421  of  the  Code.  Held  that  the  claim  was  barred,  notwithstanding 
plaintiff  had  permitted  the  mortgaged  property  to  be  sold  in  the  belief 
that  there  was  **  plenty  of  property  to  pay  the  debts,"  and  notwithstand- 
ing the  administrator  had  agreed  to  see  him  paid.  The  discharge  of  the 
property  was  immaterial,  and  the  promise  of  the  administrator,  whether 
made  before  or  after  the  claim  was  barred,  was  incompetent  to  bind  the 
estate. 

Appeal /rom  Mumholdt  District  Court. 

Th0esday,  December  10. 

Action  at  law.    Judgment  for  the  plaintiff,  and  the  defend- 
ant appeals. 

TT.  W,  Quivey  and  Wright  <&  Farrell^  for  appellant. 

O.  II.  Shallenherger^  for  appellee. 
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Seeveiw,  J. — This  is  an  action  to  recover  or  have  allowed  a 
claim  against  an  estate.  The  defendant  pleaded  that  it  had  not 
been  filed  and  proved  within  twelve  months  of  giving  notice  of 
the  appointment  of  the  administrator,  as  provided  in  section 
2421  of  the  Code.  The  plaintiff  claims  that  there  are  peculiar 
circumstances  which  prevented  or  excused  him  from  proving 
the  claim  within  that  time,  and  therefore  he  is  entitled  to 
equitable  relief.  Code,  §  2421.  The  claim  consists  of  a 
promissory  note  executed  by  the  deceased,  secured  by  a 
chattel  mortgage.  The  evidence  tends  to  show  that  the  plaint- 
iff permitted  the  mortgaged  property  to  be  sold  under  the 
belief  that  there  was  "  plenty  of  property  to  pay  the  debts.'' 
The  plaintiff  testified  that  the  defendant  '^  agreed  to  see  me 
paid.  *  *  »  King  told  me  to  file  and  prove  my 
claim  at  the  terra  of  court  for  February,  1883;  that  he  would 
investigate  and  pay  all  just  claims."  Whether  this  last  con- 
versation took  place  before  or  after  the  claim  was  barred  is 
uncertain.  But  it  is  immaterial  in  our  opinion  when  it 
occurred.  K  not  until  afterwards,  then  the  evidence  simply 
shows  that  the  defendant  agreed  to  pay  the  claim.  But  an 
administrator  cannot  legally  pay  any  claim  unless  it  has  been 
established  as  a  claim  against  the  estate  in  the  manner  pro- 
vided by  law.  Both  parties  are  presumed  to  so  know.  The 
promise,  therefore,  could  not  have  been  unconditional,  and 
the  plaintiff  should  have  so  known.  The  promise,  conced- 
ing it  to  have  been  made  as  broadly  as  the  plaintiff  claims,  as  to 
which  there  are  serious  doubts,  was  one  on  which  he  cannot 
be  permitted  to  rely  to  excuse  his  own  negligence.  Besides 
this,  the  plaintiff  does  not  testify  that,  relying  on  such  prom- 
ise, he  failed  to  prove  his  claim ;  but  only  that  relying  thereon 
he  permitted  the  mortgage  property  to  be  sold.  The  fact 
that  he  had  a  mortgage  and  released  the  property  is  wholly 
immaterial.  Again,  the  plaintiff  did  not  rely  on  the  prom- 
ise, because  he  filed  the  claim  in  time,  but  negligently 
omitted  to  prove  it.  The  circumstances  do  not,  in  our  opin- 
ion, entitle  the  plaintiff  to  equitable  relief. 

Rbvebsed. 
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Burger,  by  wis  next  Friend,  v.  Frakes. 

1.  Guardian:  extent  of  authority  under  general  APPOiNTSfSNT. 

One  who  is  appointed  uruardian  of  a  minor  in  general, — that  is,  without 
any  limitation  of  his  authority,  is  charged  with  the  care  and  custody  of 
the  person,  as  well  as  of  the  property,  of  his  ward. 

2.  Adoption :  of  child  under  guardianship.    Where  a  guardian  of 

the  person  and  property  of  a  minor  child  has  been  duly  appointed,  such 
child  cannot  be  adopted  by  a  third  party  without  the  guardian's  con- 
sent.   Whether  it  could  be  done  with  such  consent,  quaere. 

3.  Parent  and  Child:  power  of  pabei^t  to  make  oral  gift  of 

CHILD  TO  another.  The  law  does  not  confer  upon  a  parent  the  power 
to  make  a  mere  oral  gift  of  his  minor  child  to  another;  and  the  donee  in 
such  a  case  cannot  recover  the  child  from  its  duly  appointed  guardian. 

4. :  adoption  :  inheritance.    Whether  parents  by  adoption  inherit 

from  their  adopted  child  the  same  as  natural  parents  from  a  natural 
child,  is  a  question  not  decided  in  this  case. 

Appeal  from  an  order  made  ly  Hon.  H.   C.    Traverse^ 

Judge  of  the  Circuit  Court  of  the  Second 

Judicial  District, 

Friday,  December  10. 

This  is  a  proceeding  by  habeas  corpus  to  determine  the 
claims  of  the  parties  to  the  custody  of  the  minor  plaintiff. 
Upon  the  hearing,  the  circuit  judge  held  that  defendant  was 
in  law  entitled  to  the  custody  of  the  minor,  and  so  ordered. 
The  order  was  made  of  record  in  the  circuit  conrt  of  Davis 
county.  Plaintiff,  the  guardian  and  next  friend  of  the  minor, 
appeals. 

Payne  <&  Eiclielherger  and  Jones  cfe  Steele^  for  appellant. 

8,  S.  Carruthers^  for  appellee. 

Bbok,  Ch.  J. — I.  Aaron  Burger,  whom  we  shall  desig- 
nate as  plaintiff,  is  the  paternal  grandfather  of  the  minor,  a 
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a  cliild  four  or  five  years  old,  whose  custody  is  in  controversy 
in  tliis  suit,  and  defendant  is  his  maternal  grandfather.  The 
plaintiff  was  appointed  guardian  of  the  minor  by  the  proper 
court.  He  claims  in  this  action  custody  of  the  minor  as  the 
guardian  of  his  person  and  property.  Defendant  claims  the 
custody  of  the  child  under  an  act  of  adoption,  made  subse- 
quent to  the  appointment  of  plaintiff  as  guardian,  and  with-^ 
out  his  consent,  and  upon  the  further  ground  that  the  mother 
who  survived  the  father,  before  her  death,  gave  the  child  to 
him. 

The  plaintiff  disputes  the  validity  of  the  act  of  adoption, 
and  denies  both  the  fact  and  validity  of  the  gift  of  the  child 
by  the  mother.  Defendant  contends  that  plaintiff  is  not  the 
guardian  of  the  person  of  the  minor,  claiming  that  his  guard- 
ianship extends  only  to  the  property  of  the  ward.  This, 
statement  of  the  issues  indicates  the  leading  and  decisive 
questions  in  the  case,  which  are  these:  (1)  Is  the  plaintiff 
the  guardian  of  the  person  of  the  child?  (2)  Is  the  act  of 
adoption  valid  and  effective  to  confer  upon  defendant  the 
right  to  the  custody  of  the  child?  (3)  Was  there  a  valid 
gift  of  the  child  which  confers  upon  defendant  the  right  to 
its  custody?  There  are  other  questions  discussed  by  coun- 
sel, but  they  are  subordinate  and  collateral.  They  will 
be  hereafter  stated,  so  far  as  it  may  be  necssary  to  consider 
them  in  this  opinion.  We  will  proceed  to  the  consideration 
of  the  questions  we  have  above  stated. 

II.  Is  the  plaintiff  the  guardian  of  the  person  of  the 
child?  The  petition  upon  which  the  appointment  of  plaint- 
1.  ouABDiAK:  iff  was  made  prays  that  he  be  appointed  guardian, 
ttioruy  under  without  Specifying  the  powers  that  shall  be  con- 
pointmenu  ferred  upon  him.  The  record  of  the  appoint- 
ment, the  letters  of  guardianship  and  the  guardian's  bond  are 
in  the  same  general  language,  and  do  not  prescribe  his  duties 
and  powers.  In  the  oath  of  qualification  he  undertakes  to 
discharge  the  duties  of  guardian  of  the  person  and  property 
of  the  minor.       It  must  be  conceded  that  plaintiff  was 


462  SUPREME  COURT  OF  IOWA, 

Burger,  by  his  next  FrleDd,  t.  Fraket. 

appointed  as  the  gnardian  generally,  without  words  of  limi- 
tation or  qualification.  It  cannot  be  doabted  that  a  guard- 
ian so  appointed,  in  the  absence  of  a  statute  to  the  contrary, 
would  be  charged  with  the  duties  of  a  guardian  of  the  person 
and  property  of  the  ward.  The  term  "guardian,"  without 
words  of  limitation,  describes  one  who  is  charged  with  the 
care  and  custody  of  the  property  and  person  of  the  ward. 
See  Schouler,  Dom.  Rel.,  436.  Our  statute  does  not  provide 
for  the  appointment  of  a  guardian  whose  powers  shall  be 
limited  to  the  care  of  the  ward's  property,  except  in  one  case, 
viz.,  where  the  minor  has  property  not  derived  from  either 
parent.  Code,  §  2243.  It  is  true  that  sections  2246  and  2250 
prescribe  that  the  guardian  of  the  property  of  a  minor  shall 
give  bond  and  must  prosecute  and  defend  actions  for  his  ward. 
.  But,  by  the  use  of  the  term  *<guardian  of  the  property,"  the 
sections  are  aptly  applied  to  guardians  generally,  who  have  the 
care  of  the  property  and  person  of  the  ward,  and  to  the 
single  case  of  a  guardian  for  the  property  only,  contemplated 
in  section  2243.  The  occurrence  of  the  expression  does  not 
support  the  position  that  the  general  term  "guardian"  does 
not  describe  guardians  who  are  charged  with  the  custody  of 
both  the  person  and  property  of  the  ward.  Section  2249 
prescribes  the  power  and  authority  of  guardians  of  the  per- 
sons of  minors.  This  provision  gives  no  support  to  the  posi- 
tion that  the  statute  provides  for  the  appointment  of  guard- 
ians with  authority  limited  to  the  property  of  the  ward, 
except  in  the  case  contemplated  in  section  2243.  The  word 
"guardian"  is  obviously  used  in  the  statute  as  a  general  term, 
and  applies  fo  both  guardians  of  the  property  and  guardians 
of  the  persons  of  the  ward. 

It  is  not  necessary  to  determine  whether  a  minor  may 
have  two  guardians,  one  of  his  person  and  the  other  of  his 
property,  as  we  hold  that  the  plaintiff,  being  appointed  guard- 
ian without  limitation  upon  his  power  and  authority,  must 
be  regarded  as  the  guardian  of  the  person  and  estate  of  tile 
ward.     It  would  appear  probable  that  the  law  does  not  con- 
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template  an  appointment  in  any  case  of  two  guardians. 
Code,  §  2243,  which  provides  for  the  appointment  of  a 
guardian  of  the  property  of  a  minor,  doubtless  contemplates 
that  the  parents  should  retain  the  care,  custody  and  control 
of  his  person.  It  appears,  too,  that  the  appointment  of  two 
guardians  would  not  operate  to  the  advantage  of  the  ward. 
The  guardian  having  control  of  his  person  ought  to  deter- 
mine as  to  his  education  and  other  matters  involving  the 
expenditures  from  the  income  and  avails  of  his  estate.  If 
there  should  be  a  guardian  of  the  property  of  the  minor,  he 
could  impede  or  arrest  the  lawful  acts  of  the  other  guardian 
pertaining  to  these  matters.  Disagreements  and  conflicts 
might  arise  in  this  way,  which  would  be  to  the  detriment  of 
the  ward. 

III.  The  defendant  made  application,  by  petition,  to  the 
circuit  court  to  be  appointed  guardian  of  the  person  of  the 
minor.  The  clerk,  in  vacation,  entered  an  order  appointing 
defendant  such  guardian,  but  the  court,  in  term,  set  the  order 
aside.  Defendant  does  not  and  cannot  claim  that  the  appoint- 
ment is  in  force,  or  that  under  it  he  can  claim  to  exercise  any 
of  the  powers  or  duties  of  a  guardian.  The  plaintiff  insists 
that  the  proceeding,  wherein  the  clerk  appointed  the  defendant 
guardian,  and  the  order  of  the  court  setting  it  aside,  operate 
as  an  adjudication  of  the  questions  involving  the  power  of 
the  court  to  appoint  a  second  guardian,  and  of  the  authority 
of  the  plaintiff  to  act  as  the  guardian  of  the  person  of  the 
minor.  We  waive  the  consideration  of  this  question,  as  its 
determination  becomes  nnnecessary  in  view  of  the  conclusion 
we  reach,  that  plaintiff  is,  by  virtue  of  his  appointment,  the 
guardian  of  both  the  person  and  estate  of  the  minor. 

IV.  We  come  to  the  consideration  of  the  second  question 
involved  in  the  case,  viz.:  Is  the  act  of  adoption  valid  and 
2.  ADOPTION:   effective  to  confer  upon  the  defendant  the  right 

guardianship!  to  the  custody  of  tlie  child?  Code,  §§  2307- 
2311,  provides  for  the  adoption  of  children.  Section  2307 
prescribes  that  persons  competent  to  ur^ake  a  will  are  author- 
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ized  to  adopt  the  minor  child  of  another,  thereby  confer! ng 
upon  him  "all  the  rights,  privileges  and  responsibilities 
which  wonld  pertain  to  the  child  if  born  to  the  parents 
adopting  in  lawful  wedlock.'^  The  other  sections,  excepting 
2311,  are  in  the  following  language: 

"Sec.  2308.  In  order  thereto,  the  consent  of  botli  parents, 
if  living,  and  not  divorced  or  separated,  and  if  divorced  or 
separated,  or  if  unmarried,  the  consent  of  the  parent  having 
the  care  and  providing  for  the  wants  of  the  child,  or,  if  either 
parent  is  dead,  then  the  consent  of  the  survivor,  or  if  both 
parents  be  dead,  or  the  child  shall  have  been  or  remain 
abandoned  by  them,  then  the  consent  of  the  mayor  of  the  city 
where  the  child  is  living,  or  if  not  in  a  city,  then  of  the 
clerk  of  the  circuit  court  of  the  county  where  the  child  is  liv- 
ing, — shall  be  given  to  such  adoption,  by  an  instrument  in 
writing,  signed  by  the  parties  or  party  consenting,  and  stat- 
ing  the  names  of  the  parents,  if  known,  the  name  of  the 
child,  if  known,  the  name  of  the  person  adopting  such  child, 
and  the  residence  of  all,  if  known,  and  declaring  the  name  by 
which  the  child  is  thereafter  to  be  called  and  known,  and 
stating,  also,  that  such  child  is  given  to  the  person  adopting 
for  the  purpose  of  adoption  as  his  own  child. 

^'Seo.  2309.  Such  instrument  in  writing  shall  be  also 
signed  by  the  person  adopting,  and  shall  be  acknowledged 
by  all  the  parties  thereto,  in  the  same  manner  as  deeds  affect- 
ing real  estate  are  required  to  be  acknowledged;  and  shall  be 
recorded  in  the  recorder's  office  in  the  county  where  the  per- 
son adopting  resides,  and  shall  be  indexed  with  the  name  of 
the  parents  by  adoption  as  grantors,  and  the  child  as  grantee, 
in  its  original  name,  if  stated  in  the  instrument. 

'^Seo.  2310.  Upon  the  execution,  acknowledgment  and 
filing  of  record  of  such  instrument,  the  rights,  duties  and 
relations  between  the  parent  and  child  by  adoption  shall 
thereafter,  in  all  respects,  including  the  right  of  inheritance, 
be  the  same  that  exist  by  law  between  parent  and  child  by 
lawful  birth." 
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It  Will  be  observed  that  in  these  sections  no  mention  of  or 
reference  to  a  guardian  is  made,  if  the  child  have  one.  It  is 
not  provided  that  by  adoption  a  guardian  may  be  robbed  of 
liis  authority  and  relieved  of  his  duties  toward  his  ward.  If 
these  sections  are  held  to  have  such  effect,  it  must  be  done  by 
construction  of  their  language.  Such  a  construction,  prac^ 
tically,  would  have  the  effect  to  remove  a  guardian;  to  take 
from  him  the  care  and  custody  of  his  ward,  and  leave  him, 
while  still  guardian,  without  authority,  power  or  duties. 
The  statutes  declare  that  ''guardians  of  the  persons  of  minors 
have  the  same  power  and  control  over  them  that  parents 
would  have  if  living.''  The  authority  and  power  of  parents 
are  those  of  natural  guardians  having  the  care  and  custody 
of  their  minor  children.  Code,  §  2241.  Now,  the  con- 
struction of  Code,  §§  2307-2311,  contended  for  by  counsel 
for  defendant,  giving  these  provisions  the  effect  which  author- 
izes an  act  of  adoption  without  the  consent  and  concurrence 
of  the  guardian,  would  operate  to  annul  the  authority  and 
power  of  guardians  over  the  persons  of  the  wards.  This,  too, 
would  be  done  without  notice  to  them,  by  proceedings  of. 
which  they  could  not  be  informed, — proceedings,  too,  that 
are  not  judicial  in  their  character,  and  rest  upon  the  assent 
of  the  person  making  the  adoption,,  and  a  mere  clerk  who  is 
not  required  to  determine  facts  and  exercise  discretion 
thereon.  And  this  construction  gives  to  mere  stangers  tho 
power  of  disposing  of  the  custody  of  the  minor,  directing  the 
course  of  descent  of  his  property,  robbing  him  of  his  father's 
name,  and  giving  him  a  new  name,  all  without  the  knowl- 
edge or  assent  of  his  guardian,  whom  the  law  has  appointed 
to  hold  custody  of  his  person,  to  look  after  his  welfare,  and 
to  guard  all  his  interests,  and  who  stands  in  the  place  of  a. 
father  to  him.  The  result  of  the  interpretation  seems  to  us. 
absurd.  Certain  is  it  that  it  would  be  subject  to  most  gross, 
abuse,  and  would  in  many  cases  result  in  great  injustice. 

The  appointment  of  a  guardian  is  a  judicial  act  made  with, 
a  view  to  the  qualification  of  the  person  aopointed,  upon,  thei 
Vol.  LXVII— 30 
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determination  of  the  court  that  the  interest  and  welfare  of 
the  ward  will  be  promoted  thereby.  If  the  statute  be  inter- 
preted as  contended  for  by  defendant,  an  unfit  and  design- 
ing man,  who  aims  to  become  the  heir  of  the  minor  possess- 
ing large  property,  may,  by  procuring  the  assent  of  the  clerk 
of  the  court,  or  the  mayor  of  the  city,  accomplish  his  pur« 
pose  without  the  knowledge  or  assent  of  the  guardian,  to 
whom,  by  a  judicial  decision,  the  care  and  protection  of  the 
minor  was  committed.  We  will  not  further  point  out  the 
abuses  and  injustice  which  might  result  under  the  sanction 
of  the  statute  as  interpreted  by  defendant. 

This  case  illustrates  the  improper  use  to  which  the  statute 
would  be  put.  Defendant,  it  appears  from  the  i^ecord,  being 
dissatisfied  with  plaintiff's  guardianship,  made  an  attempt  to 
supersede  him  by  securing  for  himself  the  appointment  as 
guardian  of  the  person  of  the  minor.  But  the  order  of  the 
clerk  making  the  appointment  he  coveted  was  set  aside,  and 
defendant  was  defeated  in  his  attempt  to  gain  his  object  in 
that  way.  It  is  probable  that  defendant  anticipated  this 
result.  About  ten  days  before  the  order  was  set  aside,  the 
same  clerk  who  had  appointed  him  guardian  assented  to  and 
executed  the  act  of  adoption.  This  same  clerk  had  issued  the 
letter  of  guardianship  to  plaintiff,  and  of  course  well  knew 
the  conflict  between  the  grandfathers  for  the  custody  of  the 
child,  and  must  have  known  that  there  were  questions  of 
right  and  law  dividing  them.  Yet  he  solves  all  these,  as  he 
supposed,  by  assenting  to  the  act  of  adoption;  and  we  may 
well  believe,  as  the  law  requires  him  to  exercise  no  discretion 
upon  the  facts  of  the  case,  without  any  inquiry,  whether  tho 
adoption  would  be  just  towards  the  minor  sister,  (for  it 
appears  that  he  had  one,)  in  substituting  his  grandparents 
for  her  as  the  minor's  heir  in  case  of  his  death,  and  whether 
the  best  interests  of  the  minor  himself  would  be  promoted. 
We  discover  by  the  history  of  the  case  what  a  clerk  or  mayor 
might  do.  His  action  would  not  be  subject  to  review  in  any 
form,  except  probably  for  fraud  in  an  action  in  chancery  to 
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Bet  aside  the  act  of  adoption.  Bat  less  determination  and 
skill  than  is  exhibited  ordinarily  to  support  frauds  would 
conceal  the  motives  and  improper  practice  in  such  cases. 

Tiie  contrary  interpretation,  to  the  effect  that  the  act  of 
adoption  cannot  be  made  when  a  minor  has  a  guardian, 
excepting  by  his  consent,  or  that  it  cannot  be  made  at  all  in 
such  a  case,  is,  in  our  opinion,  in  harmony  with  justice  and 
the  good  of  minors.  We  may  here  say  that  we  do  not 
decide  the  question  whether  a  minor  having  a  guardian  may 
be  adopted  at  all.  This  question  we  reserve.  But  we  are 
clearly  of  the  opinion,  and  do  decide,  that  if  in  such  a  case  an 
act  of  adoption  may  be  made  at  all,  it  must  be  with  the 
assent  of  the  guardian. 

It  will  be  observed  that  the  provisions  of  the  Code  per- 
taining to  adoption  and  guardianship  of  minors  all  relate  to 
the  same  subjects;  the  control,  care  and  custody  of  minors 
who  have  no  parents  living.  They  are  therefore  in  pari 
materia^  and  should  be  so  construed  as  to  harmonize  in  all 
their  parts;  and,  as  in  the  case  of  all  other  statutes,  that  con- 
struction will  be  adopted  which  will  give  force  and  effect  to 
all  their  provisions.  The  construction  insisted  on  by  defend- 
ant's counsel,  while  based  upon  the  language  of  the  provis- 
ions touching  adoption,  would  give  effect  thereto,  broader 
than  that  language,  and  would,  to  some  extent  and  in  some 
cases,  nullify  the  CkKie,  §  2249,  and  other  sections  pertaining 
to  the  appointment  of  guardians.  As  we  interpret  these 
statutes.  Code,  §§  2807-2811  are  operative  in  the  case  of 
minors  not  having  guardians.  Section  2249  and  other  sec- 
tions maintain  guardians  in  the  exercise  of  their  authority 
until  they  have  been  removed  by  proper  proceedings,  or  their 
wards  become  of  age.  This  force  and  effect,  in  harmony  with 
the  language,  is  given  to  all  these  provisions. 

V.  The  third  question  in  the  case  is  this:  Was  there  a 
a  valid  gift  of  the  child  which  confers  upon  defendant  the 
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3  PARENT  right  to  its  custody!  The  gift  upon  which 
power  o^ par-  defendant's  claim  is  based  was  oral,  and  made  a 
oral  Sttof  short  time  before  the  death  of  the  mother  of  the 
other.  minor.     It  18  sufficient  to  say  that  the  law  pre- 

scribes that  a  parent  may  provide  by  will  for  the  care  and 
custody  of  a  minor  child,  and,  as  we  have  seen,  may  make 
disposition  of  it  by  assenting  to  an  act  of  adoption.  But  we 
know  no  law  that  will  authorize  us  to  enforce  a  mere  oral 
gift  of  a  child  made  by  a  parent. 

VI.  The  respective  grandfathers  of  the  child  seem  to  have 
equal  affection  for  it,  and  to  be  equally  capable  of  bestowing 
upon  it  care  and  protection.  We  are  not  prepared  to  deter- 
mine that  its  welfare  would  be  promoted  more  by  assigning 
it  to  the  care  of  one  than  to  the  other.  We  think  the 
defendant's  zeal  to  retain  the  child  has  led  him  into  the  error 
of  pursuing  the  course  of  adopting  it,  which,  if  successful, 
would  affect  the  rights  of  his  sister,  thus  subjecting  him  to 
the  imputation  of  an  act  of  injustice  which  would  work  to  his 
own  gain.  But  we  doubt  not  that  he  was  prompted  by  no 
such  purpose  and  motive.  Eegarding,  as  we  do,  that  each 
grandparent  would  give  the  child  proper  care,  there  is  no 
ground  for  holding  that  the  judge  of  the  circuit  court  should 
have  awarded  the  custody  to  defendant  for  the  reason  that 
the  minor's  welfare  demanded  such  an  order.  The  questions 
in  the  case  are  based  upon  the  legal  rights  of  the  parties. 
The  tender  years  of  the  child  are  such  that  it  has  formed  no 
attachment  to  the  defendant,  the  severing  of  which  would 
wound  its  affections  and  sensibilities.  Doubtless  each  grand- 
parent would  feel  equally  grieved  by  being  deprived  of  the 
custody  of  his  grandchild.  It  follows  that  there  is  no  con- 
troling  question  of  love  or  affection  in  the  case. 

The  foregoing  discussion  disposes  of  questions  which  are 
decisive  of  the  case.  Others  need  not  be  considered.  The 
order  of  the  circuit  judge  is 

Bevebsed. 
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SUPPLEMENTAL  OPINION. 

Beck,  Ch.  J. — I.  A  petition  for  rehearing  filed  in  this 
case  demands  attention  as  to  some  of  the  positions  and  argu- 
ments presented  therein.  It  is  complained  that  the  forego- 
ing opinion  erroneously  states  that  the  ward  of  the  plaintiff, 
in  whose  name  this  action  is  prosecuted,  has  a  sister.  This 
statement,  it  is  true,  is  not  sustained  by  the  record,  and  the 
fact  was  erroneously  inferred  or  stated  upon  a  mistaken 
understanding  of  the  abstract.  But  this  error  of  fact  in  no 
measure  affects  the  argument  based  upon  it.  While  the 
child  has  no  sister,  it  is  true  that  he  has  other  kin,  who,  in 
case  of  his  death,  would  inherit  his  property,  and  if  his  foster 
parents  became  his  heirs  these  relatives  would  suffer  the 
injustice  which  the  opinion  shows  would  be  done  to  the  sis- 
ter, which  it  assumes  the  child  had.  The  argument  we  base 
upon  the  supposed  existence  of  a  sister  is  just  as  well  sup- 
ported upon  the  actual  existence  of  the  paternal  grandfather, 
or  other  person,  who,  upon  the  child's  death,  would  become 
its  heir.  While  we  regret  the  error  of  fact  into  which  we 
fell,  we  are  well  satisfied  that  the  force  of  the  argument  of 
the  opinion  is  in  no  way  affected  by  it. 

11.  Counsel  for  both  parties  in  their  arguments  submitted 
upon  the  trial  of  the  cause  in  this  court  concurred  in  the  con- 
4.  PABRNT  elusion  that,  upon  the  adoption  of  a  child  in 
Sopuon  :'in-  ac<^rd  with  the  requirements  of  the  statute,  its 
heritance.  f^^gter  parents  become  its  heirs  at  its  death.  In 
other  words,  the  rules  of  inheritance  under  the  statute  recog- 
nize the  adopted  child  as  though  it  were  the  offspring  of  the 
foster  parents,  to  and  through  whom,  in  case  of  its  death,  its 
property  would  descend  just  as  though  it  were  their  nat- 
ural  child.  Counsel  for  defendant  in  the  petition  for  rehearing, 
frankly  admitting  that  this  was  his  view  of  the  law,  now 
insists,  having  discovered  his  mistake,  that  this  is  an  erro- 
neous position,  and  that  the  course  of  descent  from  the  adopted 
child  is,  under  our  statute,  the  same  as  though,  there  had 
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been  no  adoption.  We  assumed  in  the  foregoing  opinion 
that  the  view  of  the  law  in  which  counsel  for  both  parties 
concurred  is  correct;  and,  withoat  considering  or  discussing 
the  question,  nsed  language  which  expresses  that  doctrine. 
We  are  glad  of  an  opportunity  to  modify  and  explain  our 
language,  and  to  state  explicitly  that  we  are  not  to  be  under- 
stood as  deciding  or  expressing  in  the  form  of  dictum  that 
foster  parents  will  inherit  from  adopted  children  under  the 
rules  of  inheritance  directing  the  descent  of  property  of  chil- 
dren to  and  through  their  natural  parents.  The  question 
must  be  regarded  as  not  having  been  decided  or  considered 
in  the  case, — it  is  left  just  as  we  found  it.  But  this  modifi- 
cation of  the  foregoing  opinion,  and  concession  to  the  views 
of  defendant's  counsel,  has  no  effect  whatever  upon  tlie  argu- 
ment against  the  validity  of  the  act  of  adoption  of  plaiutiti*^s 
ward  by  the  defendant,  based  upon  injustice  to  the  kin  of  the 
child  who  would  be  cut  off  from  the  right  to  inherit  its 
property.  Wliile  such  kin  may  not  be  defeated  of  rights  as 
heirs,  they  may  be  defeated  of  other  rights,  both  natural  and 
legal,  by  an  act  of  adoption  of  the  character  of  the  one  in 
question;  among  which  are  the  right  to  the  custody  and 
society  of  the  child,  and  the  right  to  direct  its  education  and 
moral  culture.  These  rights,  the  exercise  of  which  would 
establish  the  character  of  the  child  and  direct  its  mental  and 
moral  development,  would  be  regarded  as  of  far  greater  value 
than  lands  and  goods  by  many  whose  affection  and  pride  are 
concentered  in  their  kin. 

III.  Counsel  for  defendant  urge  many  arguments  in  sup- 
port of  the  position  that  defendant  is  entitled  to  the  custody 
of  the  child  for  the  reason  that  he  has  stronger  affection  for 
it  than  the  plaintiff  possesses,  and,  for  this  reason,  is  bettor 
qualified  to  direct  its  education  and  domestic  and  moral 
training.  We  need  not  pursue  the  inquiry  to  which  we  are 
thus  invited.  A  court  of  competent  jurisdiction  has  appointed 
plaintiff  the  guardian  of  the  child.  The  plaintiff,  as  guard- 
ian, is  entitled  to  the  custody  of  his  ward;  and  it  is  not  com* 
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petent  for  a  jadge  or  court  in  a  habeas  corpus  case  to  review 
the  proceedings  resulting  in  the  appointment  of  plaintiff,  nor 
to  inquire  whether  he  should  be,  in  any  manner,  relieved  of 
the  duties  and  rights  of  a  guardian,  and  whether  the  custody 
of  the  child  should  be  given  to  another  more  capable  or  bet- 
ter fitted  to  receive  it. 

Other  positions  taken,  and  arguments  in  their  support 
advanced  hy  defendant's  counsel,  do  not  demand  further  con- 
sideration. We  think  that  the  doctrines  we  announced  in  the 
foregoing  opinion  demand  no  further  discussion.  The  peti- 
tion for  rehearing  is  overruled. 

Revbbsbd. 


RiTMP  V.  Schwartz. 
1.  Chattel  Mortgage:    claiic  that  MOBTGAasD    property    was      j,g  *Ji 

SEIZED  UNDER,  AND  WRONOFULLT  CONVERTED!    ESTOPPEL   BT  PLE  V 

IN  FORMER  ACTION.  Where  plaintiff,  in  a  prior  action  against  the 
defendant,  pleaded  that  the  proceeding  under  which  defendant  claimed 
to  have  acquired  the  property  in  question  was  a  foreclosure  of  a  chattel 
mortsrage  upon  the  property,  and  under  such  plea  he  (plaintiff)  received 
all  the  rights  and  advantages  which  could  have  accrued  to  him  if  the 
proceeding  had  in  all  respects  been  regular,  he  cannot  now  be  permit- 
ted, while  retaining  those  advantages,  to  assert  that  defendant  was  a 
mere  trespasser  in  that  proceeding,  or  that  he  (plaintiff)  was  not  divested 
of  the  property  by  the  sale.  The  principle  of  Drford  v,  Mercer^  24 
Iowa,  118,  followed. 

Appeal  from  Lee  District  Court. 

Thubsday,  Dbcembeb  10. 

Action  to  recover  the  value  of  certain  personal  property. 
Plaintiff  alleges  that  he  gave  defendant  a  chattel  mortgage 
on  said  property  to  secure  a  promissory  note  for  $1,100,  and 
that,  default  having  been  made  in  the  payment  of  said  note, 
defendant  placed  the  mortgage  in  the  hands  of  the  sheriff 
of  Lee  county  for  foreclosure,  who  took  possession  of  the 
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mortgaged  property  thereunder,  and  that  defendant,  after 
having  caused  the  property  to  be  seized  by  the  sheriff,. per- 
mitted a  portion  of  it  to  go  to  decay  and  become  worthless, 
through  negligence  and  want  of  proper  care,  and  converted 
the  remainder  thereof  to  her  own  use,  without  causing  the 
same  to  be  sold  in  the  manner  provided  in  the  mortgage. 
Defendant  in  her  answer  admitted  the  execution  of  the  mort- 
gage and  the  seizure  of  the  property  thereunder,  but  denied 
the  other  allegations  of  the  petition,  and  alleged  that  the 
property  was  sold  at  public  sale  by  the  sheriff  in  the  manner 
provided  for  in  the  mortgage,  and  that  the  same  was  pur- 
chased by  her  husband,  and  that,  after  deducting  the  costs 
and  expenses  of  the  sale,  the  remainder  of  the  sum  for  which 
the  property  was  sold,  to-wit,  $158.95,  was  credited  on  the 
note  secured  by  the  mortgage.  She  also  alleged  that  plaint- 
iff was  estopped  to  deny  the  legality  of  the  sale  of  said  pro- 
perty, for  the  reason  that,  in  a  suit  brought  by  plaintiff 
against  defendant  in  the  district  court,  which  involved  the 
balance  due  on  said  note  and  the  title  to  a  certain  tract  of 
land,  plaintiff  alleged  and  pleaded  the  foreclosure  of  said 
mortgage  and  said  credit  on  said  note.  And  the  court  found 
in  its  decree  that  said  allegations  were  true;  also  that  in  said 
action  plaintiff  alleged  that  said  foreclosure  and  credit  estop- 
ped the  defendant  from  pleading  the  provisions  of  the  con- 
tract sued  on  in  said  case,  which  made  time  the  essence  of 
the  contract.  There  was  a  trial  to  a  jury,  who  found  for 
plaintiff,  and  judgment  was  entered  on  the  verdict.  Defend- 
ant appeals. 

Casey  <&  Casey  and  Craig,  Collier  <&  Craig,  for  appellant. 

Jfewman  <&  Blake  and  Renry  Lohiryir,  for  appellee. 

Reed,  J. — The  verdict  and  judgment  are  sustained  by  the 
evidence,  unless  plaintiff  is  defeated  of  his  right  to  recover 
by  the  matters  set  up  by  defendant  as  an  affirmative  defense. 
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The  evidence  given  in  support  of  said  defense  established  the 
following  state  of  facts:  The  parties  entered  into  a  written 
contract,  by  which  defendant  covenanted  to  sell  and  convey 
to  plaintiff  a  certain  tract  of  land  for  the  price  of  $2,200. 
For  this  amount  plaintiif  gave  his  two  promissory  notes  for 
$1,100  each,  payable  at  different  times.  One  of  the  stipula- 
tions of  the  contract  was  that  in  the  event  of  the  non-pay- 
ment by  plaintiff  of  said  sums  of  money,  or  any  part  thereof, 
promptly  at  the  time  therein  limited,  defendant  would  be 
discharged  from  his  undertaking  to  convey  the  land,  and 
from  all  liability  under  the  agreement.  Afterwards  plaintiff 
executed  two  chattel  mortgages  to  secure  said  notes.  The 
note  first  falling  due  was  paid  at  its  maturity,  but,  default 
being  made  in  the  payment  of  the  other  note,  defendant 
caused  foreclosure  proceedings  to  be  instituted  thereon.  No 
question  is  made  as  to  the  legality  of  the  sale  of  the  prop- 
erty covered  by  one  of  the  mortgages.  There  was  a  seizure  of 
the  property  covered  by  the  other  mortgage,  and  a  formal  sale 
thereof  was  made;  defendant  being  the  purchaser.  The  evi- 
dence, however,  tended  to  show  such  irregularities  in  the 
conduct  of  the  sale  as  would  warrant  the  finding  of  the  jury 
that  it  was  void,  and  that  defendant  was  liable  as  for  the  con- 
version of  the  property.  The  amounts  realized  from  both 
sales,  after  deducting  the  costs  and  expenses,  were  credited 
on  the  note,  but  they  were  not  sufficient  to  satisfy  it. 
Plaintiff'  then  tendered  to  defendant  an  amount  of  money 
sufficient  to  pay  the  balance  remaining  due  thereon,  and 
demanded  a  conveyance  of  the  land;  and,  on  defendant's 
refusing  to  make  the  conveyance,  he  instituted  a  suit  in 
equity  to  compel  a  specific  performance  of  the  contract,  and 
a  judgment  was  entered  compelling  defendant  to  make  a 
conveyance  of  the  land.  From  that  judgment  defendant 
appealed  to  this  court,  but  on  the  hearing  of  the  appeal  the 
judgment  was  affirmed.  See  Rump  v.  Schwartz^  56  Iowa, 
611. 

On  the  trial  defendant  asked  the  court  to  instruct  the  jury 
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that  upon  these  facts  plaintiff  was  now  estopped  to  assert 
that  he  was  not  divested  of  the  property  by  the  foreclosure 
proceeding.  But  the  court  refused  to  give  such  instruction, 
and  told  the  jury  that  if  the  facts  essential  to  plaintiff's 
recovery  were  proven,  his  right  of  recovery  was  not  defeated 
by  the  fact  that  plaintiff  liad  pleaded  the  foreclosure  of  the 
mortgage  in  the  former  action.  The  only  question  argued  by 
counsel  is  as  to  the  correctness  of  these  rulings.  In  our 
opinion  the  rulings  are  erroneous.  Plaintiff  was  entitled  to 
relief  in  the  former  action  only  in  case  he  could  show  that 
the  provision  of  the  written  agreement  making  time  of  the 
essence  of  the  contract  had  been  waived  by  defendant.  To 
establish  such  waiver  he  alleged  that,  after  his  default  in  the 
payment  of  the  note  had  occurred,  defendant  had  foreclosed 
the  mortgages  and  sold  the  property  and  credited  the  pro- 
ceeds of  the  sales  on  the  note,  and  his  tender  was  of  the 
remainder  due  upon  the  note  after  deducting  those  credits. 
He  not  only  asserted  that  the  mortgages  had  been  foreclosed, 
but  claimed  credit  for  the  proceeds  of  the  sales,  and  upon 
these  facts  the  court  adjudged  that  he  was  entitled  to  relief. 
Having  once  asserted  that  the  proceedings  under  which 
defendant  claimed  to  have  acquired  the  property  was  a  fore- 
closure of  the  mortgage,  and  having  demanded  and  received 
all  the  rights  and  advantages  which  could  have  accrued  to 
him  if  the  proceeding  had  in  all  respects  been  regular,  he 
cannot  now  be  permitted,  while  retaining  those  advantages, 
to  assert  that  defendant  was  a  mere  trespasser,  or  that  he 
was  not  divested  of  the  property  by  the  sale.  He  is  in  pre- 
cisely the  same  position  he  would  have  occupied  if  he  had 
received  and  retained  the  proceeds  of  the  sale;  for  he  has 
demanded  that  they  be  applied  to  his  use  and  benefit,  and 
they  have  been  so  applied.  The  case  is  clearly  within  the 
principle  laid  down  in  Deford  v.  Mercer^  24  Iowa,  118. 
See,  also,  the  cases  cited  in  the  note  to  that  case. 

The  judgment  will  be  reversed,  and  the  cause  will  be 
remanded  to  the  district  court  for  further  proceedings  in 
that  court.  EKviwiSKD. 
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The  State  v.  Fry  et  al. 

1.  Oriminal  Bvidenbe:  assault:  ill  feblikos  on  part  of  de- 

fendants. In  cases  of  assault  it  is  always  competent  to  show  previous 
ill  feelintr,  bad  blood,  or  threats,  as  tending  to  show  a  probable  motive 
for  the  commission  of  the  crime.  And  where  the  assault  was  made 
upon  a  son,  and  the  defendants  were  indicted  jointly  therefor,  evidence 
of  threats  made  by  one  of  them  against  the  father  and  his  feimily  was 
properly  admitted. 

2.  Criminal  Law:  time  not  essential:  instbuction.    Where  time 

was  not  essential  in  an  indictment,  it  was  not  error  to  inBtruct  the 
jury  that  they  must  find  that  the  crime  was  committed  at  about  the 
time  charged,  or  at  any  time  within  three  years  prior  to  the  finding  of 
the  indictment; — that  being  the  time  prescribed  by  the  statute  of  limita- 
tions for  the  crime  in  question. 

8.  :  alibi:  bdbden  oif  proof:   instruction.    An  instruction  to 

the  effect  that  defendants  had  the  burden  of  proof  to  establish  an  alibi, 
but  that  they  need  not  establish  it  beyond  a  reasonable  doubt,  but  that 
if,  upon  the  whole  case,  the  testimony  raised  a  reasonable  doubt  as  to 
the  defendants*  presence  at  the  time  and  place  where  the  assault  was 
committed,  that,  of  course,  would  create  a  reasonable  doubt  as  to  their 
gnilt,  and  would  entitle  them  to  an  acquittal,  held  as  favorable  to 
defendants  as  they  could  demand.    See  cases  cited  in  opinion. 

4. :  REASON  ABLE  DOUBT:  INSTRUCTIONS.    Where  the  Ordinary  and 

oft-approved  instmctiona  concerning  reasonable  doubt  have  been  given 
to  the  jury,  it  is  not  necessary,  though  requested  by  defendants,  to  advise 
each  juror  that  he  is  to  act  on  his  own  convictions,  and  not  concur  in  a 
▼erdiot  which  is  against  his  judgment* 

Appeal  from  KoB9uth  District  Court. 

Thursday,  December   10. 

The  defendants  were  tried  and  convicted  upon  an  indict* 
ment  for  an  assault  with  intent  to  maim,  and  they  appeal. 

Parsons^  Perry  cfe  Sherman^  for  appellants. 

A,  J.  Baker ^  Attorney-general^  for  the  State. 

RoTHROOK,  J. — I.     The  principal  ground  relied  upon  by 
the  defense  for  a  reversal  of  the  judgment  is  that  the  verdict 
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is  not  supported  by  the  evidence.  Robert  M.  Walker,  the 
prosecuting  witness,  was,  at  the  time  of  the  alleged  injury, 
about  seventeen  years  of  age.  He  testified  that  on  Sunday, 
the  seventeenth  day  of  September,  1882,' he  was  on  the  open 
prairie  in  Kossuth  county  herding  cattle,  and  that,  while  so 
employed,  the  defendants  came  to  him,  threw  him  on  the 
ground,  unbuttoned  his  pants,  and  cut  his  scrotum,  so  that 
one  of  his  testicles  passed  through  the  opening  made  by  the 
cutting.  lie  testified  that  this  occurred  at  ten  or  eleven 
o'clock  in  the  forenoon;  that  the  defendants  wore  masks  upon 
their  faces;  that  the  only  conversation  between  him  and  the 
defendants  consisted  of  Herrick  asking  Iiim  if  he  was  herd- 
ing, and  how  many  cattle  be  had  in  the  herd.  Walker  was 
acquainted  with  both  of  the  defendants,  and  claimed  upon 
the  trial  that  he  was  able  to  identify  them  as  the  guilty  par- 
ties. There  is  no  dispute  about  the  injury,  and  that  it  was  of 
a  very  serious  character.  Walker  was  the  only  witness  who 
identified  the  defendants  as  the  guilty  parties.  Both  of  the 
defendants  testified  as  witnesses  on  the  trial,  and  denied  that 
they  were  guilty;  and  several  members  of  their  respective 
families,  as  well  as  themselves,  stated  that  they  were  not 
away  from  their  homes  on  the  seventeenth  day  of  September, 
1882,  except  at  such  time  in  the  day  as  that  they  could  not 
have  committed  the  crime.  On  the  other  hand,  it  was  shown 
that  the  father  of  Walker  had  previously  had  some  difficulties 
with  the  defendants,  and  that  there  was  ill  feeling  by  defend- 
ants towards  him  and  his  family.  Walker  in  his  cross-exam- 
ination stated  that  he  told  the  grand  jury  that  he  was  not 
positive  who  the  men  were  who  assaulted  and  injured  him. 
It  appears  in  evidence  that  the  defendant  Fry  lived  about 
one-half  mile  from  the  place  where  Walker  claims  he  was 
injured,  and  Herrick  lived  in  the  same  neighborhood.  There 
was  evidence  tending  to  show  that  the  defendants  were  men 
of  good  character,  and  also  evidence  to  the  contrary.  There 
are  other  circumstances  disclosed  in  evidence,  but  the  fore- 
going are  the  leading  and  prominent  facts  in  the  case.     We 
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are  not  prepared  to  say  that  the  district  court  should  have 
set  aside  the  verdict  as  not  supported  by  the  evidence.  All 
of  the  witnesses  who  testified  for  the  defendants  in  support 
of  an  alibi  may  have  been  truthful,  and  the  defendants  may 
nevertheless  be  guilty.  Absence  from  their  homes  for  a  very 
brief  period  would  enable  them  to  commit  the  crime,  and 
this  might  well  occur  without  the  observation  of  other  mem- 
bers of  their  families,  and,  although  their  faces  were  masked, 
Walker  might  well  recognize  them  by  the  tone  of  their 
voice?,  their  size,  their  gait  when  walking,  and  by  other  means. 

II.  It  is  claimed  that  the  evidence  of  Peter  J.  Walker, 
the  father  of  the  prosecuting  witness,  as  to  the  threats  of  the 
1.  cBiHCNAL     defendants,  should  have  been  excluded  as  incom- 

Miuitl^nffeeih  petent.     We  think  otlierwise.     In  such  cases  it 

ingsonpart       ,       ,  .      ^  .       i  .  mi  ^    i. 

oidefendauts.  is  always  competent  to  show  previous  ill  feeling, 
bad  blood,  or  threats,  as  tending  to  show  a  probable  motive 
for  the  commission  of  the  crime;  and  threats  or  ill  feeling 
towards  the  father  of  children  to  injure  him  and  his  family 
would  surely  be  competent  evidence  on  a  criminal  charge  for 
an  injury  to  one  of  the  children.  The  fact  that  these  diffi- 
culties with  the  defendants  were  about  distinct  matters  as  to 
each  of  the  defendants  did  not  render  the  evidence  incompe- 
tent. The  defendants  were  tried  jointly,  and  evidence  against 
either  was  competent. 

III.  It  is  further  claimed  that  the  court  erred  in  permit- 
ting the  state,  in  rebuttal,  to  introduce  evidence  as  to  threats 
by  one  of  the  defendants.  The  order  in  which  evidence  is 
introduced  to  the  jury  is,  within  certain  limits,  discretionary 
with  the  court.  If  the  court  had  refused  to  allow  the  defend- 
ants to  introduce  counter-evidence,  there  might  be  some 
ground  for  holding  that  there  was  an  abuse  of  discretion. 
The  record  does  not  show  that  there  was  any  such  refusal. 

IV.  In  the  second  paragraph  of  the  charge  to  the  jury 
the  court  instructed  them  that  they  must  find  that  the  crime 
^cBiMiNAi.     ^ag  committed  on  or  about  the  time  charged,  or 

?MtnwUoJS!^'*  at  any  date  within  three  years  prior  to  the  find- 
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ing  of  the  indictment.  It  is  claimed  that  this  part  of  the 
char^  is  erroneous.  It  is  the  formula  usually  emploj'ed  by 
the  district  courts  in  this  state  when  time  is  not  essential; 
and  a  conviction  may  be  had  if  it  be  shown  that  the  crime 
was  committed  at  any  time  within  the  statute  of  limitations. 

V.  In  instructing  the  jury  upon  the  question  of  alibis 
the  court  used  this  language:  "No.  13.  In  addition  to 
3  .^jjjj.  other  evidence  introduced  by  the  defendants,  they 

prooMu^truo-  ^*^®  produced  testimony  to  show  what  in  law  is 
^^^'  known  as  an  alibis  which  is  simply  the  fact  that, 

at  the  time  the  crime  with  which  they  are  cliarged  was  being 
committed,  they  were  at  another  and  different  place  from 
that  where  the  transaction  took  place.  The  burden  of  estab- 
lishing an  alibi  is  cast  upon  the  defendants,  and  the  evidence 
introduced  to  sustain  it  should  outweigh  the  proof  introduced 
by  the  state  tending  to  show  that  the  defendants  participated 
in  the  crime.  They  are  not  bound  to  establish  such  defense 
beyond  a  reasonable  doubt;  but  if,  upon  the  whole  case,  the 
testimony  raises  in  your  minds  a  reasonable  doubt  that  the 
defendants  were  present  at  the  place  where  the  assault  was 
committed,  that  of  course,  would  create  a  reasonable  doubt  as 
to  their  guilt,  and  would  entitle  them  to  an  acquittal."  This 
instruction  is  complained  of  by  defendants.  It  is  fully  as 
favorable  to  the  defendants  as  they  had  any  right  to  demand. 
See  State  v.  Bruce^  48  Iowa,  530;  State  v.  Hamilton^  57  Id., 
696;  State  v.  Reed,  62  Id.,  40;  State  v.  ffemrick,  Id.,  414. 

VI.  Lastly,  it  is  urged  that  the  court  erred  in  refusing 
to  charge  the  jury,  at  the  request    of  the   defendants,  as 

follows:     "You  are  told  by  the  court  that  each 

4. :  rea-      ^  •' 

S^ubt^f  In-  j^^^^  under  his  oath,  must  vote  according  to  his 
structions.  ^^^  conviction,  and  the  doubt  with  which  he 
has  to  do  is  the  doubt  in  his  own  mind;  and,  if  a  reasonable 
doubt  arises  in  his  mind,  or  fails  to  arise,  he  should  vote 
accordingly."  The  instructions  given  by  the  court  to  the 
jury  on  the  question  of  reasonable  doubt  are  in  the  usual 
form,  which  this  court  has  time  and  again  approved,  and  we 
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think  tbej  were  sufficient.  It  is  not  necessary  that  each 
juror  should  be  advised  that  he  is  to  act  upon  his  own  con- 
victions, nor  to  caution  him  that  he  should  not  concur  in  a 
verdict  which  is  against  his  judgment. 

Affirmed. 


Davis  v.  Hull  et  al. 


I  67    4791 

1.  Ii^onotion  to  Bestrain  Catting  Timber:  porhbr  licsitbb:  I"3qj46| 

ESTOPPEL.  Because  the  owner  of  real  estate  has  permitted  another 
for  several  years  to  cut  and  remove  timber  therefrom,  he  is  not  thereby 
estopped  from  afterwards  preventing  him  by  injunction  from  continuing 
to  do  80. 

Appeal  from  Boone  Circuit  Court. 

Thobsday,  Beobmbbs  10. 

The  object  of  the  action  is  to  restrain  by  injunction  the 
defendants  from  cutting  and  removing  timber  growing  on 
land  owned  by  the  plaintiff.  An  injunction  was  issued,  which, 
at  the  hearing,  was  dissolved,  and  the  plaintiff  appeals 

E,  Z.  Oreen^  for  appellant. 

Hull  <&  Whitaker  and  Oeo.  O.  Wright^  for  appellees. 

Sesvebs,  J. — ^In  1868  the  defendant  Hull  sold  and  con- 
veyed to  the  plaintiff  a  certain  parcel  of  real  estate,  on  which 
there  were  trees  and  timber  growing  and  standing.  The 
defendants  undertook  and  were  engaged  in  cutting  down,  and 
removing  such  timber,  and  the  plaintiff  sought  to  enjoin 
thetn  from  so  doing.  The  defendants  admitted  the  material 
allegations  of  the  petition,  but  pleaded,  as  a  defense,  that 
prior  to  the  execution  of  the  conveyance  the  defendant  Hull 
owned  the  real  estate,  and  that  he  sold  and  agreed  to  convey 
the  land,  except  the  standing  trees  and  timber  thereon,  which, 
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by  the  terms  of  the  contract,  were  reserved;  that  by  mistake 
such  reservation  was  not  mentioned  in  the  conveyance,  and 
the  defendants  asked  that  it  be  reformed  in  this  respect  so  as 
to  set  out  the  true  contract;  that  ever  since  the  date  of  the 
conveyance  the  defendant ''  Hull  has  cut  and  removed  more 
or  less  timber  therefrom  every  year,  and  plaintiff  has  always 
known  and  acquiesced  therein, "  until  a  few  days  prior  to 
the  commencement  of  this  action.  The  statements  in  the 
answer  were  denied  by  a  reply.  The  circuit  court  determined 
that  the  conveyance  could  not  be  reformed,  but  found  and 
adjudged  that  the  timber  growing  upon  the  real  estate  was 
the  property  of  the  defendant  Hull,  and  therefore  dissolved  the 
injunction.  We  concur  with  the  circuit  court  that  under  the 
evidence  the  conveyance  cannot  be  reformed;  and  this  is  sub- 
stantially conceded  by  the  appellees,  because  no  appeal  has 
been  taken  by  them,  and  their  counsel  ask  an  affirmance  of 
the  judgment  of  the  circuit  court  solely  on  the  ground  of 
estoppel. 

There  is  evidence  tending  to  show  that  prior  to  the  execu- 
tion of  the  conveyance  it  was  agreed  that  the  timber  should 
be  reserved,  and  there  is  evidence  tending  to  show  that  there 
was  no  such  contract  or  reservation  made;  but  the  plaintiff 
testifies  that  he  "  agreed  to  let  him  (Hull)  have  the  timber  on 
the  brow  of  the  hill,  where  it  was  level,  and  he  was  to  take 
the  timber  off  and  let  me  fence  it.  He  got  all  the  timber 
that  he  agreed  for."  The  evidence  introduced  by  the  plaint- 
iff tending  to  show  the  contract  and  reservation  is  competent 
and  material  only  for  the  purpose  of  reforming  the  conveyance, 
but  the  conveyance  cannot,  in  any  respect,  be  contradicted  or 
varied  thereby.  The  effect  of  the  conveyance  is  to  vest  the 
legal  title  to  the  timber  growing  on  the  land  in  the  plaintiff. 
This  being  so,  the  estoppel  relied  on  is  based  solely  on  the 
fact  that  the  defendants  cut  and  removed  timber  from  the 
real  estate  and  the  plaintiff  acquiesced  therein.  The  propo- 
sition, then,  is  that,  if  the  owner  of  real  estate  permits  another 
occasionally  for  several  years  to  cut  down  and  remove  timber 
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therefrom,  he  is  estopped  thereby  from  thereafter  preventing 
him  from  so  doing  by  legal  means.  This  cannot  be  tlie  rule, 
and  connsel  have  failed  to  cite  authorities  in  support  of  the 
claimed  estoppel;  and  we  think  there  is  nothing  on  which  it 
can  be  based.  The  plaintiff  admits,  it  is  true,  that  he  agreed 
to  let  the  defendant  have  a  certain  portion  of  the  growing 
timber,  but  this  admission  is  so  qualified  that  it  does  not  aid 
the  defendants,  and  cannot  be  invoked  in  aid  of  the  estoppel. 

Bevebsed. 


1.  Former  Adjudication:  estoppbl:  instance.  Where  an  appeal 
was  taken  from  a  justice's  judgrment,  and  one  of  the  parties  procured  a 
judgment  of  dismission  on  the  ground  that  the  judgment  appealed  from 
was  void  for  want  of  jurisdiction  in  the  justice  to  render  it,  held  that 
such  party  could  not  in  another  proceeding  between  himself  and  appel- 
lant be  heard  to  say  that  the  judgment  appealed  from  was  vaUd. 

Appeal  from  Bxiena    Visia   Circuit  Court, 
Thursday,  December  10. 

AonoN  to  enjoin  the  enforcement  of  a*  judgment  rendered 
by  a  justice  of  the  peace  and  to  declare  it  void.  A  demurrer' 
to  the  answer  of  defendants  was  sustained ;  and,  as  they  stood 
xipon  their  pleadings  and  refused  to  answer  further,  judgment 
was  entered  against  them,  from  which  they  appeal. 

Robinson  <&  Milchristy  for  appellants. 

C.  D.  Gohmith  and  Lot  Thomas^  for  appellee. 

Brck,  Oh.  J. — I.     The  petition  alleges  that  one  McKenzie 
brought  an  action  of  replevin  against  defendant  Stetson  before 
a  justice  of  the  peace;  that  plaintiff  was  the  surety  upon  the 
Vol.  LXVH— 31 
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replevin  bond;  that  in  the  action  a  judgment  was  rendered 
against  plaintiff  for  the  amount  of  the  value  of  defendant's 
(Stetson's)  interest  in  the  property,  the  justice  holding  that 
he  had  jurisdiction  so  to  do;  that  plaintiff  appealed  from  the 
judgment;  and  that  the  circuit  court  dismissed  the  appeal 
upon  Stetson's  motion  asking  for  the  dismissal,  on  tlie  ground 
that  the  justice  of  the  peace  had  no  jurisdiction  of  the  case, 
and  there  was  therefore  no  valid  judgment  from  which  an 
appeal  would  lie.  The  answer  of  defendant  expressly  admits 
all  these  allegations,  except  those  averring  the  ground  of  the 
motion  and  judgment  of  dismissal;  but,  as  there  is  no  denial 
thereof,  such  allegations  must  be  taken  as  admitted.  In 
another  count  of  the  answer  the  proceedings  before  the  jus- 
tice are  pleaded,  showing  a  trial,  the  judgment  in  favor  of 
Stetson  as  against  plaintiff,  the  taking  of  the  property  upon 
the  writ  of  replevin,  and  other  matters  that  need  not  be 
here  stated. 

II.  We  think  the  demurrer  was  rightly  sustained.  Stet- 
son obtained  an  adjudication  to  the  effect  that  the  justice  of 
the  peace  had  no  jurisdiction  to  render  the  judgment  against 
plaintiff.  After  that  adjudication  Stetson  cannot,  in  the  face 
of  the  decision  which  he  obtained,  insist  that  the  judgment  is 
valid.  Both  he  and  plaintiff  were  "parties  to  the  proceedings 
on  the  appeal.  He  insisted  that  the  justice  had  no  jurisdiction 
and  that  the  judgment  was  void,  the  plaintiff  claiming  the  con- 
trary. The  circuit  court  adjudged  that  the  judgment  was  void 
for  want  of  jurisdiction  of  the  justice.  This  adjudication 
bound  both  parties,  and  remains  unreversed.  Equity  will 
not  permit  Stetson  to  turn  round  and  attempt  to  enforce  that 
judgment. 

III.  But  defendants'  counsel  insist  that  plaintiff,  having 
signed  the  replevin  bond,  thus  enabling  the  plaintiff  in 
replevin  to  take  the  property  which  has  not  been  returned, 
and  having  insisted  upon  the  jurisdiction  of  the  justice,  can- 
not now  deny  it.  That  position  would  do  very  well  if  the 
adjudication  of  the  circuit  court  were  not  in  the  way.     That 
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matter  was  settled  by  the  adjudication,  which  remains  unre- 
versed. In  the  circuit  court  plaintiff  insisted,  by  his  appeal, 
that  the  justice  had  jurisdiction.  Stetson  maintained  that  he 
had  not,  and  that  the  judgment  was  void.  Now  Stetson  turns 
round  and  declares  that  the  judgment  is  valid.  Parties  will 
not  be  permitted  to  play  fast  and  loose  in  this  manner,  to 
obtain  relief  by  an  adjudication  of  a  court,  and  afterwards  to 
seek  other  relief  by  overthrowing  the  adjudication  which  was 
liad  in  their  favor.  As  between  the  parties,  the  adjudication 
of  the  circuit  court  had  the  effect  to  declare  invalid  the  judg- 
ment against  plaintiff.  Equity  will  not  now  permit  him  to 
enforce  it.  The  fact  that  property  was  taken  in  the  pro- 
ceeding cannot  change  the  effect  of  the  adjudication.  If  Stet- 
son is  entitled  to  recover  it  or  its  value,  he  must  pursue  some 
course  other  than  an  attempt  to  enforce  a  judgment  which,  as 
between  him  and  plaintiff,  has  been  adjudicated  to  be  void. 

Affirmed. 


Hetiz  v.  Atlee. 


1.  Surety:  dibchaboeof  bt  creditor's  release  of  fund  charobd 
WITH  FATMBNT  OF  DEBT.  The  release  by  a  creditor  of  a  collateral 
secarity  operates  to  discharge  a  surety  for  the  same  debt  to  the  extent 
of  the  secarity  released,  unless  the  surety  consents  to  such  release.  So 
held  in  this  case,  where  a  receiver  had  in  his  hands  funds  sufficient  to 
pay  the  debt,  and  he  had  been  ordered  by  the  court  to  pay  it,  but  the 
creditor,  without  the  consent  of  the  surety,  accepted  a  portion  of  the 
amount  due,  and  receipted  to  the  receiver  for  the  whole  debt,  which 
receipt  the  receiver  used  in  making  his  settlement  and  procuring  his 
disdutfge. 

Appeal  from  Lee  District   Gowrt. 

Thuksday,  Deoemoeb  10. 

Action  upon  a  promissory  note  executed  to  the  plaintiff  by 
one  I.  R.  Atlee  and  signed  by  the  defendant  as  surety.     The 
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defendant  for  answer  averred  in  substance  that  the  plaintiff 
took  a  chattel  mortgage  from  the  principal,  I.  R.  Atlee,  as 
security;  that  he  obtained  a  decree  of  foreclosure,  and  by  the 
decree  he  obtained  a  lien  upon  a  fund  in  the  hands  of  a 
receiver,  which  fund  was  more  than  sufficient  to  pay  the 
plaintiff,  and  that  the  plaintiff  executed  to  the  receiver  a 
receipt  in  fall  of  the  decree.  There  was  a  trial  to  a  jury,  and 
verdict  and  judgment  were  rendered  for  the  plaintiff.  The 
defendant  appeals. 

Craig  J  Collier  db  Craig  and  S.  M.  Caseyy  for  appellant. 
Miller  <b  Son^  for  appellee. 

Adams,  J. — The  undisputed  evidence  showed  that  in  the 
action  in  which  the  plaintiff's  decree  of  foreclosure  was 
obtained  a  receiver  was  appointed  to  take  charge  of  and  sell 
the  mortgaged  property;  that  he  did  sell  it,  and  realized  a 
large  sum  of  money,  which  was  more  that  sufficient  to  pay 
the  plaintiff  and  discharge  all  prior  liens;  that  the  plaintiff's 
decree  was  for  $1,214.45 ;  that  the  plaintiff,  however,  accepted 
$875.65,  and  executed  to  the  receiver  a  receipt  in  full  for  his 
decree.  After  verdict  for  the  plaintiff,  the  defendant  moved 
for  a  new  trial,  on  the  ground  that  the  verdict  is  not  sup- 
ported by  the  evidence.  The  court  overruled  the  motion,  and' 
the  defendant  assigns  as  error  that  the  verdict  is  not  supported 
by  the  evidence.  The  defendant  insists  that  in  the  action  of 
foreclosure  against  I.  R.  Atlee  the  note  became  merged  in  the 
decree,  so  far  as  I.  R.  Atlee  was  concerned,  and  that  the  exe- 
cution of  the  receipt  to  the  receiver  in  full  of  the  decree 
became,  when  filed  in  court  by  the  receiver,  a  virtual  satisfac- 
tion of  the  decree;  that  the  plaintiff  thereby  lost  all  farther 
remedy  against  I.  R.  Atlee,  and  cannot  now  be  allowed  to 
recover  against  his  surety. 

The  mere  receipt  of  a  portion  of  an  acknowledged  debt, 
though  accepted  at  the  time  as  full  payment,  does  not  preclude 
the  creditor  from  recovering  the  balance.     But  whether  this 
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rule  is  applicable  where  the  claim  has  been  put  in  judgment, 
and  sufficient  money  to  pay  it  has  passed  into  the  hands  of  a 
receiver  as  trustee  of  the  creditor,  and  the  creditor,  with  fall 
knowledge  of  the  fact,  and  in  the  absence  of  fraud,  accepts  a 
portion  of  the  debt,  and  executes  a  receipt  to  the  receiver  in 
full,  and  the  receipt  is  filed  in  court  as  a  basis  of  the  recei  vein's 
discharge,  is  a  question  which,  in  the  minds  of  some  of  the 
members  of  the  court,  admits  of  doubt.  But  we  do  not  think 
that  the  case  is  such  that  we  are  necessarily  required  to  deter- 
mine it. 

It  is  undisputed  that  the  execution  of  the  receipt,  under 
the  circumstances,  operated  as  a  release  of  the  plaintiff's 
lien  upon  the  fund  in  the  receiver's  hands,  Now,  the  release 
of  a  collateral  security  operates  to  discharge,  for  that  much, 
a  surety  for  the  same  debt,  unless  the  release  is  made  witli 
the  surety's  consent.  As  to  whether  the  plaintiff  in  the  case 
at  bar  released  his  lien  for  the  unpaid  balance  with  the 
defendant's  consent  is  a  question  upon  which  the  parties 
differ.  The  plaintiff  admits  that  the  defendant  told  him  that 
he  had  a  judgment  for  the  whole  amount,  and  not  to  take 
less;  but  he  says  that  this  was  after  he  had  already  signed 
the  receipt.  The  defendant  testified  that  the  plaintiff  com- 
plained to  him  that  the  l*eceiver  would  not  pay  him;  that 
'  he  told  him  to  go  to  the  judge;  that  the  judge  had  ordered  the 
receiver  to  pay  it,  and  would  make  him  pay  it;  and  that  he 
told  him  not  to  take  any  until  he  could  get  the  whole.  This,  it 
appears,  was  when  the  plaintiff  was  complaining  that  the 
receiver  would  not  pay  him,  and  must  have  been  before  the 
plaintiff  had  settled  with  the  receiver.  The  defendant's  tes- 
timony upon  this  point  is  not  expressly  denied.  The  plaint- 
iff relies  mainly  upon  a  certain  written  agreement  signed  by 
the  defendant  and  others,  the  effect  of  which  was  to  bind  cer- 
tain mortgagees  to  make  a  rebate  from  their  claims.  It  is 
not  contended  that  the  agreement  bound  the  plaintiff.  He 
refused  to  sign  it,  or  to  become  a  party  to  it  in  any  way.  His 
I>o8ition  is  that,  while  it  did  not  bind  him  to  make  a  rebate. 


4S6  SUPREME  COURT  OF  IOWA, 

Heitz  V.  AUee. 

it  allowed  him  to  do  so,  and  that  the  defendant,  in  signing 
tiie  agreement,  consented  to  the  plaintiff  ^s  making  a  rebate. 
The  facts  which  gave  rise  to  the  making  of  the  agreement 
remain  to  be  stated.  I.  E.  Atlee  had  been  doing  business 
as  a  merchant,  and  became  involved.  He  had  borrowed 
money  of  the  Bank  of  Fort  Madison,  and  also  of  the  plaint- 
iff, Heitz.  The  defendant  had  become  surety  for  both  loans. 
As  I.  R.  Atlee's  embarrassment  increased,  he  executed  a 
chattel  mortgage  to  the  bank  and  another  to  Heitz.  He  also 
executed  chattel  mortgages  to  other  creditors,  but  not  to  all, 
and  among  the  unsecured  were  E.  S.  Jaffrey  &  Co.  They 
attached  subsequently  to  the  execution  of  the  mortgages,  and 
broiight  an  action  to  set  aside  the  mortgages  as  void.  The 
mortgagees  filed  cross-petitions,  and  asked  for  a  foreclosure. 
A  receiver  was  appointed,  and  the  goods  were  converted  into 
money.  Some  of  the  mortgagees,  having  apprehension  as  to 
whether  the  mortgages  would  be  sustained  as  against  £.  S. 
Jaffrey  &  Co.'s  attachment,  formed  the  plan  of  acquiring  £. 
S.  Jaffrey  &  Co.'s  claim.  To  accomplish  this  it  was  thought 
necessary  that  the  mortgagees  should  not  demand  the  full 
]>ayment  of  their  mortgage  claims  out  of  the  funds  in  the 
recei vein's  hands,  but  that  they  should  make  a  pro  rata  rebate, 
and  use  the  fund  released  by  the  rebate  in  paying  for  the  E. 
S.  Jaffrey  &  Co.  claim.  An  agreement  for  9kpro  rata  rebate 
was  drawn  up,  and  signed  by  all  the  mortgagees  except  the 
plaintiff.  He  was  asked  to  sign  it,  but  refused.  The  others, 
however,  proceeded  without  him.  The  claim  of  E.  S.  Jaffrey 
&  Co.  was  purchased,  and  an  assignment  thereof  was  made 
in  trust  to  the  defendant,  J.  C.  Atlee.  When  the  time  came 
for  payment  by  the  receiver,  it  appears  that  he  claimed  that 
the  plaintiff  should  make  a  pro  rata  rebate,  like  the  other 
mortgagees,  and  made  that  a  pretense  for  withholding  pay- 
ment altogether.  The  plaintiff  finally  yielded,  and  accepted 
a  portion  of  his  claim  as  a  full  payment  of  the  whole.  As  to 
whether  the  defendant  ever  asked  the  plaintiff  to  sign  the 
agreement  does  not  appear,  nor  would  the  case  be  different 
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if  he  had.  The  agreement  was  devised  as  a  part  of  the  plau 
of  acquiring  the  E.  S.  Jaffrey  &  Co.  claim.  The  defendant 
was,  we  think,  interested  in  the  acquiring  of  the  claim.  That 
claim  was  being  asserted  as  against  the  mortgages,  and  two 
of  the  mortgages  were  given  to  secure  claims  upon  which  the 
defendant  was  surety.  But,  whatever  desire,  if  any,  the 
defendant  had  that  the  plaintiff  should  sign  the  agreement 
in  the  outset,  he  could,  so  far  as  we  can  see,  have  had  no  such 
desire  at  the  time  the  defendant  settled  with  the  receiver  and 
released  his  lien.  The  E.  S.  Jaffrey  &  Co.  claim  had  been 
acquired,  and  the  rights  of  all  parties  had  been  adjudicated. 
It  was  for  the  defendant's  interest  that  the  plaintiff  should  be 
paid  in  full  from  the  funds  in  the  receiver's  hands  according 
to  the  adjudication.  It  is  easy  to  believe,  as  he  testified,  that 
he  objected  to  the  plaintiff's  making  any  release,  and  we  are 
unable  to  discover  the  slightest  evidence  to  the  contrary. 

There  is  some  evidence  tending  to  show  that  the  defendant 
told  the  plaintiff  that  he  would  pay  him  the  difference 
between  what  he  would  get  from  the  receiver  and  the  princi- 
pal of  his  claim,  but  there  is  no  evidence  that  the  defendant 
told  him  so  after  the  E.  S.  Jaffrey  &  Co.  claim  had  been 
acquired  and  the  rights  of  all  parties  had  been  adjudicated. 
If  the  defendant  told  him  that  before,  it  could  not  properly 
l)e  construed  into  a  consent  afterwards.  The  circumstances 
had  materially  changed,  as  the  plaintiff  well  knew.  We 
think  that  upon  the  undisputed  evidence  the  plaintiff  is  not 
entitled  to  recover. 

BSVERSED. 
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11?L^'  SWJCBTZEB   &   CUBBIER    V.    HaRWICK   ET    AL, 

1.  Meohanio*8  Lien:  petition  to  establish  bt  amendhbnt  in  law 
action:  misjoinder:  practice.  No  other  cause  of  action  can  be 
joined  with  an  action  to  establish  a  mechanic's  lien.  (Code,  §  2ol0.) 
Hence,  where  an  action  at  law  was  begun  against  one  of  Uie  defendants 
upon  a  promissory  note,  and  plaintiffs  afterwards  filed  an  amendment 
bringing  in  other  parties,  and  seeking  the  foreclosure  and  establishment 
of  a  mechanic's  lien,  held  that  a  motion  to  strike  out  the  amendment, 
or  else  to  compel  plaintiffs  to  elect  on  which  caui^e  of  action  they  would 
stand,  was  properly  sustained;  and,  when  plaintiffs  refused  to  elect,  the 
court  was  justified  in  striking  the  amendment  from  the  files  and  in  pro- 
ceeding with  the  original  cause  of  action.  Plaintiffs  should  have  electeil 
on  which  cause  they  would  stand,  or  else  they  should  have  filed  separate 
petitions,  as  provided  by  section  26-34  of  the  Code. 

Appeal  from  Buena   Vista  Circtiit  Court. 

Thursday,  Deoember  10. 

The  plaintiffs  commenced  an  action  against  the  defendant 
T.  J.  Harwick.  An  amendment  to  the  petition  was  after- 
wards filed  making  the  other  defendants  parties.  A  motion 
to  strike  the  amendment  from  the  files  was  sustained. 
Plaintiffs  appeal. 

Robinson  <&  Milohristy  for  appellants. 

Clarke  <&  Erviuj  for  appellees. 

Rothrock,  J, — The  original  petition  was  an  action  at  law 
against  the  defendant  T.  J.  Harwick,  and  demanded  judg- 
ment against  him  upon  a  promissory  note.  The  action  was 
aided  by  attachment,  and  certain  personal  property  was  levied 
npon.  Afterwards  the  plaintiffs  filed  an  amendment  to  their 
petition,  in  which  they  made  May  Harwick,  T.  F.  Harwick 
and  the  Farmers'  Loan  &  Trust  Company  new  parties  to  tlie 
action.  In  this  amendment  the  plaintiffs,  in  addition  to  a 
judgment  against  T.  J.  Harwick,  as  claimed  in  the  original 


DECEMBER  TERM,  1885.  489 

Bweetzer  &  Carrier  y.  Harwlck  et  al. 

petition,  demanded  a  judgment  against  May  Harwick  for 
the  consideration  which  formed  the  basis  of  the  promissory 
note.  The  consideration  was  alleged  to  be  certain  fence  wire 
and  a  pomp,  which  were  used  in  improvements  on  land  the 
title  to  which  was  in  May  Harwick,  and  it  was  alleged  that 
said  T.  J.  Harwick  purchased  said  fence  wire  and  pump  with 
the  knowledge  and  consent  of  said  May  Harwick,  and  that 
she,  and  her  interest  in  the  land  upon  which  said  improve- 
ments were  placed,  were  bound  for  said  improvements.  It 
is  also  averred  that  the  land  was  conveyed  to  May  Harwick 
by  T.  J.  Harwick  for  the  purpose  of  hindering,  delaying  and 
defrauding  the  creditors  of  T.  J.  Harwick.  An  account  for 
a  mechanic's  lien  was  exhibited  with  the  amendment  to  the 
petition,  and  a  demand  was  made  that  said  lien  be  established 
by  the  proper  decree.  It  was  averred  that  the  other  defend- 
ants had  some  claim  or  interest  in  the  land,  but  that  what- 
ever rights  they  had  were  inferior  and  junior  to  the  plaintiffs' 
claim  for  a  mechanic's  lien.  The  plaintiffs  moved  the  court 
to  transfer  the  cause  to  the  equity  side  of  the  court.  Pend- 
ing this  motion  the  defendant  T.  J.  Harwick  filed  a  motion 
to  strick  the  amended  petition  from  the  files,  upon  the 
ground,  among  others,  that  the  "  original  petition  sets  forth 
a  cause  of  action  at  law  against  the  said  defendant  only,  this 
cause  of  action  being  a  promissory  note  executed  by  defend- 
ant to  plaintiffs,  while  this  so-called  amendment  sets  out  a 
cause  of  action  in  equity,  affecting  other  parties  not  named 
in  the  original  petition,  asking  an  equitable  remedy  for  a 
different  right  than  the  one  alleged  in  the  original  peti- 
tion." The  motion  was  also  in  the  alternative,  and  demanded 
that  the  plaintiffs  be  required  to  elect  to  proceed  on  one  of 
the  causes  of  action  set  forth  in  the  petition.  No  election 
was  made,  and  the  motion  to  strike  the  amendment  was  sus- 
tained. A  judgment  was  afterwards  rendered  against  T.  J. 
Harwick  on  the  promissory  note,  and  the  plaintiffs 
demanded  a  default  against  the  other  defendants,  and  offered 
to  introduce  evidence  to  establish  the  amendment,  which  had 
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been  stricken  from  the  files.  The  court  refused  these  requests, 
and  dismissed  the  action  as  to  all  the  defendants  but  T.  J. 
Harwick. 

It  is  to  be  observed  that  the  amendment  to  the  petition 
was  not  substituted  for  the  original  petition.  It  purports  to 
be  an  amendment  making  new  parties  and  additional  state- 
ments. It  is  very  plain,  therefore,  that  the  petition  as 
amended  contained  two  causes  of  action;  one  an  action  at 
law  against  T.  J.  Harwick  upon  a  promissory  note,  and  the 
other  a  petition  in  equity  against  May  Harwick  and  the  other 
defendants,  the  object  of  which  was  to  establish  and  enforce 
a  mechanic's  lien.  It  is  expressly  provided  by  statute  that 
the  action  upon  a  mechanic's  lien  shall  be  by  equitable  pro- 
ceedings, and  no  other  cause  of  action  shall  be  joined  there- 
with. Code,  §  2510.  It  is  unnecessary  to  determine 
whether  the  plaintiffs  could  in  one  action  enforce  the 
mechanic's  lien  and  also  take  a  judgment  against  one  of  the 
parties  for  the  amount  that  the  promissory  note  exceeds  the 
lien.  The  fact  remains  that  tlie  petition  as  amended  con- 
tained two  distinct  causes  of  action.  Tlie  plaintiffs  should 
have  elected  on  which  cause  of  action  they  would  proceed,  or, 
after  the  motion  to  strike  the  amendment  was  sustained,  they 
should  have  filed  separate  petitions,  as  provided  by  section 
2634  of  the  Code. 

The  ruling  of  the  court  in  refusing  to  entertain  the  action 
as  to  the  new  parties  defendant  was  correct.  It  is  true,  they 
did  not  join  in  the  motion  to  strike  the  amended  petition. 
But  when  it  was  stricken  from  the  files,  it  could  neither  be 
transferred  to  the  equity  calendar,  nor  made  the  basis  of  any 
other  action  by  the  court. 

Affirmed. 


L 
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The  Same  v.  Lewis. 

1.  Appeal:  bights  of  pabtibs  not  jpiniNG  in.    Parties  to  an  action 

not  joining  in  an  appeal  can  present  no  questions  affecting  their  claims 
or  interests  not  inToived  in  the  questions  raised  by  the  appellant. 

2.  Quitclaim  Deed:  purchaser  charged  with  notice  of  equi- 

ties. A  purchaser  of  land  by  a  mere  quitclaim  deed  is  charged  with 
notice  of  all  equities  existing  adverse  to  the  title  he  derives  under  the 
deed. 

3.  Prinoipal  and  Agent:  pbincipal  affected  by  agents'  fraud. 

A  party  can  have  no  benefit  from  fraud  practiced  by  his  agent  on  his 
behalf. 

4.  Vendor  and  Vendee:  title  burdened  bt  dbcbbe  againsp 

YSNDOB.  One  who  takes  a  deed  to  land,  after  a  decree  has  been  entered 
against  his  grantor  affecting  the  title,  takes  it  sulject  to  the  terms  of 
the  decree. 

Appeal  from  Polk  Circuit  Court 

Thuesday,  Decembeb  10. 

These  two  actions  were  consolidated  and  tried  in  the  court 
below  as  one  action.  They  are  each  in  chancery,  and  together 
involve  the  title  of  certain  real  estate.  There  was  a  decree 
in  the  court  below  in  favor  of  the  defendants,  or  some  of 
them,  which  set  aside  and  declared  void  for  fraud  a  deed  upon 
which  plaintiff  bases  his  right  to  the  land.  He  now  appeals 
to  this  court.  The  facts  of  the  case,  so  far  as  it  is  necessary 
to  state  them  in  order  to  understand  the  points  in  issue  and 
decided  upon  this  appeal,  appear  in  the  opinion  of  the  court. 

Wrightj  Cummins  c&  Wright  and  W.  S.  Sickmon^  for 
appellant. 

PhilUps  (&  Dapy  Shaw  (6  Kuehule  and  Berry  hill  c6 
Ilenry^  for  appellees. 
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Bbok,  Ch.  J. — I.  The  facts  of  this  case  are  not  without 
intricacy,  and  many  of  them  become  unimportant  in  view  of 
the  issues  involved  as  presented  by  this  appeal.  After  reach^ 
ing  a  conclusion  as  to  the  questions  for  determination,  the 
case  assumes  simplicity  in  its  facts  and  in  the  principles  of 
law  involved.  In  order  to  understand  the  true  questions 
involved  in  the  case,  its  history  and,  to  some  extent,  the 
pleadings  must  be  briefly  stated. 

II.  Plaintiff  brought  an  action  against  Barkley,  claiming 
that  a  certain  deed  for  the  property  in  controversy,  executed 
to  him  by  Daniel  Denison,  was  for  the  use  and  benefit  of 
plaintiff,  and  obtained  with  his  money,  and  praying  that  Bark- 
ley  be  required  to  convey  the  land  to  him.  These  parties 
contested  over  this  claim  of  plaintiff,  but  finally,  in  the  pro- 
gress of  the  suit,  they  seemed  to  have  come  to  terms,  and 
Barkley  conveyed  the  property  to  plaintiff  after  the  decree 
was  rendered.  This  eliminated  the  disputes  of  these  parties 
from  the  case.  But  Denison  intervened  in  the  action,  alleg- 
ing that  the  deed  was  obtained  from  him  through  fraud  prac- 
ticed by  Barkley,  and  asked  that  it  be  set  aside.  The  defend- 
ant Lewis  holds  a  tax  title  upon  the  land,  and  plaintiff 
brought  the  second  action  against  him  to  redeem.  Barkley 
intervened,  setting  up  his  claim,  as  did  Denison.  It  is  set 
out  in  the  pleadings  that  Daniel  Denison  held  the  land  under 
a  deed  from  Jessie  W.  Denison,  which  was  executed  to  secure 
money  to  be  paid  by  him,  and  was  therefore  a  mortgage  iu 
effect.  Various  questions  are  presented  as  to  the  right  of 
the  parties  arising  upon  this  state  of  facts.  The  circuit  court 
found  (and  so  decreed)  that  the  deed  to  Barkley,  under  which 
plaintiff  claims  title,  was  obtained  through  fraud,  and  is 
therefore  void;  that  the  title  of  the  land  is  vested  in  Lewis, 
subject  to  the  payment  by  him  of  the  amount  due  upon  the 
equitable  mortgage  above  referred  to.  Plaintiff  alone  appeals. 
The  other  parties,  not  joining  in  the  appeal,  can  now 
present  no  questions  affecting  their  claims  or  interest  not 
involved   in  the  questions  arishig  upon  plaintiff's  appeal. 
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Having  failed  to  appeal,  they  can  have  no  modification  of  the 
decree.  Smith  v.  Wolfj  55  Iowa,  555;  Hintrager  v.  Hen- 
nessyj  46  Id.,  600. 

III.  It  will  be  readily  observed  that  all  questions  are 
eliminated  from  the  case  except  those  involving  the  validity 
of  the  deed  to  Barkley  executed  by  Denison.  That  deed  is 
a  quit-claim,  and  plaintiff  claims  under  it.  He  is  charged, 
under  familiar  rules  of  the  law,  with  notice  of  all  equities 
existing  adverse  to  the  title  he  derives  under  the  deed;  and, 
besides  this,  he  claims  that  Barkley  purchased  the  land  for 
him  as  his  agent  or  trustee.  If  there  was  fraud  in  his  k 
agent's  acts  in  his  behalf,  he  can  have  no  benefit  therefrom.  I 
Barkley's  deed,  which  withdraws  him  from  the  case,  was 
executed  to  plaintiff  after  the  decree  in  this  case  was  rendered 
by  the  court  below.  Of  course,  plaintiff  can  set  up  no  claim 
that  under  this  deed  he  holds  rights  to  the  property  as  an 
innocent  grantee. 

IV.  The  only  question  in  the  case  is  one  of  fact  involving 
the  inquiry  whether  the  deed  to  Barkley  was  procured  by 
fi*aud.  We  think  the  conclusion  of  the  circuit  court,  to  the 
effect  that  it  was,  is  amply  supported  by  the  testimony.  It 
is  not  our  custom  to  discuss  questions  of  fact  of  this  char- 
acter. Such  discussion  in  this  case  would  not  prove  benficial 
to  the  profession,  as  it  would  involve  the  consideration  and 
decision  of  no  doubtful  or  uncertain  principle  of  law.  Nor 
will  it  prove  beneficial  to  the  parties,  and  we  presume  would 
not  be  desired  by  some  of  them.  We  therefore  content  our- 
selves with  announcing  the  conclusion  that  in  our  opinion 
the  decree  of  the  circuit  court  ought  to  be 

Affibmbd. 
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Davis  v.  The  Iowa  State  Ins.  Co. 
1.  Fire  Insoranoe:   imtbrbst  of  assured  as  dbtbrminbd  from 

CONSTRUCTION    OF    DEED:    POLICY    FORFEITED  BY  FAILURE  TO  DI8- 

CLO&B  TRUE  INTEREST.  The  poHcy  sued  on  provided  that  if  the  inter- 
est of  the  assured  in  the  property  was  not  absolute,  it  must  be  so  stated  in 
the  policy,  or  it  would  be  void.  The  deed  under  which  the  assured  held 
contained  the  following  clause  as  a  part  of  the  description  of  the  prop- 
erty and  estate  conveyed:  "The  intention  being  to  convey  to  (the 
grantee)  a  life  estate  in  said  real  estate,  and  at  her  death  to  then  vest 
the  title  in  her  children.''  Held  that  the  assured  had  only  a  life  estate, 
and  that,  as  the  fact  of  her  limited  estate  was  not  stated  in  the  policy,  it 
was  void  by  its  own  terms,  and  no  recovery  could  be  had  thereon. 

Appeal  from  Clinton  District  Court. 

Friday,  December:'  11. 

Action  upon  a  policy  of  insurance.  The  cause  was  tried 
to  the  court  without  a  jury,  and  judgment  was  rendered  for 
plaintiff.     Defendant  appeals. 

Craig ^  Collier  cfe  Craig  and  E,  S,  Bailey^  for  appellant. 

George  B,  Young  and  A.  Howat^  for  appellee. 

Beck,  Ch.  J. — I.  The  policy  contained  a  clause  provid- 
ing that  certain  conditions  printed  upon  the  back  of  it  con- 
stituted a  part  thereof.  One  of  these  conditions  is  in  the  fol- 
lowing language:  "If  the  interest  of  the  property  to  be 
insured  be  a  leasehold  interest,  or  other  interest  not  absolute, 
it  must  be  so  stated  in  the  policy,  otherwise  the  same  shall 
be  void."  The  policy  also  referred  to  the  application  of  the 
assured  as  forming  a  part  thereof.  In  this  application  she 
stated  that  no  person,  other  than  herself,  was  interested  in 
the  property. 

The  plaintiff^s  title  is  based  upon  a  deed  of  which  the  fol- 
lowing arc  the  material  points:  "  This  deed  of  bargain  and 
sale,  made  and  executed  the  twenty-first  day  of  November, 
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A.  D.  ISSljbj  and  between  Raphael  Rinehamraer  and  Julia 
A.  Rinehamraer,  his  wife,  of  the  county  of  Clinton  and  state 
of  Iowa,  parties  of  the  first  part,  and  Hattie  A.  Davis,  of  the 
same  place,  as  party  of  the  second  part,  witnesseth,  that  the 
said  parties  of  the  first  part,  for  and  in  consideration  of  the 
Bum  of  eight  thousand  dollars  in  hand  paid  by  the  said  party 
of  the  second  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, have  granted  and  sold,  and  do  by  these  presents  grant, 
bargain,  sell,  convey  and  confirm  unto  the  said  party  the  real 
estate  situated  in  the  county  of  Clinton  and  state  of  Iowa, 
and  known  and  described  as  follows,  to-wit,  [here  follows 
description  of  property;]  the  intention  being  to  convey  to 
Hattie  A.  Davis  a  life-estate  in  said  real  estate,  and  at  her 
death  to  then  vest  the  title  in  her  children, — that  is  to  say, 
the  children  of  her  body, — and  if  there  should  none  survive 
her,  then  the  said  real  estate  shall  revert  to  the  said  R.  Rine- 
hamraer, or  to  whomsoever  he  may  convey,  or  direct  the 
same  to  be  conveyed,  to  have  and  to  hold  the  afore-granted 
preraises,  with  all  the  appurtenances  thereto  belonging  unto 
the  said  second  party.  The  said  R.  Rinehamraer  hereby 
covenanting  for  himself,  his  heirs,  executors  and  adrainistra- 
tors  that  the  afore-granted  preraises  are  free  frora  any  incum- 
brance, except  a  mortgage  to  the  Perpetual  Building  Asso- 
ciation, of  Clinton,  Iowa,  which  said  grantee  assumes  and 
agrees  to  pay;  that  he  has  full  right,  power  and  authority  to 
sell  the  same,  and  he  will  warrant  and  defend  the  title  unto 
the  second  party  against  the  claira  of  all  persons  whoraso- 
ever  lawfully  clairaing  the  sarae;-  and  the  said  Julia  A.  Rine- 
hararaer  hereby  releases  and  relinquishes  all  her  share  of,  and 
right  of  dower  in  and  to,  the  above  granted  and  described 
premises." 

II.  It  becomes  a  material  question  for  our  determination 
whether  plaintiff  held  an  "  absolute  interest"  in  the  property 
insured.  By  the  term  "absolute  interest"  we  understand  a 
complete  and  perfect  interest,  not  an  estate  for  years  or  for  , 
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life.     An  estate  in  fee-simple  is   meant.     Counsel  for   the 
respective  parties  seem  to  concur  in  this  view. 

But  plaintiff's  counsel  insist  that  the  deed  to  plaintiff 
does  not  convey  such  a  title;  the  clause  thereof  declaring  the 
intention  of  the  grantor  being  not  of  the  habendum  part  of 
the  deed,  nor  of  the  description  of  the  estate  conveyed.  But 
it  is  in  fact  found  in  vehat  is  called  the  "premises"  of  the 
deed,  which  contains  a  description  of  the  proi)erty  conveyed* 
and  the  estate  granted.  The  clause  of  the  deed  describing 
the  estate  granted  in  unmistakable  language  declares  that  the 
intention  of  the  grantor  was  to  convey  a  life-estate.  That 
clause  is,  in  fact,  a  description  of  the  interest  granted,  and 
limits  it  to  an  estate  for  life.  The  deed  is  not  a  conveyance 
of  an  estate  in  fee-simple,  with  a  limitation  inconsistent  with 
the  grant,  as  is  the  case  with  the  deed  in  Case  v.  Dwirey  60 
Iowa,  442.  It  is  a  conveyance  of  a  life-estate,  and  nothing 
more.  "We  are  unable  to  see  how  the  description  of  the 
interest  conveyed  could  be  more  plainly  expressed  than  is 
done  in  this  deed.  We  discover  nothing  in  the  cases  cited 
by  plaintiff's  counsel  in  conflict  with  this  conclusion.  Green 
Bay,  etc.,  Co.  v.  Eewett,  65  Wis.,  96;  S.  C,  12  N.  W.  Hep., 
382,  is  relied  upon  by  plaintiff's  counsel  to  support  his  con- 
clusions. In  that  case  there  was  a  conflicting  description  of 
the  property  conveyed,  not  of  the  estate  granted.  The  deed, 
being  a  quitclaim,  purports  to  convey  all  the  grantor's  inter- 
est in  certain  land.  Another  subsequent  clause  further 
declares  that  the  interest  intended  to  be  conveyed  was  the 
same  the  grantor  had  acquired  under  a  sheriff's  deed.  He 
lield  an  undivided  half  of  the  land  under  that  deed,  and  the 
other  half  from  a  different  source.  We  need  not  determine 
whether  the  decision  of  the  case  is  in  accord  with  principles 
of  the  law.     It  is  distinguished  from  this  case  by  its  facts. 

III.  The  plaintiff  holding  not  the  absolute  interest, — the 
fee-simple  title, — but  a  life  estate,  the  condition  of  the  policy, 
declaring  that  if  her  interest  was  not  disclosed  the  policy 
shall  be  void,  is  broken,  and  by  the  terms  of  the  policy  no 
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recovery  can  be  had.  No  waiver  of  this  breach  is  claimed. 
IV.  Much  is  said  in  argument  npon  the  question  whether 
the  declaration  of  plaintiff  in  her  application  as  to  her  inter- 
est  in  the  property  operates  as  a  warranty.  "We  need  not 
pursue  this  subject,  as  we  find  a  breach  of  an  express  condi- 
tion of  the  policy  which  defeats  recovery.  In  our  opinion, 
the  district  court  erred  in  holding  that  plaintiff  was  entitled 
to  recover  upon  the  undisputed  facts  of  the  cage  relating  to 
the  estate  of  plaintiff  and  the  condition  of  the  policy. 

Beversed. 


MONTGOHEBT   V.    SuTTON. 

1.  Arrest:  resistance  to  officer  making:  facts  not  justifying. 
A  person  who  resists  an  officer  in  making  an  arrest  cannot  justify  his 
resiitance  on  the  gpround  that  the  party  arrested  is  not  guilty  of  the 
charge  npon  which  he  is  arrested. 

2. :  WITHOUT  warrant:  when  lawful:  erroneous  instruc- 
tion. Under  §  4200  of  the  Code,  a  peace  officer  may  make  an  arrest 
without  a  warrant  when  a  public  offense  has  in  fact  been  committed, 
and  he  has  reasonable  ground  for  believing  that  the  person  to  be  arrested 
has  committed  it;  and  an  instruction  given  herein,  limiting  the  right 
to  make  such  arrest  to  cases  where  an  offense  is  committed  or  threatened 
in  the  officer's  presence  at  the  time  of  the  arrest,  or  afterwards  only  in 
case  the  offender  is  likely  to  escape,  held  erroneous. 

Appeal  J^rom  Story  District  Court. 
FBtDAY,  December  11. 

The  petition  in  this  case  sets  forth  two  canses  of  action, 
one  for  false  imprisonment,  the  other  for  malicious  prosecu- 
tion. In  addition  to  general  denials  of  the  averments  of  the 
petition,  the  answer  avers  that  defendant  was  the  marshal  of 
the  city  of  Boone,  and  acted  as  such  in  making  the  arrest, 
and  in  instituting  the  proceedings  of  which  plaintiff  complains 
Vol.  LXVII— 32 
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The  answer  also  pleads  justification  of  tUe  acts  of  the  defend- 
ant. There  was  a  trial  by  jury,  which  resulted  in  a  verdict 
and  judgment  for  the  plaintiff  for  $600  for  the  imprison- 
ment, and  $187  for  the  alleged  malicious  prosecution.  Defend- 
ant appeals. 

IIull  (&  Whittakery  F.  D.  Thompson  and  Oeo.  G.  Wright^ 
for  appellant. 

Holmes  iSs  Ooode^  for  appellee. 

RoTHROOK,  J. — This  cause  has  once  before  been  in  thia 
court.  See  58  Iowa,  697.  The  leading  features  of  the  case 
are  there  stated,  and,  although  the  facts  in  the  last  trial  ai*e 
not  identical  with  those  in  the  first,  there  is  no  such  variance 
as  renders  it  necessary  to  do  more  than  refer  to  the  former  opin- 
ion. That  the  defendant  was  marshal  of  the  city  of  Boone,  and 
arrested  and  imprisoned  plaintiff,  and  afterwards  filed  an 
information  against  him,  and  prosecuted  him  for  an  alleged 
offense,  are  conceded  facts.  The  questions  in  the  case  are: 
"Were  the  arrest  and  imprisonment  without  authority  of  law? 
and,  was  the  prosecution  malicious  and  without  probable 
cause  ? 

The  defendant  claims  that  the  plaintiff  was  rightfully 
arrested,  because,  while  defendant  was  attempting  to  arrest 
1.  AttRBST :  one  Hart  upon  the  streets  of  the  city  for  the  yio- 
ofiicermak-  latiou  of  an  ordinance  of  the  city,  the  plaintiff 
Justifying.  willfully  and  knowingly  resisted  and  opposed  the 
arrest,  and  that  thereupon  the  defendant  arrested  the  plaint- 
iff for  such  resistance.  We  held  upon  the  former  appeal, 
following  State  v.  Bates,  23  Iowa,  96,  that  a  party  who 
resists  an  officer  in  making  an  arrest  of  another  cannot  jus- 
tify his  resistance  upon  the  ground  that  the  party  charged 
and  arrested  by  the  officer  is  not  in  fact  guilty.     The  arrest 

2. :  with-  of  the  plaintiff  was  made  by  the  defendant  with- 

when  lawfui:  out  a  Warrant.     The  court  instructed  the  jury 

erroneous  /.        .        /.        i  %  11 

Instruction,      upon  the  cause  of  action  for  the  arrest  as  toUows: 
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(4)  "To  entitle  the  plaintiff  to  recover  in  this  action  on  the 
first  count  of  his  petition,  he  must  satisfy  the  jury,  by  a  pre- 
ponderance of  evidence — Fvrst^  that  the  defendant  arrested 
and  imprisoned  him  without  warrant,  and  at  a  time  when 
plaintiff  was  not  committing,  or  threatening  to  C/Ommit,  a 
crime  or  misdemeanor,  nor  likely  to  escape  after  having  so 
committed  a  crime  or  misdemeanor,  in  said  defendant's  pres- 
ence or  view;  and  if  you  find  from  the  evidence  that  defend- 
ant did  so  arrest  and  imprison  the  plaintiff,  then  you  must 
find  for  the  plaintiff  on  the  first  count  of  his  petition  for 
whatever  amount  in  damages  you  find  from  the  evidence  he 
has  sustained  by  reason  of  such  false  imprisonment,  if  any." 
"We  thought  upon  the  oral  argument  that  the  giving  of  the 
above  instruction  would  require  the  reversal  of  the  case,  and 
our  subsequent  consultation  and  examination  of  the  record 
has  confirmed  us  in  that  view.  A  great  mass  of  testimony 
was  introduced  upon  the  trial  upon  the  question  whether  or 
not  the  plaintiff  resisted  the  defendant  when  he  arrested 
Hall.  It  was  one  of  the  principal  contested  questions  in  the 
case.  The  thought  of  the  instruction  under  consideration  is 
that,  if  the  plaintiff  did  resist  the  defendant  in  arresting 
Hall,  the  defendant  would  be  liable  if  he  afterwards  arrested 
the  plaintiff  without  a  warrant,  unless  the  plaintiff  was  likely 
to  escape.  Section  4200  of  the  Code  provides  that  a  peace 
officer  may  make  an  arrest  without  a  warrant,  "  when  a  pub- 
lic offense  has  in  fact  been  committed,  and  he  has  reasonable 
ground  for  believing  that  the  person  to  be  arrested  has  com- 
mitted it.'^  It  is  obvious  that,  in  view  of  this  provision  of  the 
statute,  this  instruction  cannot  be  sustained. 

In  discussing  this  question  in  the  printed  argument  of 
of  appellant,  the  instruction  is  designated  as  number  threey 
when  it  should  be  number ybwr.  It  is  evidently  a  misprint, 
as  the  argument  has  no  application  to  instruction  number 
three,  and  no  exception  was  taken  to  that  instruction. 

II.  The  court  held  that  the  ordinances  of  the  city  under 
which  defendant  claimed  to  have  acted  were  inadmissible  aB 
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evidence,  because  they  were  void,  being  a  mere  re^nactment 
of  the  statntes  of  the  state.  They  were  allowed  to  be  intro- 
doced,  however,  as  bearing  upon  the  question  of  a  want  of 
malice  in  the  defendant.  We  do  not  think  it  necessary  to 
determine  the  question  as  to  the  validity  of  these  ordinances. 
If  the  plaintiff  was  guilty  of  resisting  an  officer,  he  was 
liable  to  arrest  under  section  3960  of  the  Oode,  and  the  defend- 
ant was  justified  in  arresting  him  without  a  warrant  where- 
ever  he  could  find  him. 

Revbbsed. 


Kent  v.  Coquillard. 


1.  Fraotioe  in  Supreme  Oourt :  ambndbo  abstract.    Where  appd- 

lee  files  an  amended  abstract,  it  will  be  taken  as  true,  unless  denied  by 
appellant. 

2.  :  presumption  in  favor  of  trial  court.    Where  the  record 

as  presented  to  this  court  shows  that  the  trial  court  found  that  appel- 
lant was  duly  and  legally  served  with  process,  it  must  be  presumed,  in 
in  the  absence  of  a  sbowin^r  to  the  contrary,  that  such  finding  was 
based  on  sufficient  evidence. 

Appeal  from  Plymouth  Circuit  Court. 
Friday,  December  11. 

A  judgment  by  default  having  been  rendered  in  a  fore- 
closure proceeding  against  defendant  and  others,  he  made  a 
motion  to  set  aside  the  judgment  and  for  permission  to 
defend,  which  was  overraled.  From  the  order  overruling  the 
motion  the  defendant  appeals. 

ArgOy  Kelley  c&  Augir  and  A.  11.  Laiorence^  for  appellant. 

nickel  <&  Bull  and  Joy^  Wright  dk  IludBon^  for  appellee. 

Beck,  Ch.  J. — I.  Service  of  notice  of  the  action  was 
made  upon  defendant  by  publication.     The  motion  to  set  aside 
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the  judgment  and  for  permission  to  defend  is  based  upon  the 
ground  that  the  affidavit  required  by  the  Code,  §  2618,  does 
not  comply  with  that  provision.  The  affidavit  shows  that 
personal  service  cannot  be  made  within  the  state  upon  all  the 
defendants,  but  fails  to  state  specifically  that  such  service 
cannot  be  made  upon  defendant.  The  record  shows  that  prior 
to  the  rendition  of  the  judgment  another  affidavit  was  filed, 
substantially  complying  with  the  requirements  of  the  section 
of  the  Code  above  cited.  The  first  affidavit  was  not  entered  in 
the  appearance  docket  as  required  by  the  Code,  §  200. 

II.  Counsel  for  defendant  insist  that  the  judgment  was 
rendered  without  jurisdiction,  for  the  reason  that  there  was 
no  service  of  the  notice  as  required  by  the  statute.  This 
position  is  based  upon  the  ground  that  there  was  no 
affidavit,  as  required  by  the  statute,  which  would  authorize 
the  publication  of  notice,  and  for  the  further  reason  that, 
as  the  first  affidavit  wa§  not  entered  in  the  appearance  docket, 
it  cannot  be  regarded  as  having  been  filed  in  the  case. 

III.  The  plaintiff  files  an  amended  abstract  for  the  pur- 
pose of  setting  out  fully  the  judgment  against  defendant  It 
recites  that  the  court  found  that  all  the  defendants,  naming 
appellant  among  the  others,  were  '*  duly  and  legally  served 
with  notice,"  etc  This  abstract  is  not  denied  by  defendant. 
The  defendant's  abstract  does  not  show  that  it  contains  all 
the  records  and  evidence  submitted  to  the  court  upon  the 
trial.  In  the  absence  of  a  showing  in  the  record  to  the  con- 
trary, we  are  required  to  presume  that  there  was  before  the 
court  sufficient  evidence  to  justify  the  finding  that  defendant 
had  been  "  duly  and  legally  "  served  with  proceas.  Hale  v. 
First  Nat.  Bank,  60  Iowa,  643. 

We  reach  the  conclusion  that  the  judgment  of  the  circuit 
court  overruling  defendant's  motion  ought  to  be  sustained. 

Affirmed. 
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Burrows  v.  Frank  et  al. 

1.  Pleading:  sufficibncy  ov  pbtitiok  to  warrant  jodoicbnt: 
ALLBGATiON  09  AOBNCT.  Actiou  to  recoYer  of  defendants  the  benefits 
of  a  contract  made  by  them,  as  agents  of  plaintiff,  with  a  third  party. 
Upon  examination  of  the  original  and  amended  petitions,  held  that  the 
allegations  of  agency  were  sufficient  to  sustain  a  finding  and  judgment 
for  plaintiff. 

Appeal  from  Adams  Circuit  Court. 

Friday,  December  11. 

Defendants  filed  a  motion  in  arrest  of  judgment  and  for 
a  new  trial,  which  was  overruled,  and  they  appeal. 

C.  D,  Kasaon  and  T.  M,  Stewart^  for  appellants. 

Anderson  <&  Towner^  for  appellee.  • 

Seeyers,  J. — The  original  petition  contains  two  counts. 
The  first  states  that  plaintiff  applied  to  defendants  to  nego- 
tiate a  loan  for  him,  which  they  did,  and  exacted  or  received 
$49.60  more  interest  than  was  due,  and  judgment  is  asked 
therefor.  The  second  count  states  that  a  large  part  of  the 
loan  so  obtained  was  payable  to  Mrs.  Coleman,  and  that 
about  the  time  the  same  became  due  the  plaintiff  applied  to 
the  defendants,  "  who  were  the  agents  of  said  Eliza  R.  Cole- 
man, and  through  whom  she  collected  the  interest  as  the  same 
accrued  on  said  loan,"  for  an  extension  thereof  at  a  lower 
rate  of  interest;  that,  in  truth  and  in  fact,  Mrs.  Coleman 
granted  such  extension  at  a  reduced  rate  of  interest,  but  that 
defendants  informed  the  plaintiff  that  no  extension  could  be 
granted  at  a  less  rate  of  interest,  and  thereafter  they  paid 
the  rate  of  interest  provided  in  the  contract;  and  the  plaint- 
iff seeks  to  recover  the  difference  between  the  two  rates.  A 
motion  was  filed  for  a  more  specific  statement,  to  which  the 
plaintiff  submitted  in  part,  and  filed  what  is  called  an  ^^amended 


DECEMBER  TERM,  1885.  503 

Burrows  t.  Fiank  et  al. 

petition."  This  petition  contains  two  counts.  The  first  is 
in  substance  the  same  as  the  first  count  in  the  original  peti- 
tion, except  that  it  states  that  the  defendants  were  acting  as 
plaintiff's  <' agents  in  said  loan  negotiations  and  the  payment 
of  the  interest."  The  material  portions  of  the  second  count 
are  as  follows;  "  That  about  the  time  "  the  loan  became  due 
the  plaintiff  desired  and  requested  "  the  defendants  to  pro- 
cure an  extension  of  time  on  said  loan  at  eight  per  cent  inter- 
est; that  said  defendants  induced  plaintiff  to  believe,  and  he 
did  believe,  that  no  extension  of  said  loan  could  be  obtained, 
but  stated  to  plaintift'  that  foreclosure  proceedings  would  not 
be  commenced  if  he  would  continue  to  pay  the  ten  per  cent 
interest  until  the  principal  was  demanded."  It  is  then  stated 
that  the  payee  of  the  mortgage  in  fact  agreed  to  accept  eight 
per  cent  interest,  but  that  the  plaintiffs  paid  the  defendants  ten 
per  cent,  and  for  the  difference  between  these  two  sums  the 
plaintiff  asked  judgment  The  answer  of  the  defendant 
denied  the  allegations  of  the  petition,  and  in  relation  to  the 
transaction  stated  in  the  second  count,  stated  that  they  were 
the  agents  of  Mrs.  Coleman.  There  was  a  trial  to  the  court, 
and  the  court  found  "  that  the  defendants  were  acting  as  the 
agents  of  plaintiff  in  negotiating  the  agreement"  in  relation 
to  the  extension  of  time  and  abatement  of  interest,  and  "  that 
the  benefit  of  that  agreement  accrued  to  the  plaintiff." 
Judgment  was  rendered  on  the  second  count  for  the  plaintiff. 
The  defendants  moved  the  court  to  arrest  the  judgment,  and 
for  a  new  trial,  on  the  ground  that  no  cause  of  action  wag 
stated  in  the  second  cr>unt,  and  that  thereunder  the  plaint- 
iff was  entitled  to  no  relief  whatever.  The  motion  was 
overruled. 

I.  The  appellants  maintain  that  the  petitions  must  be 
regarded  as  one  pleading,  and  construed  accordingly.  Code, 
§  2692;  Montgomery  v.  Schockey^  37  Iowa,  107;  Cooley  v. 
Brown^  35  Iowa,  475 ;  Kostendader  v.  Pierce^  37  Iowa,  645.- 
This,  for  the  purpose  of  the  case,  will  be  conceded.  Counsel 
for  the  defendants  contend  that  the  averments  in  the  second 
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count  of  the  petition,  and  amendment  thereto,  show  that,  iii 
obtaining  an  extension  of  time  and  abatement  in  the  rate  of 
interest  on  the  loan,  they  were  acting  as  the  agents  of  Mta. 
Coleman,  and  that  it  must  necessarily  follow  that  they  were 
liable  to  her  for  all  of  the  money  they  received  from  the 
plaintiff. 

The  petition  and  amended  petition  each  contain  two  counts, 
and  the  plaintiff  therein  seeks  to  recover  on  two  causes  of 
action.  Substantially,  each  count  (contains  a  statement  of  a 
cause  of  action  upon  which  the  plaintiff* is  entitled  to  recover, 
unless  the  objection  under  cousidei-ation  is  well  taken.  The 
two  causes  of  action  are  differently  stated  in  each  count  whicli 
has  reference  thereto.  In  the  first  count  in  the  petition  it  is 
simply  stated  that  the  plaintiff  applied  to  the  defendants  to 
procure  the  loan,  but  it  does  not  state  in  terms  whether  the 
defendants  acted  as  the  agents  of  Mrs.  Coleman  or  of  the 
defendants.  In  the  first  count  of  the  amended  petition,  it  is 
stated  that  the  defendants,  in  obtaining  the  loan,  acted  as  the 
agents  of  the  plaintiff.  It  seems  to  us  that  these  two  counts 
should  and  must  be  regarded  as  stating  the  same  cause  of 
action  in  a  different  manner. 

Now,  as  to  the  second  counts.  In  the  original  petition  it 
is  stated  that  the  defendants  were  acting  as  the  agents  of 
Mrs.  Coleman;  but  the  second  count  in  the  amended  petition 
does  not  contain  this  or  any  similar  averments.  On  the  con- 
trary, we  think  the  facts  stated  in  such  count  show  that  the 
defendants  were  acting  as  the  agents  of  the  plaintiff.  .  But, 
if  wrong  in  this,  we  are  sure  the  count  in  this  res])ect  must 
be  regarded  as  sufficient  after  verdict.  The  evidence  is  not 
before  us,  and  the  finding  of  the  court  has  the  force  and 
effect  of  a  verdict.  The  second  counts  in  the  petition  and 
amended  petition  ai*e  not  inconsistent  with  each  otlier,  and 
they  should  be  construed  as  each  stating  the  same  cause  of 
action  in  a  different  manner;  and  under  tlie  second  count  of 
the  amended  petition  the  plaintiff  was  entitled  to  all  the 

relief  he  obtained. 

Affirmed. 


DECEMBER  TERM,  1885.  505 

Fleming  v.  Tlie  Town  of  Sbommdoah. 


Fleming  v.  The  Town  of  Shenandoah. 

1.  Praotice:  allowing  bbporteb  to  rbad  notes  of  evidbncb  to 

JT7BT.  In  this  case,  after  the  jury  had  retired  for  deliberation,  the 
short-hand  reporter,  under  order  of  the  court,  but  in  the  absence  of  the 
court  and  counsel,  and  without  the  knowledgfe  of  appellant  or  its  coun- 
sel, went  into  the  jury  room  and  read  from  his  notes  such  portions  of 
the  evidence  as  the  jury  called  for.  Held  that  the  proceeding  was  with- 
out warrant,  and  that  on  account  of  the  irregularity  a  new  trial  should 
have  been  granted  on  defendant's  motion. 

2.  Husband  and  Wife:  injtjry  to  wipe  on  defective  sidewalk: 

RBCOVEBT  FOR   LOSS   OF    TIHB:    RULE    STATED    AND    APPLIED.       It 

would  seem  that  a  married  woman  cannot  recover  for  loss  of  time 
occasioned  by  an  ii\]ury,if  her  occupation  is  only  that  of  a  housewife  in 
her  husband's  family.  See  LyU  v.  Grai/,  47  Iowa,  153.  But  where  she 
has  a  separate  and  independent  employment,  which  she  habitually  fol- 
lows, and  for  which  she  receives  compensation  from  her  employers,  she 
may  recover  for  loss  of  time.  In  this  case,  where  plaintiff  was  habitu- 
ally engaged  in  washing  clothes  for  others  for  a  regular  compensation, 
held  that  she  was  entitled  to  prove  the  value  of  the  time  she  bad  lost  by 
the  ihjuiy  complained  of. 

8.  Evidence:  error  without  prejudice.  The  allowance  of  an 
improper  question,  though  objected  to,  is  no  ground  for  reversal,  when 
the  answer  given  does  not  prejudice  the  appellant. 

4.  Personal  Injury:  evidence:  visits  of  phtsician.  In  a  suit 
based  upon  personal  injury,  the  number  of  times  plaintiff  *s  physician 
called  on  her  to  treat  the  injury  was  material  as  bearing  on  the  question 
of  the  severity  of  the  injury. 

Ajpj>0al  from  Page  District  Court. 

Friday,  December  11. 

The  plaintiff  brought  this  action  to  recover  damages  for  a 
personal  injury,  which  she  alleged  she  received  by  falling 
upon  a  defective  sidewalk  in  the  town  of  Shenandoah.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the 
plaintiff..   Defendant  appeals. 


James  McCabe^  for  appellant. 
Stockton  dk  Keenan^  for  appellee. 
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RoTHRocK,  J. — I.  One  of  the  grounds  of  the  motion  for 
a  new  trial  was  that  William  E.  Butler,  the  official  short- 
1.  pBAcncB:  hand  reporter  of  the  court,  was  permitted  to  go 
portertoread  into  the  jury  room  and,  in  the  absence  of  court 
dencetojury.  and  counsel,  and  without  the  knowledge  of 
the  defendant  or  counsel,  read  from  his  notes  taken  at  the 
trial  such  portions  of  the  testimony  as  the  jury  called  for. 
It  is  stated  in  the  abstract  that  the  following  was  appended 
to  the  motion  for  a  new  trial:  "John  W.  Harvey,  judge  of 
said  court,  sworn,  stated  that,  after  the  jury  had  been  out 
some  time,  he  received  a  communication  from  the  foreman 
requesting  that  the  short-hand  reporter  be  sent  in  to  read  cer- 
tain testimony,  not  stating  what  testimony  they  desired  to 
hear.  The  judge  sent  the  reporter  into  the  room,  without 
consulting  either  of  the  attorneys,  to  read  the  testimony  that 
the  jury  desired.  Don't  remember  that  either  counsel  were 
present  at  the  time.  The  reading  by  the  reporter  was  not  in 
presence  of  the  court,  but  in  the  jury  room,  if  there  was  any 
reading,  and  it  is  presumed  there  was.  Wm.  E.  Butler, 
official  reporter,  in  pursuance  with  Judge  Harvey's  direction: 
I  read  to  the  jury  in  the  jury  room  Wm.  McMahon's  testi- 
mony, both  direct,  cross-examination,  redirect  examination, 
and  a  portion  of  R.  W.  Morse's  testimony." 

Counsel  for  appellant  insists  that  the  motion  for  a  new 
trial  should  have  been  sustained  because  of  this  irregularity 
in  the  course  of  the  trial.  We  think  the  position  is  well 
taken.  It  is  provided  in  section  2791  of  the  Code  that  wlien 
the  jury  retire  for  deliberation  upon  the  case  they  shall  be 
kept  together  under  the  charge  of  an  officer  until  they  agree, 
or  are  discharged  by  the  court,  and  that  the  officer  having  the 
jury  under  his  charge  shall  not  suffer  any  communication  to 
be  made  to  them,  or  make  any  himself,  except  to  ask  them  if 
they  have  agreed  upon  a  verdict,  unless  by  order  of  the  court. 
Section  2797  is  as  follows:  Upon  retiring  for  deliberation 
the  jury  may  take  with  them  all  books  of  account,  and  all 
papers  which  have  been  received  as  evidence  in  the  cause, 
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except  depositions,  which  shall  not  be  so  taken  unless  all  the 
testimony  is  in  writing,  and  none  of  the  same  has  been 
ordered  to  be  struck  onf  The  evident  purpose  in  exclud- 
ing  the  depositions  is  that  they  shall  not  be  given  more  con- 
sideration by  the  jury  than  the  oral  testimony  in  the  case. 
Beading  to  the  jury  a  part  of  the  testimony  from  the  short- 
hand notes  would  have  precisely  the  same  effect.  It  cannot 
be  claimed  that  there  is  any  authority  of  law  or  practice, 
written  or  unwritten,  which  can  justify  an  order  to  the  short- 
hand reporter  to  go  into  the  jury  room  and  read  testimony 
to  the  jury,  unless  by  the  consent  of  the  parties.  It  never 
has  been  regarded  as  within  the  province  of  even  the  trial 
judge  to  have  any  communication  with  the  jury  upon  the 
law  or  the  facts  of  the  case  after  they  have  retired  for  deliber- 
ation, unless  by  the  consent  of  the  parties,  or  unless  they 
request  further  instructions,  in  which  case  they  should  be 
brought  into  court  for  that  purpose. 

II.  The  plaintiff  in  her  petition  claims  damages  for  loss 
of  time  and  expense  of  medical  attendance  caused  by  the 
2.  HUSBAND  i»j^ry  of  which  she  complains.  The  answer  was 
fnjury^ta'wife  a  general  denial.     The  plaintiff  was  a  witness  in 

on  defective     i  -u  v    ix»        j  i.  •      i.* 

sidewalk:  re-  her  own  behalf,  and  upon  her  cross-examination 
loss  of  time:     it  was  made  to  appear  that  she  was  a  married 

rule  stated 

aodappUed.    woman,  living  with  her  husband  at  the  time  she 

received  the  injury  and  up  to  the  time  of  the  trial.     It  was 

shown  by  her  testimony  that  she  followed  washing  clothes 

for  a  livelihood,  and  that  she  received  one  dollar  a  day  for 

her  services;  that  she  conducted  her  own  business,  and  had 

regular  places  where  she  pursued  her  employment;  and  that 

when  she  was  through  work  at  a  place  the  money  was  paid 

to  her,  and   she  used  it  in  support  of  her  family.     The 

defendant's  counsel  moved  to  exclude  all  of  the  testimony  as 

to  the  business  in  which  the  plaintiff  was  engaged,  and  the 

motion  was  overruled.     It  is  insisted  by  counsel  for  appellee 

that  the  ruling  was  correct,  because  the  defendant  made  no 

issae  in  its  answer  upon  the  question  as  to  the  right  of  the 
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plaintiff  to  recover  for  lost  time.  We  need  not  determine 
that  question.  We  think  that,  under  the  evidence,  the 
plaintiff  was  entitled  to  claim  reimbursement  for  the  time 
which  she  was  prevented  from  following  her  usual  avocation. 
It  appears  that  she  had  a  business  or  occupation  independent 
of  her  husband,  and  that  she  pursued  it  as  a  means  of  earn- 
ing a  livelihood  for  herself  and  family.  Under  section  2211 
of  the  Code  she  had  the  right  to  receive  the  wages  of  her 
personal  labor,  and  maintain  an  action  therefor.  She  cannot 
recover  for  loss  of  time  occasioned  by  an  injury  if  her  occu- 
pation is  that  of  mere  housewife  in  the  family  of  a  husband. 
LyU  V,  Gray^  47  Iowa,  1 53.  But  when  she  has  a  separate 
and  independent  employment,  which  she  habitually  follows, 
and  for  which  she  receives  compensation  from  her  employers, 
she  may  recover;  and  it  makes  no  difference  how  humble  or 
how  exalted  the  employment  may  be.  The  test  of  her  right 
to  damage  for  loss  of  time  is  whether  she  was  in  the  employ- 
ment of  persons  other  than  her  husband  on  her  own  account, 
or  carrying  on  some  business  in  her  own  behalf.  Mewhirter 
V.  Batten^  42  Iowa,  288;  Tuttle  v.  Chicago^  H.  I.  cfe  F.  li'y 
Co.y  Id.,  618. 

III.  It  is  claimed  that  the  court  erred  in  permitting  the 
plaintiff  to  testify  as  to  the  expense  of  the  medical  treatment 
3.  bviobkcb:    made  necessary  by  the  injury.     The  ready  answer 

prejudice.       to  this  is  that  the  witness  stated,  in  answer  to  the 

question  objected  to,  that  she  did  not  know,  as  she  had  not 

settled  with  her  physician.     She  was  also  permitted  to  state, 

over  the  defendant's  objection,  that  her  physi- 

4.  PERSONAL  J  '  r    J 

denc7:' Visits  ^^*°  visited  her  seven  times  for  the  purpose  of 
of  physician,  giving  attention  to  her  injuries.  This  evidence 
was  competent  as  bearing  upon  the  question  as  to  the  sever- 
ity of  the  injury,  if  for  no  other  reason. 

IV.  A  great  many  other  errors  are  assigned  and  argued. 
We  have  given  them  such  consideration  as  they  seem  to 
demand.  None  of  them  are  well  taken,  and  it  would  be  a 
useless  waste  of  time  to  discuss  them  at  length.     The  case 
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was  in  the  main  fairly  tried,  and  but  for  the  error  in  permit- 
ting the  short-hand  reporter  to  enter  the  jury  room  and  read 
from  his  notes  to  the  jury,  we  would  promptly  affirm  the 
judgment.     For  that  error  it  must  be 

Revebshd. 


67    500 

91    6g7; 

07    60eJ 

Wilson  v.  The  Des  Moines,  Osceola  &  Southern  R'r  Co.     IIL-M 

1.  Bailroads:  occupation  of  alley:  diminution  of  rental  value 
OF  pbopebty:  bvidbncb.  Where  the  qaestion  related  to  the  diminu- 
tion of  the  rental  value  of  town  property  by  reason  of  the  construction 
and  operation  of  a  r^Iway  over  and  along  an  adjacent  alley,  held  that 
it  was  proper  to  show  how  the  occnpanti  of  the  property  were  annoyed 
by  the  noise,  escape  of  fire  from  engines,  etc.,  by  the  operation  of  the 
road. 

2. : :  ACTION  by  abbuttino  lot  owner:  subsequent  assess- 
ment OF  DAMAGES  ON  COMFANT*S  MOTION  NO  BAR  TO  ACTION:  EVI- 
DENCE. Defendant  built  its  road  along  an  alley  adjacent  to  plaintiff's 
town  property,  without  first  compensating  plaintiff  for  his  damages,  as 
required  by  §  464  of  the  Code.  Plaintiff  brought  this  action  to  recover 
his  damages.  Defendant  pleaded,  as  in  bar  of  the  further  prosecution 
of  the  action,  that  subsequent  to  the  beginning  of  the  action  it  caused 
plaintiff's  damages  to  be  ascertained,  in  the  manner  provided  by  law, 
and  that  such  assessment  was  made  as  of  the  time  when  the  road  was 
constructed  in  the  alley,  and  interest  was  computed  thereon  up  to  the 
date  of  assessment,  and  that  plaintiff  had  appealed  from  the  award. 
Endence  offered  in  support  of  this  defense  was  excluded  upon  plaint- 
iff's objection.  Held  that  it  was  rightly  excluded,  because  there  was 
no  warrant  in  law  for  the  assessment  of  plaintiff 's  damages  prior  to  the 
date  of  the  assessment,  and  that  the  plea  was  no  defense  to  the  action 
as  to  such  damages. 

Appeal  from   Clarke  Circuit   Court, 

Friday,   December   11. 

The  plaintiff  is  the  owner  of  two  lots  in  the  town  of  Osce- 
ola, upon  which  his  dwelling-house  and  out-buildings  are 
situated.  There  is  a  street  in  front  of  his  lots,  and  an  alley 
in  the  rear,  which  is  about  twentj^  feet  wide.     The  defend- 
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ant  constructed  its  railroad  along  the  alley,  and  laid  down 
two  railroad  tracks  therein,  so  that  the  plaintiff  was  prevented 
from  having  access  to  his  barn  by  way  of  the  alley.  This 
action  was  brought  to  recover  damages  for  so  obstructing  the 
alley.  There  was  a  trial  by  jury,  which  resulted  in  a  verdict 
and  judgment  for  the  plaintiff.     Defendant  appeals. 

Mclntire  Bros.,  for  appellant. 

TT.  B,  Tallman^  for  appellee. 

RoTHRocK,  J. — I.  Tlae  plaintiff,  in  his  petition  and 
amended  petition,  set  out  at  great  length  the  manner  in 
1.  RAILROADS:  whlch  his  propcrty  was  injured  and  he  was 
auey?mm?nu-  damaged.  In  response  to  a  motion  filed  by  the 
vaiueofprop-  defendant,  the  court  struck  out  all  claims  for 
deuce.  damages,  excepting  the  diminution  of  the  rental 

value  of  the  plaintiff's  property  from  the  time  the  alley  was 
obstructed  by  the  defendant  up  to  the  commencement  of  the 
suit.  The  plaintiff  excepted  to  this  ruling,  but  did  not  stand 
upon  his  exception.  The  cause  was  tried  to  the  jury,  in 
accord  with  the  ruling  of  the  court,  and  the  charge  to  the 
jury  directed  that  the  measure  of  damages  was  the  difference 
in  the  rental  value  occasioned  by  appropriating  the  alley  of 
the  defendant,  from  the  time  of  such  appropriation  to  the 
commencement  of  the  suit.  The  plaintiff  made  no  objection 
to  the  instruction,  and  does  not  appeal.  It  will  thus  be  seen 
that  the  ruling  of  the  court  narrowed  the  plaintiff's  claim 
down  to  a  single  injury. 

In  the  introduction  of  the  evidence  the  court  permitted  the 
plaintiff  to  show  how  the  occupants  of  the  property  were 
annoyed  by  the  noise,  escape  of  fire  from  engines,  etc.,  by  the 
operatioA  of  the  road.  The  defendant  objected  to  this  evi- 
dence. The  court  admitted  the  evidence,  upon  the  ground 
that  all  the  facts  attending  t)ie  use  and  operation  of  the  rail- 
road were  proper  to  be  given  in  evidence  as  bearing  upon  the 
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rental  value  of  the  property.  We  think  the  ruling  of  the 
court  was  correct.  The  jury  were  required  to  determine  the 
rental  value,  and  it  was  maifestly  proper  to  put  them  in 
possession  of  all  the  facts  attendant  upon  the  occupation  of 
the  alley  by  a  railroad. 

II.     The  railroad  was  constructed  in  the  alley  about  the 
month  of  March,  1882.     This  action  was  commenced  on  the 

2, .  .  iirst  day  of  February,  1883.     It  is  alleged  in  the 

JbbttUiug  lot  answer  that,  before  laying  down  the  track  in  the 
SSJoen't*"  '  alley,  the  town  council  of  Osceola  granted  to  the 
damugeson     defendant  the  risriit  to  do  so,  and  this  fact  is  not 

company's 

motion  no  bar  disputed.     The  defendant  further  averred  that  on 

to  action:  evi-         *^ 

dence.  February  21,  1883,  the  defendant  caused  a  sher- 

iflf's  jury  to  be  impaneled,  to  assess  the  damages  to  the  plaint- 
iff by  reason  of  the  construction  of  the  road,  and  that  said 

jury  did  in  due  and  legal  form  assess  said  damages,  and  that 
such  assessment  was  made  as  of  the  time  when  the  railroad 
was  constructed  in  the  alley,  and  interest  computed  thereon 
np  to  the  date  of  assessment.  It  was  claimed  in  the  answer 
and  upon  the  trial  that  the  assessment  so  made  was  a  bar  to 
the  further  prosecution  of  this  case  for  damages.  The  court 
below  did  not  so  regard  it;  and  when  the  defendant  sought  to 
introduce  the  assessment  in  evidence,  an  objection  to  the 
same  by  the  plaintiff  was  sustained.  The  defendant  also 
offered  to  show  that  the  plaintiff  had  appealed  from  the  award 
of  the  sheriff's  jury  to  the  circuit  court,  and  this  evidence 
was  excluded.  Complaint  is  made  by  tha  defendant  because 
the  court  did  not,  in  its  charge  to  the  jury,  state  all  the  issues, 
in  that  the  answer  in  bar,  founded  upon  the  award,  was  not 
in  any  manner  called  to  the  attention  of  the  jury.  The  court 
evidently  was  of  the  opinion  that  the  award  was  no  defense 
to  this  action.  If  this  was  a  correct  view  of  the  case,  the  rul- 
ing made  in  excluding  the  evidence  of  the  award  took  that 
question  away  from  the  jury,  and  any  reference  to  it  in  the 
instructions,  other  than  a  statement  that  it  was  not  to  be 
considered,  would  have  been  improper.     The  defendant  con- 
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tends  that  the  assessment  made  by  the  sheriff's  jnry  was  a 
bar  to  the  action,  and  that  the  circnit  court  erred  in  not  so 
holding.     This  is  the  material  question  in  the  case. 

It  is  not  claimed  by  the  defendant  that  the  plaintiff  did  not 
have  a  right  of  action  when  the  suit  was  commenced.  The 
claim  is  that  when  the  right  of  way  was  condemned,  and 
interest  allowed  on  the  damages  from  the  date  of  laying  down 
the  railroad  tracks  in  the  alley,  the  plaintiff's  right  to  prose- 
cute the  action  should  cease  from  that  time.  Appellant 
relies  upon  Conger  v,  Burlington  <b  S.  W.  R^y  Co,^  41  Iowa, 
419.  That  case  does  not  determine  the  question  now 
under  consideration.  A  very  cursory  reading  of  the  opin- 
ion demonstrates  the  statement  we  make.  The  difference 
between  the  cases  is  so  obvious  that  we  cannot  be  expected  to 
take  the  time  and  space  to  point  it  out.  Further  reliance  is 
had  on  the  case  of  Daniels  v.  Chicago^  I.  df  Jf.  R.  Co,y  41 
Iowa,  52.  In  that  case  the  railroad  company  entered  upon 
plaintiff's  lot,  and  used  it  for  railroad  purposes,  without 
instituting  condemnation  proceedings.  The  plaintiff  brought 
an  action  of  ejectment,  and  recovered  judgment.  Daniels  v. 
Chicago,  cfe  N.  W.  R^y  Co,,  36  Iowa,  129.  Thereupon  the 
defendant  caused  the  plaintiff 's  damages  to  be  assessed  under 
the  statute.  It  was  held  that  the  measure  of  compensation 
to  which  plaintiff  was  entitled  was  the  damages  he  suffered 
at  the  date  of  the  occupation  of  the  lot  by  the  railroad  com  • 
pany,  with  interest.  Under  the  statute  applicable  to  that 
case,  it  was  held  that  there  was  no  provision  of  law  prohibit- 
ing the  corporation  from  entering  upon  the  land  prior  to  the 
assessment,  or  requiring  the  assessment  to  be  had  before  the 
hmd  was  occupied;  that  either  party  was  authorized  to  insti- 
tute proceedings  for  the  assessment  of  the  land-owner's  dam- 
ages; that  the  land-owner  in  that  case  could  have  instituted 
the  statutory  proceedings  at  any  time;  and  that  the  railroad 
company  held  the  land  at  the  sufferance  of  the  owner. 

The  rights  of  the  parties  in  the  case  at  bar  are  quite  differ- 
ent.    Section  464  of  the  Code  provides  that  no  railroad  track 
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can  be  laid  down  in  any  street  "nntil  after  the  injury  ta 
property  abutting  on  the  street  *  *  *  upon  which 
such  railway  track  is  proposed  to  be  laid  down  has  been 
ascertained  and  compensated  in  the  manner  provided  for 
taking  private  property  for  works  of  internal  improvement, 
as  provided  in  chapter  4,  title  JO,  of  the  Code."  In  the  case 
of  Mulholland  v.  Dea  Moines^  A.  cfe  W.  R.  Cq.^  60  Iowa, 
740,  it  was  held  that,  under  this  provision  of  the  statute,  the 
land-owner  is  not  authorized  to  cause  a  sheriff's  jury  to  assess 
the  damages,  and  that  the  corporation  is  alone  authorized  to 
institute  such  proceedings,  and  that  such  proceedings  should 
be  had  before  property  is  entered  upon  or  appropriated.  It 
will  thus  be  seen  that  there  is  no  authority  for  an  assessment 
of  damages  now  for  then,  or  running  back  to  the  time  when 
the  railway  was  located  and  constructed  in  the  street  or  alley. 
This  act  was  done  by  the  defendant  in  direct  violation  of  a 
plain  provision  of  the  statute,  and  for  which  it  is  liable  in 
damages.  And  it  appears  to  us  that  it  is  the  plaintiff's  right  to 
I'ecover  such  damages  as  he  sustained  up  to  the  commencemeiit 
of  his  suit,  or  until  a  new  appropriation  of  the  land  was  made 
by  the  assessment  of  the  damages  and  condemning  the  right 
to  use  the  alley  for  railroad  purposes.  As  the  plaintiff  had 
no  right  to  institute  the  proceedings,  and  the  defendant  is 
required  to  do  so  before  locating  its  line  and  laying  down  its 
tracks,  it  seems  to  us  that  it  is  fair  and  equitable  to  require 
the  defendant  to  pay  the  proper  damages  down  to  the  time 
that  it  commences  anew  to  appropriate  the  right  which,  under 
the  statute,  may  be  regarded  as  a  new  entry  upon  the  street 
and  appropriation  of  the  right.  We  think  the  ruling  of  the 
court  below  was  correct. 

III.  There  are  other  questions  made  by  counsel  for  appel- 
lant. They  do  not  appear  to  us  to  be  well  taken;  and,  if  they 
were  such  as  to  demand  serious  consideration,  we  would  be  pre- 
cluded from  examining  them,  because  the  assignments  of  error 
are  not  sufficiently  specific. 

Affibmed. 
Vol.  LXVII— 33 
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Cunningham    v.    The    Chicaoo,    Bublinoton  &    Quinct 
Railway  Co. 

1.  Appeal  to  Supreme  Court:  lbss  than  $100:  questions  kot 
COK8IDEREO.  On  the  the  appeal  of  a  case  ioTolfingr  less  than  $100,  this 
court  will  not  reyiew  a  pari  of  an  instruction  gi?en  on  the  trial,  nor  will 
it  pass  on  a  question  certiBed,  when  it  contains  assumptions  of  fact  in 
conflict  with  the  record.  It  is  only  questions  actually  arising  in  the  case 
which  can  be  considered  on  such  appeals.    See  opinion  for  illustrationft. 

Appeal  from,   Clarke  Circuit   Court. 

Friday,  Dbcembeb  11. 

Action  to  recover  under  the  statute  double  the  value  of  a 
cow  killed  by  a  train  upon  defendant's  road.  There  was  a 
judgment  upon  a  verdict  for  plaintiff.     Defendant  appeals. 

Stuart  Bro8,^  for  appellant. 

James  Rice  and  TT.  B.  Tallman^  for  appellee. 

Beck,  Ch.  J. — I.  The  amount  in  controversy  being  less 
than  $100,  the  case  is  brought  here  for  decision  upon  ques- 
tions certified  by  the  judge  of  the  circuit  court.  These  ques- 
tions involve  the  correctness  of  an  instruction  which  is  set  out 
in  the  certificate  in  the  following  language:  "It  would  be 
negligence  to  run  a  train  at  a  high  rate  of  speed  in  view  oi 
the  crossing  of  a  public  highway  that  was  known  to  be  fre- 
quented by  stock,  when  such  high  rate  of  speed  would  involve 
additional  peril  to  both  train  and  stock."  Upon  inspection 
of  the  record,  we  find  the  instruction  in  question  in  the  fol- 
lowing language:  '*  It  would  be  negligence  to  run  a  train  at 
a  high  rate  of  speed,  when  done  in  view  of  a  known  danger, 
when  such  high  rate  of  speed  would  increase  the  danger  or 
hazard,  or  in  view  of  the  crossing  of  a  public  highway  that 
was  known  to  be  frequented  by  stock,  when  such  high  rate 
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of  speed  would  involve  additional  peril  to  both  train  and 
stock." 

The  following  questions  are  certified  for  our  decision: 
"Would  such  instructions  tend  to  mislead  the  jury  as  to  the 
law}  Is  it  necessarily  negligence  in  a  railroad  company  to 
run  its  trains  at  a  high  or  rapid  rate  of  speed  when  approach- 
ing the  crossing  of  a  public  highway  which  is  known  to  be 
frequented  by  stock,  although  it  is  not  at  the  time  known 
that  there  is  any  stock  on  or  near  such  crossing,  when  such 
high  rate  of  speed  would  involve  additional  peril  to  both  train 
and  stock?"  The  instruction  referred  to  in  the  first  question 
is  in  the  form  first  quoted  above. 

II.  It  will  be  observed  that  the  first  question  demands 
our  opinion  upon  an  instruction  diflering  in  form  from  the 
one  given.  The  whole  of  an  instruction  must  be  considered 
in  determining  its  correctness,  and  not  selected  parts  of  it. 

III.  The  second  question  assumes  that  no  stock  was  on 
or  near  the  crossing  where  the  accident  happened.  This  is  in 
conflict  with  the  record,  which  contains  evidence  tending  to 
show  that  cattle  were  near  the  crossing;  some  had  just  crossed 
the  railroad  track,  and  others  were  approaching  it  at  the  time. 
This  fact  presents  an  entirely  different  question  from  the  one 
certified.  We  cannot,  in  a  case  of  this  character,  answer 
questions  which  are  not  presented  in  the  record.  As  neither 
of  the  questions  certified  is  in  the  case,  we  cannot  pass  upon 
them.    The  decision  of  the  circuit  court  is 

Affibhed. 
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BoYLs  V.  Mallktt. 

1.  Trial  de  novo  in  Supreme  Court:  btidbnce  wanting.  A  trial 
de  novo  cannot  be  bad  wbere  it  is  not  Bbown  by  tbe  abstract  tbat  tbe 
evidence  was  ever  certified  by  tbe  trial  judge,  and  it  is  in  no  way  made 
to  appear  tbat  all  tbe  evidence  is  contained  in  tbe  abstract. 

Appeal  from  Decatur  Circuit  Court. 
Fbidat,  Deoeicbeb  11. 

pLAnrriFF  brought  this  action  in  equity,  to  quiet  in  him 
the  title  to  certain  real  estate.  Defendant  answers,  denying 
plaintiff's  claim,  and  in  a  cross-petition  he  asked  that  the  con- 
veyance under  whtch  plaintiff  claimed  to  own  the  premises 
be  canceled  and  set  aside,  and  that  his  title  to  the  property 
be  quieted.  The  cause  was  sent  to  a  referee,  who  heard  the 
evidence,  and  reported  that  the  equities  of  the  case  were  with 
plaintiff.  The  circuit  court  approved  the  report,  and  entered 
judgment  granting  to  plaintiff  the  relief  demanded  in  his 
petition.     Defendant  appeals. 

S.  n.  Amos  and  You7ig  <&  Parrish^  for  appellant. 

S.  A.  Gates  and  Warren  S.  Dungan^  for  appellee. 

Reed,  J. — Counsel  for  appellant  have  argued  certain  ques- 
tions of  fact,  which  they  claim  arise  under  the  evidence. 
We  cannot  consider  these  questions.  It  is  not  shown  by  the 
abstract  that  the  evidence  offered  or  introduced  on  the  trial 
was  ever  certified  by  the  judge  of  the  circuit  court,  as  is 
required  by  the  statute;  nor  is  it  in  any  manner  made  to 
appear  that  all  of  the  evidence  is  contained  in  the  abstract. 
The  cause  cannot,  therefore,  be  tried  de  novo  in  this  court; 
and, as  there  is  no  assignment  of  errors,  we  cannot  treat  it  as 
an  ordinary  action.     The  judgment  must  therefore  be 

Affibmbd. 
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Thb  State  v.  Ball. 

Thb  Samb  v.  Evans. 

Thb  Samb  v.  Bbooto  bt  al. 

Thb  Same  v.  Decoto. 

1.  Appeal:  insufficient  becord:  judgment  affibmed.  A  reyeraal 
cannot  be  had  for  allef^d  error  in  refasing  a  chanfi^e  of  venue  in  a  crim- 
inal case,  when  the  record  fails  to  show  the  gn^onds  on  which  the  change 
was  asked. 

Appeal  from  Harrison  District  Court. 

Fbidat,  Dbgembbb  11. 

No  appearance  for  appellants. 

A.  J.  Baker^  Attomey-generalj  for  the  State. 

Seevebs,  J. — These  causes  have  been  submitted  upon  writ- 
ten transcripts.  The  first  three  contain  the  indictment,  to 
which  the  defendants  pleaded  guilty,  upon  which  the  court 
rendered  judgment  in  each  case.  The  last  case  is  like  the 
others,  except  that  the  transcript  does  not  contain  a  copy  of 
the  indictment.  Motions  were  made  in  each  case  for  a  change 
of  venue,  which  were  overruled.  The  grounds  upon  which 
the  motions  were  based  are  not  stated  in  the  transcripts.  It 
is  obvious  that  we  can  do  nothing  but  afiirm  the  judgments 
of  the  district  court. 

Affibmed. 
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Fendbioe  V.  Fendriok  et  JlL. 

1.  Gift:  EYiDXNCB  NOT  SSTA.BLIBHIHO.  The  eyidenoe  in  this  case  (not 
set  out  in  opinion)  held  insufficient  to  establish  Uie  gift  of  a  farm  by 
plaintiff  to  defendant 

Appeal  from  Carroll  Circuit  Court. 

Fbidat,  Deoembeb  11. 

This  is  an  action  in  equity  to  recover  the  purchase  money 
of  certain  real  estate  alleged  to  have  been  conveyed  by  the 
plaintiif  to  the  defendant,  and  to  establish  and  enforce  a  ven- 
dor's lien  upon  the  same.  There  was  a  decree  in  the  court 
below  for  the  plaintiff.     Defendants  appeal. 

J.  M.  Drees  and  M.  W.  Beachy  for  appellants. 

Bowen  <k  Cloudy  for  appellee. 

EoTHBOCK,  J. — The  land  was  conveyed  by  the  plaintiff  to  the 
defendant  Anton  Fendrick  on  the  twentieth  day  of  February, 
1882.  The  deed  of  conveyance  expressed  a  consideration  of 
$2,600.  There  was  a  mortgage  on  the  land  for  $1,500,  which, 
by  the  terms  of  the  deed,  Anton  Fendrick  agreed  to  pay. 
The  balance  of  $1,000  is  the  subject  of  this  controversy. 
The  defendants  do  not  claim  that  this  sum  has  been  paid,  but 
tlieir  contention  is  that  the  farm  was  a  gift  or  present  from 
})laintiff  to  the  defendant.  The  case  turns  upon  this  ques- 
tion of  fact.  A  careful  examination  of  the  evidence  has  led 
us  to  the  conclusion  that  the  decree  of  the  court  below  is 
correct.  As  the  case  involves  no  other  question,  further 
elaboration  is  unnecessary. 

Affirmed. 
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Pollock  et  al,  v.  Simpson  kt  al. 

1.  Judgment:  cm  noticb  bt  publication:  motion  for  retrial: 
NOTICE  TO  PLAINTIFF.  Where  a  judgment  has  been  rendered  upon 
notice  by  publication  only,  the  theory  of  the  statute  (Code«  §  2877}  is 
that  the  case  remains  virtually  in  court  for  two  years  for  the  purpose 
of  a  motion  for  a  retrial,  if  any  defendant  shall  see  fit  to  make  it;  and 
the  court  has  jurisdiction  during  such  time  to  hear  and  pass  upon  such 
motion  without  notice  thereof  to  the  plaintiff.  But  the  court  should  in 
such  case,  in  the  exercise  of  a  proper  discretion,  allow  the  plaintiff  a 
reasonable  opportunity  to  appear  and  prepare  for  trial. 

Appeal  from  Kossuth  District  Court, 

Friday,  December  11. 

Action  in  equity  to  cancel  a  deed  purporting  to  be  made 
to  the  defendant  Simpson,  but  alleged  to  have  been  forged; 
and  also  to  set  aside  two  other  deeds  made  by  Simpson,  one 
of  them  to  the  defendant  Yiele,  and  one  to  the  defendant 
Wiles.  The  defendants  were  served  by  publication  only. 
No  appearance  was  made,  and  decree  was  taken  against  them 
by  default.  Afterwards,  and  within  two  years,  they  appeared, 
and  moved  for  a  retrial.  The  motion  was  at  first  sustained, 
but  the  order  sustaining  it  was  afterwards  set  aside  and  the 
motion  dismissed.  From  the  order  dismissing  the  motion 
the  defendants  appeal. 

J,  W.  Coryy  for  appellants. 

No  appearance  for  appellees. 

Adams,  J. — The  plaintiffs  were  represented  in  the  court 
below  at  the  time  the  decree  was  rendered  by  Mr.  J.  F.  Dun- 
combe.  He  now  appears  in  this  court,  but  claims  to  do  so 
merely  as  a  friend  of  the  court,  and  for  the  purpose  of  sug- 
gesting that,  at  the  time  defendants*  motion  for  retrial  was 
dismissed,  the  plaintiffs  had  not  been  brouglit  in  by  notice, 
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and  Lad  not  appeared,  and  that  the  court,  being  without 
jurisdiction  of  the  plaintiffs,  could  not  rule  upon  the  motion, 
nor  properly  make  any  other  order  than  an  order  of  dismissal. 
The  object  of  Mr.  Duncombe  in  disclaiming  an  intention  to 
appear  for  the  plaintiflFs  is,  of  course,  to  avoid  giving  the 
court  jurisdiction  of  the  plaintiffs,  the  want  of  which,  lie  sug- 
gests, justified  the  order  of  dismissal,  and  will  justify  the 
court  in  aflSrming  the  order.  There  is  some  controversy 
between  the  parties  as  to  whether  the  plaintiffs  were  not  in 
fact  notified  of  the  motion  for  a  retrial.  It  seems  that  Mr. 
Duncombe  was  informed  by  letter  of  such  motion.  But  he 
claims  that  he  had  ceased  to  be  attorney  for  the  plaintiffs  in 
the  case,  and,  besides,  that  the  mode  of  service  could  not  be 
lield  to  be  sufiieient  if  his  relation  to  the  case  as  attorney  for 
the  plaintiffs  had  not  ceased.  The  question  as  to  whether  there 
was  notice  in  fact  presents  some  difliculties,  but  we  do  not 
find  it  necessary  to  determine  it,  because  we  are  of  theopiu- 
ion  that  no  notice  was  necessary. 

The  statute  under  which  the  motion  was  made  is  section 
2877  of  the  Code,  and  is  in  these  words:  "When  a  judg- 
ment has  been  rendered  against  a  defendant  or  defendants 
served  by  publication  only,  and  who  do  not  appear,  such 
defendants,  or  any  one  or  more  of  them,  or  any  person  legally 
representing  him  or  them,  may,  at  any  time  within  two  years 
after  the  rendition  of  the  judgment,  appear  in  court,  and  move 
to  have  the  action  retried;  and,  security  for  costs  being  given, 
they  shall  be  admitted  to  make  defense,  and  thereupon  the 
action  shall  be  retried  as  to  such  defendants  as  if  there  had 
been  no  judgment."  The  statute  does  not  provide  that 
notice  of  the  motion  shall  be  served  upon  the  plaintiffs, 
and  we  see  nothing  in  the  nature  of  the  case  which  would  jus- 
tify us  in  ingrafting  such  a  provision  upon  the  statute  by  judi- 
cial construction.  Service  by  publication  is  but  a  poor 
substitute  for  actual  service, — ^justifiable  only  by  necessity; 
and  we  are  not  disix>8ed  to  strain  the  statute  in  the  least 
for  the  purpose  of  giving  force  and  eflicacy  to  such  notice. 
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On  the  other  hand,  we  should  be  disposed,  if  necessary, 
to  take  a  liberal  view  of  all  the  provisions  enacted  for  the 
purpose  of  avoiding  the  hardships  which  otherwise  might  be 
sustained  by  defendants  brought  in  by  such  notice.  But  we 
are  very  clear  as  to  the  meaning  of  the  statute.  It  provided 
in  express  terms  that  any  defendant  so  served,  and  not  appear- 
ing, shall  afterwards,  within  two  years,  be  admitted  to  defend, 
upon  filing  the  requisite  motion  andgivingsecurity  for  costs. 
For  the  purpose  of  a  retrial  the  judgment  theretofore  ren- 
dered is  to  be  treated  as  a  nullity.  The  theory  of  the  statute 
unquestionably  is  that  the  case  remains  virtually  in  court  for 
two  years  for  the  purpose  of  a  motion  for  a  retrial,  if  any 
defendant  shall  see  lit  to  make  it.  The  plaintiff,  being  in 
court,  does  not  need  to  be  brought  in.  The  court  should^  of 
course,  exercise  some  proper  discretion  as  to  the  time 
for  which  the  case  should  be  set  for  trial.  A  reasonable 
opportunity  should  be  allowed  the  plaintiff  to  appear  and 
prepare  for  trial,  and  an  abuse  of  discretion  in  this  respect 
would  probably  be  a  ground  of  reversal.  But  more  than  that 
we  do  not  feel  justified  in  saying.  We  think  that  the  defend- 
ants' motion  was  improperly  dismissed. 

Reversed. 
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1.  Instructions  as  to  Pleadings :  error  cubed  bt  other  instruc-  67    521 

T10N8.    A  failure  to  instruct  the  jury  that  the  allegations  of  the  petition  | —        . 

are  denied  by  the  answer  is  no  ground  for  reversal  where,  by  other  L^    ^ 

instructions,  the  jury  is  told  that  plaintiff  cannot  recover  unless  he  ' --' 

establiBhes  the  material  allegations  of  his  petition  by  a  preponderance 
of  the  evidence. 


:  MORE  SPECIFIC  THAN  THE  ISSUE,  BUT  WARRANTED  BY  EVI- 
DENCE. Where  the  petition  alleired  a  special  property  in  a  buggy, 
without  stating  the  nature  and  extent  of  such  property,  and  defendants, 
instead  of  moving  for  a  more  specific  statement,  put  the  allegation 
in  issue  as  made,  and  the  evidence  bhowed  the  nature  and  extent  of 
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plaintiff's  property,  held  that  an  instruction  which  recognized  the 
nature  and  extent  of  bis  property,  as  shown  by  the  evidence,  was  not 
erroneous  as  not  being  warranted  by  the  iseuee, 

3.  Chattel  Mortgage:  propbrty  in  hands  of  plbdgbb:  skizurb 

UNDER  MORTOAOB:  OBJECTION  BT  PLBDOEE:  WAIVER.     The  chatt^ils 

in  question  were  in  the  hands  of  plaintiff,  an  unsatisfled  pledgee  of  the 
mortgagor,  at  the  time  the  chattel  mortgage  was  made  and  when  the 
property  was  seized  thereunder.  When  the  property  was  so  seized, 
plaintiff  objected,  and  claimed  to  be  its  owner,  but  did  not  claim  a  lien 
upon  it.  Held  that  by  failing  to  assert  his  lien  he  did  not  waive  his 
right  to  recover  for  the  conversion  of  the  property.  Angell  v,  Johnson, 
51  Iowa,  625,  distinguished. 

4.  Verdiot:  bvidencb  to  support  on  appbal.    There  being  some 

evidence  to  support  the  verdict,  it  will  not  be  disturbed  in  this  court. 

Appeal  from  Clay  District  Court. 
Friday,  December  11. 

Plaintiff  brought  this  action  to  recover  the  value  of  a 
buggy  and  a  pair  of  buggy  shafts,  which  he  alleges  the  defend- 
ants wrongfully  and  maliciously  took  from  his  possession  and 
converted  to  their  own  use.  He  alleges  that  he  had  a  special 
property  in  the  buggy,  and  that  he  was  entitled  to  the  present 
possession  of  it,  and  that  he  was  the  absolute  owner  of  the 
shafts.  In  one  count  of  his  petition  he  demands  punitory  dam- 
ages  on  accopnt  of  the  malicious  taking  and  conversion  of  saia 
property  by  defendants.  In  one  division  of  their  answer  the 
defendants  deny  all  the  allegations  of  the  petition.  In  another 
division  they  allege  that  the  defendant  McDonnell  is  the 
sheriff  of  Palo  Alto  county,  and  tiiat  McNally  is  marshal  of 
Emmetsburgh,  in  said  county,  and  that  there  was  placed  in 
their  hands,  for  foreclosure,  a  chattel  mortgage  given  by  one 
A.  F.  Maync  to  John  K.  Lemmon,  and  that  said  mortgage 
covered  the  buggy  in  question;  that  said  buggy  was  in  plaint- 
iff 's  barn,  and  they  took  peaceable  possession  of  the  same 
under  said  mortgage,  and  removed  it  from  said  barn,  and 
that  plaintiff  made  no  objection  at  the  time  to  their  taking 
it,  and  asserted  no  claim  to  it,  but  that  he  afterwards  asserted 
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that  he  had  brought  the  bug^  from  IllinoiB,  and  attempted 
to  take  it  out  of  their  possession  by  force.  There  was  a  ver- 
dict and  judgment  for  plaintiff,  and  defendants  appeal. 

T.  W.  HarriBony  for  appellants. 
P.  0.  Cassidyj  for  appellee. 

Rebd,  J. — The  evidence  tended  to  prove  that  Mayne,  the 
owner  of  the  buggy  in  question,  delivered  it  to  plaintiff 
as  a  security  for  a  debt  he  was  owing  him,  and  that  this 
pledge  of  the  property  was  made  before  the  execution  of  the 
mortgage  under  which  defendants  took  possession  of  it.  '  It 
also  shows  that,  at  the  time  defendants  took  the  buggy  from 
plaintiff's  possession,  he  objected  to  their  taking  it,  and 
asserted  that  he  had  brought  it  from  Illinois,  but  made  no 
claim  that  he  had  a  lien  upon  it 

L     In  instructing  the  jury,  the  court  did  not  expressly  tell 

them  that  the  allegations  of  the  petition  were  denied  by  the 

answer.     This  omission  is  the  irround  of  the  first 

1.  IlfSVRUO- 

TioNsasto      assignment  of  error  argued  by  counsel.     We  are 

pleadings:  ^  e>  ./ 

bTotbcSHn-  ^^  *^®  opinion  that  defendants  were  not  preju- 
strucMons.  Hqq^  by  the  omission.  The  court  told  the  jury 
that  before  plaintiff  could  recover  under  the  issue  on  account 
of  the  taking  by  defendants  of  the  buggy,  he  must  prove — 
Firat^  that  Mayne,  the  owner  of  the  buggy,  was  indebted  to 
him;  aeoond^  that  said  buggy  was  placed  in  his  possession  by 
Mayne  as  a  pledge  to  secure  the  payment  of  the  debt;  and, 
thirds  that  this  was  done  l>efore  the  execution  by  Mayne  of 
the  mortgage  to  Lemmon.  He  also  told  them  that  before 
plaintiff  could  recover  for  the  shafts  (which  were  shown  to 
be  his  own  property)  he  musi  prove  that  defendants  took  and 
converted  them.  He  also  told  them  that  if  plaintiff  was 
entitled  to  recover  on  account  of  the  taking  of  the  buggy, 
the  measure  of  his  recovery  therefor  would  be  the  amount  of 
the  indebtedness  for  the  security  of  whichit  was  pledged;  and 
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tliat,  if  he  was  entitled  to  recover  on  account  of  the  conver- 
sion of  the  shafts,  the  measure  of  his  recovery  therefor  would 
be  the  value  of  said  shafts.  By  these  instructions  the  bur- 
den of  proving  the  material  allegations  of  his  petition  was  as 
certainly  placed  upon  plaintiff  as  it  could  have  been  done  by 
an  express  direction  that  they  were  all  denied  by  the  answer, 
and  the  question  of  punitory  damages  was  eliminated  from 
the  case. 

II.  It  is  next  insisted  that  the  instruction  that  plaintiff 
might  recover  for  the  taking  of  the  buggy  on  proof  that 
2. :  more  Mayne  was  indebted  to  him,  and  that  he  placed 

fu^e,  but^^  the  bugsry  in  his  possession  as  a  pledge  for  the 
evidence.  security  of  such  debt  before  the  execution  of 
the  mortgage  to  Lemmon,  is  not  applicable  to  any  issue  in 
the  case.  The  allegation  in  the  petition,  that  plaintiff  had 
a  special  property  in  the  buggy,  is  certainly  very  general  and 
indefinite.  If  defendants  had  moved  for  a  more  specific 
statement  in  the  petition,  plaintiff  would  doubtless  have  been 
required  to  state  the  extent  of  his  property  in  said  buggy, 
and  how  the  same  was  derived.  Defendants,  however,  did 
not  move  for  such  statement;  but  put  in  issue  the  general 
averment  that  plaintiff  had  a  special  property  in  it.  Under 
the  issue  thus  made,  plaintiff  was  entitled  to  introduce  evi- 
dence tending  to  establish  whatever  special  right  or  property 
he  held  in  said  buggy.  The  evidence,  as  stated  above,  tended 
to  prove  that  the  property  had  been  pledged  to  plaintiff  as 
security  for  a  debt.  The  instruction  was  applicable  to  the 
evidence,  and,  as  the  parties  had  chosen  to  go  to  trial  upon 
an  issue  which  did  not  clearly  define  the  right  which  plaintiff 
was  seeking  to  establish,  the  court  very  properly  determined 
from  the  evidence  introduced  the  character  or  nature  of  the 
right  he  was  asserting,  and  instructed  with  reference  to  it. 

III.  The  court  did  not  instruct  the  jury  as  to  the  effect 
of  the  failure  by  plaintiff  to  notify  defendants,  when  they 
took  possession  of  the  property,  that  he  clain)ed  to  have  & 
lien  upon  it.     Defendants  insist  that  by  neglecting  at  tliat 


DECEMBER  TERM,  1885.  525 

Qunael  t.  Mc]>oimell  et  ml, 

time  to  assert  his  riffht  to  the  property  he  waived 

8.  CHATTEI.  ,.,  -Ill  ,. 

mortfmse :       guch  riffht,  and  that  the  conrt  erred  in  not  in- 

propeity  ID  . 

^^ee:  ueiz-  stnicting  the  jury  that  such  was  the  legal  effect  of 
m^rS*^/:ob-  his  failure  to  assert  it  It  may  be  that  if  plain- 
pledgee  ?  tiff  had  permitted  defendants  to  take  possession  of 
the  property  without  asserting  any  claim  to  it,  or 
if  he  had  made  a  false  claim  with  reference  to  his  right, 
and  thereby  induced  them  to  take  it,  he  would  be  estop- 
ped from  afterwards  asserting  the  claim  he  is  now  seek- 
ing to  establish.  But  he  did  not  permit  them  to  take  it  with- 
out objection.  He  resisted  them  to  some  extent,  and,  in 
effect,  asserted  that  he  was  the  owner  of  the  property;  and 
they  cannot  claim  that  they  were  misled  by  anything  he  did 
at  the  time  of  the  transaction.  There  is  no  element  of  estop- 
pel in  the  case,  and  we  think  plaintiff  did  not  waive  his  lien 
upon  the  property  by  failing  at  that  time  to  assert  it.  The 
case  is  different  in  principle  from  Angell  v.  Johnson^  51 
Iowa,  625,  cited  and  rejied  on  by  appellants.  It  was  held  in 
that  casfe  that  the  right  to  hold  personal  property  exempt 
from  execution  is  a  mere  personal  right  which  is  waived,  if 
not  asserted  at  the  time  the  property  is  seized  on  execution. 
But  the  right  which  plaintiff  is  seeking  to  enforce  in  the 
action  is  an  interest  in  the  property  itself,  and  a  right  of  that 
character  would  not  be  waived  by  the  failure  to  assert  it  at  the 
time  of  the  seizure,  unless  the  party  making  the  seizure  was 
tliereby  misled,  or  induced  to  change  his  relation  with  refer- 
ence to  the  property.  There  was  no  conflict  in  the  evidence 
with  reference  to  what  occurred  between  the  parties  when 
defendants  seized  the  property,  and  we  think  the  court  cor- 
rectly held  that  plaintiff  did  not  waive  his  lien  upon  it. 

IV.  It  is  insisted  that  the  verdict  is  not  sustained  by  the 
4.  YBKDicr:  evidence;  but  we  think  otherwise.  There  was 
«[p}KS?oa  evidence  from  which  the  jury  might  fairly  have 
appeal.  fonnd  as  they  did;  and,  under  the  well-settled 

rule  prevailing  here,  we  cannot  interfere  with  their  finding. 

Affirmbd. 
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The  Gabden  Grove  Bank  v.   The  Humeston  &  Shenan- 
doah  R'y  Co. 

1.  Carriers  of  Goods:  bill  of  lading:  parol  to  tart  terms  op: 

BIGHT  of  bank  ADVANCING  MOHBT  ON  TO  BELT   ON   WRITTEN  AND 

dioo556  PRINTBD  TERMS.    A  bill  of  lading  is  both  a  receipt  and  a  contract,  and 

67 ■  528  in  its  character  as  a  contract  it  is  no  more  open  to  explanation  or  altera- 

m  50S  ^^^  ^y  P^^^  ^^^^  other  written  contracts.    And  where  a  bill  of  lading 

made  by  the  defendant  to  W.  provided  that  the  goods  should  be  deliv- 
ered to  the  **  consignee  or  owner/*  but  the  space  designed  for  the  name 
of  the  consignee  was  left  blank,  and  it  further  provided  that  the  prop- 
erty would  be  delivered  only  upon  the  surrender  of  the  bill  of  lading, 
and  the  bill  was  assigned  to  the  plaintiff  to  secure  advances  made  to  the 
shipper,  and  the  defendant,  pursuant  to  an  oral  understanding  with  the 
shipper,  of  which  plaintiff  had  no  notice,  consigned  the  goods  to  S.,  who 
received  and  disposed  of  them,  so  that,  when  plaintiff  presented  its  bill 
of  lading  and  demanded  the  goods,  delivery  thereof  was  impossible,  Md 
that  plaintiff  had  a  right  to  rely  upon  the  terms  of  the  bill  of  lading, 
and  that,  in- an  action  to  recover  of  defendant  the  amount  of  its  lose,  evi- 
dence of  the  oral  understanding  upon  which  the  goods  were  shipped  to 

S.  was  not  admissible. 

j' 

2.  Bill  of  Lading:  character  of  contract:  effect  of  assignment 

OF.  While  a  bill  of  lading  is  not  negotiable,  it  is  assignable,  and  pos- 
sesses attributes  not  common  to  the  ordinary  non-negotiable  instruments 
enumerated  in  §  2084  of  the  Code.  It  stands  for  and  represents  the 
property^  and  an  assignment  of  it  parses  the  title  to  the  property.  When 
issued,  it  can  be  altered  or  changed  only  upon  a  surrender  of  the  origi- 
nal, and  a  collateral  oral  understanding  between  the  shipper  and  carrier, 
by  which  the  property  is  to  be  delivered  to  one  not  the  assignee  and 
holder  of  the  bill,  does  not  follow  it  into  the  hands  of  an  assignee  with- 
out notice,  and  cannot  defeat  his  rights  under  the  terms  of  the  bilL 

Appeal  from   Lucas  District  Court. 

Friday,  December  11. 

The  plaintiff  seeks  to  recover  of  the  defendant  the  sum  of 
$650  which  it  advanced  upon  a  bill  of  lading  issned  by  the 
defendant  upon  the  shipment  of  certain  walnut  lumber,  and 
which  bill  of  lading  was  assigned  to  the  plaintiff.  The  right 
of  aotion  is  based  upon  the  claim  that  the  defendant  failed 
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to  comply  with  its  contract  of  shipment,  and  bj  negligence 
delivered  the  lumber  to  parties  not  authorized  to  receive  the 
same,  by  which  plaintiif  was  damaged  in  the  amount  advanced, 
and  interest.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  the  defendant.     Plaintiif  appeals. 

T.  M.  Stuartj  for  appellant. 

W.  W.  Moramany  for  appellee. 

RoTHBOOK,  J. — ^The  facts  necessary  to  a  determination  of 
the  questions  of  law  involved  in  the  case  are  not  disputed. 
They  are  as  follows:  One  Henry  Zohn  was 
of  goods:  biu  engaged  in  buying  walnut  logs  and  walnut  lum- 
gtfo^to^vary  ber  along  the  line  of  the  railroad  of  the  defendant, 
atfvancing*"^  and  shipping  the  same  to  Chicago.  About  the 
tS'^reiySS  twentieth  day  of  August,  1881,  he  caused  three 
priflted  **"^  cars  to  be  loaded  with  said  lumber,  for  shipment, 
'™*'  at  Van  Wert,  a  station  on  the  defendant's  railroad. 

Zohn  was  indebted  to  Wells  Bros,  in  the  sum  of  $550  for  this 
lumber,  and  on  the  twenty-third  day  of  August,  1881,  before 
any  bill  of  lading  was  issued  for  the  shipment  of  the  property, 
Wells  Bros,  caused  the  lumber  on  said  cars  to  be  attached  to 
secure  their  claim  against  Zohn.  On  the  same  day  Wells 
Bros,  and  Zohn  met  at  said  station,  and  agreed  that  the  bill 
of  lading  should  be  issued  to  Wells  Bros,  as  consignors,  that 
they  should  hold  it  as  security  for  their  claim  against  Zohn, 
and  that  they  would  take  such  bill  of  lading  to  the  Garden 
Grove  Bank,  and  draw  a  suiBcieut  amount  of  money  thereon 
to  pay  the  claim  of  Wells  Bros.  The  conversation  in  regard 
to  this  arrangement  was  in  the  presence  of  the  station  agent 
of  the  defendant,  and  he  knew,  when  he  issued  the  bill  of 
lading,  that  Zohn  and  Wells  Bros,  expected  and  intended  to 
use  the  same  at  the  Garden  Grove  Bank  to  draw  or  receive 
money  thereon.  The  said  agent  thereupon  issued  and  deliv- 
ered to  Wells  Bros,  a  bill  of  lading,  of  which  the  following 
is  a  copy: 
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"Freight  Office,  Van  Weet,  Angnst  23,  1881. 
"Received  from  Wells  Bros.,  in  apparent  good  order,  by 
the  Hnmeston  &  Shenandoah  R.  R.  Co.  the  following 
described  packages  (contents  and  value  unknown)  consigned 
as  marked  and  numbered  in  the  margin,  upon  the  terms  and 
conditions  hereinafter  contained,  and  which  are  hereby  made 
a  part  of  this  agreement,  also  subject  to  the  conditions  and 
regulations  of  the  published  tariffs  in  use  by  said  railroad 
company,  to  be  transported  over  the  line  of  this  road  to  Chi- 
cago station,  and  there  delivered  in  like  good  order  to  the 
consignee  or  owner,  at  said  station,  or  to  such  company  or 
carriers  (if  same  are  to  be  forwarded  beyond  said  station) 
whose  line  may  be  considered  a  part  of  the  route,  to  the  place 
of  destination  of  said  goods  or  packages;  it  being  distinctly 
understood  and  agreed  that  the  responsibility  of  this  com- 
pany as  a  common  carrier  shall  cease  at  the  station  where 
delivered  or  tendered  to  such  person  or  carrier;  but  it  guar- 
anties that  the  rate  of  freight  for  the  transportation  of  said 
packages  shall  not  exceed  rates  as  specified  below,  and  charges 
advanced  by  this  company,  upon  the  following  conditions 
[read  the  conditions.]  The  owner  or  consignee  to  pay  freight 
or  charges  as  per  specified  rates  upon  the  goods  as  they 
arrive.  Freight  carried  by  the  company  must  be  removed 
from  the  station  during  business  Jiov/rs  on  the  day  of  its 
arrival,  or  it  will  be  stored  at  the  owner's  risk  and  expense; 
and,  in  the  event  of  its  destruction  or  damage  from  any  cause 
while  in  the  depots  of  the  company,  either  in  transit  or  at  the 
terminal  point,  it  is  agreed  that  the  company  shall  not  be 
liable  except  as  warehousemen.  It  is  agreed,  and  is  a  part 
of  the  consideration  of  this  agreement,  that  the  company  will 
not  be  responsible  for  the  leakage  of  liquors  or  liquids  of  any 
kind;  breakage  of  glass  or  queensware;  the  injury  or  break- 
age of  castings,  carriages,  furniture,  glass  show-cases,  hollow- 
ware,  looking-glasses,  machinery,  musical  instruments  of  any 
kind,  packages  of  eggs,  or  picture  frames;  loss  of  weight  of 
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coffee,  or  graio  in  bags,  or  rice  in  tierces;  or  for  any  decay 
of  perishable  articles;  nor  for  damage  arising  from  effects 
of  heat  or  cold;  nor  for  loss  of  nats  in  bags,  lemons  or  or- 
anges in  boxes,  nnless  covered  with  canvass;  nor  for  loss  or 
damage  of  hay,  hemp,  cotton,  or  any  article  the  bulk  of  which 
renders  it  necessary  to  transport  it  in  open  cars,  unless  it  can 
be  shown  that  such  loss  or  damage  occurred  through  negli- 
gence or  default  of  the  agents  of  this  company.  Goods  in 
bond  subject  to  custom-house  regulations  and  expenses.  The 
company  is  not  responsible  for  accidents  or  delays  from  una- 
voidable cause;  the  responsibility  of  this  company,  as  carriers, 
to  terminate  on  the  delivery  or  tender  of  the  freight  as  per 
this  bill  of  lading  to  the  company  whose  line  may  be  consid- 
ered a  part  of  the  route  to  the  place  of  the  destination  of  said 
goods  or  packages.  In  the  event  of  loss  of  any  property  for 
which  the  carriers  may  be  responsible  under  this  bill  of  lad- 
ing, the  value  or  cost  of  the  same  at  the  point  and  time  of 
shipment  is  to  govern  the  settlement  for  the  same,  except  the 
the  value  of  the  article  has  been  agreed  upon  with  the  shipper, 
or  is  determined  by  the  classification  upon  which  the  rates 
are  based.  And  in  case  of  loss  or  damage  of  any  of  the  goods 
named  in  this  bill  of  lading  for  which  the  company  may  be 
liable,  it  is  agreed  and  understood  that  this  company  may 
have  the  benefit  of  any  insurance  effected  by  or  on  account 
of  the  owner  of  said  goods.  This  receipt  to  be  presented 
without  erasui'e  or  alteration. 


Marks  and  Con- 
signees. 

Car  No. 

Description  of  Arti- 
cles given  by  Con- 
signee. 

Weight,  Sub- 
ject to  cor- 
rection. 

660A.&N.... 
1006  K.  S.  J.  & 

C.B 

9450S 

Walnut  lumber 

**            " 

(4                        «t 

22.000 

22,000 
22,000 

"*        *         *     Freight  to  be  paid  upon  the  weight  by 
the  company's  scales,  but  no  single  shipment  to  be  rated  at 
less  than  100  lbs.     Oar-load  freight  subject  to  the  current 
Vol.  LXVII— 34 
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rnlee  as  to  the  minimum  and  maximam  weights.  Charges 
advanced,  (if  any.)  This  hill  of  hiding  to  be  surrendered 
before  property  is  delivered, 

"  S.  O.  Campbell,  Freight  Agent" 

Tlie  bill  of  lading  was  issued  and  delivered  on  the  evening 
of  the  twenty -third  day  of  August  On  the  next  morning 
Wells  Bro6.  and  Zohn  appeared  at  the  Garden  Grove  Bank, 
and  requested  the  cashier  to  advance  thetn  $550  on  said  bill 
of  lading.  He  consented  to  do  so.  Thereupon  Wells  Bros, 
assigned  the  bill  of  lading  to  Zohn,  and  he  assigned  the  same 
to  C.  S.  Stearns,  cashier  of  the  bank,  and  at  the  same  time 
Zohn  executed  a  draft  of  $550  in  favor  of  said  cashier  to  one 
J.  H.  Wallace,  of  Chicago,  and  the  bill  of  lading,  and  draft 
attached  thereto,  were  delivered  to  the  cashier,  in  consideration 
whereof  he  advanced  and  paid  for  said  bank  to  Wells  Bros, 
the  sum  of  $550. 

It  will  be  observed  that  there  is  no  person  named  as 
consignee  in  the  bill  of  lading.  The  space  under  the  head 
of  **  Marks  and  Consignees "  is  left  blank.  The  defend- 
ant, introduced  parol  evidence  by^which  it  was  shown  that, 
when  the  bill  of  lading  was  issued,  the  name  of  the  con- 
signee was  intentionally  omitted,  because  2k>hn  had  not  then 
determined  to  whom  he  would  ship  the  lumber.  He  did  not 
intend  to  return  to  Van  Wert,  and  he  directed  the  station 
agent  to  ship  to  Stokes  &  Son,  of  Chicago,  unless  he  received 
other  instructions  from  him  by  telegraph.  No  such  instruc- 
tions were  received,  and,  on  the  next  day,  being  the  sameday  the 
plaintiif  advanced  the  money  on  the  bill  of  lading,  the  agent 
of  the  railroad  company  shipped  the  lumber  consigned  to 
Stokes  &  Son,  to  whom  the  same  was  delivered,  and  it  was 
shipped  immediately  to  Canada.  The  plaintiff  forwarded  the 
bill  of  lading  and  draft  to  Chicago,  and  demanded  the  lumber 
of  the  C,  B.  &  Q.  R.  Co.,  the  railroad  connecting  with 'defend- 
ant, and  delivery  was  refused,  because  a  delivery  had  already 
been  made  to  Stokes  &  Son.  Wells  Bros,  knew  of  the 
arrangement  between  the  station  agent  and  2john,  that  tlie 
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lumber  was  to  be  consigned  to  Stokes  &  Son  unless  Zohn 
should  name  another  consignee;  but  this  arrangement  was 
wholly  unknown  to  the  plaintiff  until  it  was  too  late  to  pre- 
vent the  delivery  of  the  lumber  to  Stokes  &  Son. 

The  plaintiff  objected  to  the  parol  evidence  on  the  ground 
that  it  contradicted  the  written  contract  as  evidenced  by  the 
bill  of  lading.  The  objection  was  overruled  and  the  evidence 
received,  and  the  court  instructed  the  jury  as  follows:  "  (4) 
You  are  instructed  that  the  bill  of  lading,  as  shown  upon  its 
face,  does  not  name  a  consignee,  and  does  not  express  the  full 
agreement  between  the  parties;  and  you  are  instructed  that 
if  Zohn  and  Wells  Bros,  consented  that  at  the  time  the  way- 
bills should  be  made  to  Stokes  &  Son,  unless  the  agent  should 
be  advised  to  the  contrary,  then  it  was  proper  for  the  said  agent 
to  ship  said  lumber  to  Stokes  &  Son,  and  your  verdict  should 
be  for  the  defendant.  But  if  there  was  no  such  agreement, 
then  the  bill  of  lading  is  a  contract  between  the  parties  thereto, 
whereby  said  defendant  agreed  to  transfer  said  lumber  to 
Chicago  to  Wells  Bros,  or  their  assignee.  The  burden  of 
proof  is  upon  the  defendant  to  establish  said  agreement.  (5) 
If  you  find  that  Wells  Bros,  and  Zohn  went  to  the  bank  of 
plaintiff,  in  order  to  get  money  so  that  Wells  Bros.*  claim 
could  be  satisfied,  and  you  further  find  that  Wells  Bros, 
assigned  their  interest  to  said  Henry  Zohn,  that  then  Zohn 
drew  a  draft  on  Chicago  upon  said  Wallace,  which  said  draft 
was  cashed  by  the  plaintiff,  and  Zohn  then  assigned  and 
delivered  the  bill  of  lading  to  the  plaintiff,  then  you  are 
instructed  that  it  was  the  duty  of  plaintiffs,  in  order  to  pro- 
tect their  rights,  to  notify  the  defendant  that  they  were 
the  owners  of  said  bill  of  lading;  and  if  you  find  that  die 
defendant  shipped  said  lumber  to  Stokes  &  Son,  and  said 
consignment  was  with  the  consent  of  Zohn,  and  he  was  satis- 
fied with  such  assignment,  and  you  furtlier  find  that  the 
defendant  did  not  know  that  said  bill  of  lading  had  been 
assigned  to  plaintiff,  and  had  no  knowledge  of  plaintiff's 
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rights,  then  the  plaintiff  cannot  recover  in  this  action,  and 
your  verdict  should  be  for  the  defendant." 

These  instructions  are  complained  of  by  counsel  for  appel- 
lant, and,  in  connection  with  the  admission  of  the  parol  evi- 
dence, they  present  the  questions  which,  in  our  opinion,  are 
decisive  of  the  rights  of  the  parties.  A  bill  of  lading  is  both 
a  receipt  and  a  contract,  and  in  its  character  as  a  contract  it 
is  no  more  open  to  explanation  or  alteration  by  parol  than 
other  written  contracts.  This  proposition  seems  to  he  con- 
ceded by  counsel  for  appellee;  and  the  court  below,  in  the 
fourth  instruction  cited  above,  appears  to  have  been  of  the 
opinion  that,  as  the  contract  did  not  name  any  one  as  con- 
signee, it  shows  upon  its  face  that  it  does  not  express  the  full 
agreement  between  the  parties,  and  the  parol  evidence  was 
doubtless  admitted  upon  the  ground  tliat  the  contract  was 
partly  in  writing  and  partly  in  parol.  It  is,  however,  con- 
ceded in  the  same  instruction  that,  if  it  was  not  agreed  by 
parol  that  Zohn  should  designate  the  consignee,  then  the  bill 
of  lading  is  a  contract  whereby  the  defendant  agreed  to  trans- 
fer the  lumber  to  Chicago  to  Wells  Bros,  or  their  assignees. 
We  think  the  proposition  that  the  bill  of  lading  shows  on  its 
face  that  it  is  an  obligation  to  convey  the  property  to  Chi- 
eago  and  deliver  to  Wells  Bros.,  or  their  assignees,  is  correct, 
and  that  it  is  a  complete  and  valid  contract  not  susceptible 
of  explanation  by  parol,  notwithstanding  the  space  left  in 
the  instrument  for  the  name  of  a  consignee  does  not  contain 
the  name  of  any  person.  It  was  an  obligation  to  deliver  the 
goods  to  Chicago  to  the  "  consignee  or  owner."  Wells  &  Co., 
according  to  the  contract,  were  consignors,  consignees,  and 
owners.  In  Chandle?*  v.  Sproffue,  5  Mete.,  306,  it  is  said: 
"  Ordinarily  the  name  of  a  consignee  is  inserted,  and  then 
such  consignee  or  his  indorsee  may  receive  the  goods  and 
acquire  a  special  property  in  them.  Sometimes  the  shipper 
or  consignor  is  himself  named  as  consignee,  and  then  the 
engagement  of  the  ship-owner  or  master  is  to  deliver  them  to 
him  or  his  assigns.     Sometimes  no  person  is  named;  the 
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nanie  of  the  consigaee  being  left  blank,  which  is  understood 
to  import  an  engagement  on  the  part  of  the  master  to  deliver 
the  goods  to  the  person  to  whom  the  shipper  shall  order  the 
delivery,  or  to  the  assignee  of  such  person;"  citing  Abb. 
Shipp.,  (4th  Amer.  Ed.,)  216.  See,  also.  City  Bank  v.  Bail- 
road  Co.,  44  K  Y.,  136;  Low  v.  Be  Wolf,  8  Pick.,  101 ; 
GUdden  v.  Lucas,  7  Oal.,  26.  In  Hutchinson  on  Carriers, 
§  134,  it  is  said:  <<  When  there  has  been  no  agreement  to 
ship  the  goods  which  will  make  the  delivery  of  them  to  the 
carrier  a  delivery  to  the  consignee,  and  vest  the  property  in 
him,  the  shipper  may,  even  after  the  delivery  to  the  carrier, 
and  after  the  bill  of  lading  has  been  signed  and  delivered, 
alter  their  destination,  and  direct  their  delivery  to  another 
consignee,  unless  the  bill  of  lading  has  been  forwarded  to  the 
consignee  first  named,  or  to  some  one  for  his  use.  [Citing 
Blanchard  v.  Page,  8  Gray,  285;  Mitchel  v.  Ede^  11  Adol. 
&  E.,  888;  and  other  cases.]  But,  after  the  carrier  or  his 
agent  has  given  one  bill  of  lading  or  receipt  for  the  goods,  he 
canpot  give  another,  unless  the  first  and  all  duplicates  of  the 
same  have  been  returned  to  him." 

The  reason  of  this  rule  is  obvious.  An  assignment  of  a 
bill  of  lading  operates  as  a  transfer  of  the  title  to  the  prop« 
erty  therein  described.  As  is  said  in  Meyerstein  v.  Barber, 
L.  B.,  2  C.  P.,  45:  "While  the  goods  are  afloat  it  is  com- 
mon knowledge,  and.  I  would  not  think  of  citing  authorities 
to  prove  it,  that  the  bill  of  lading  represents  them;  and  this 
indorsement  an%  delivery  of  the  bill  of  lading,  while  the  ship 
is  at  sea,  operates  exactly  the  same  as  the  delivery  of  the 
goods  themselves  to  the  assignee  after  the  ship's  arrival  would 
do."  Ifow,  it  is  perfectly  manifest  that  if  a  carrier  may  issue 
a  second  bill  of  lading  without  requiring  the  return  of  the 
first,  no  reliance  can  be  placed  upon  any  such  an  instru- 
ment by  those  dealing  with  the  consignor  with  reference  to 
the  property.  And  the  same  consequences  would  ensue  if 
he  should  be  permitted,  without  the  surrender  of  a  bill  of 
lading,  to  ship  the  property  to  any  one  other  than  that  named 
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in  the  instrament.  In  view  of  the  well-known  fact  that  the 
live-stock,  grain,  and  other  products  of  this  country  are  paid 
for  upon  advancements  made  upon  bills  of  lading,  just  as  was 
done  in  this  case,  the  interests  of  commerce  seem  to  require 
that  the  rule  that  no  alteration  shall  be  made  in  contracts  of 
this  character  without  the  production  of  the  original  should 
be  strictly  enforced.  The  defendant  appears  to  have  had  due 
regard  to  this  rule  when  preparing  its  blank  bills  of  lading. 
The  last  provision  therein  contained,  to-wit,  "  This  bill  of 
lading  to  be  surrendered  before  property  is  delivered,'^  was 
printed  across  the  face  of  the  instrument.  It  is  claimed  by 
counsel  that  this  part  of  the  contract  was  no  part  of  the 
mutual  obligation,  but  that  it  was  a  provision  for  the  protec- 
tion of  the  defendant  which  it  might  well  waive.  It  is  true, 
it  could,  as  it  did  in  this  case,  deliver  the  property  without 
the  surrender  of  the  bill  of  lading.  But  it  did  so  at  its  peril. 
This  bill  of  lading  was  issued  with  a  full  knowledge  that  it 
was  intended  to  procure  an  advancement  of  money  upon  it; 
but,  whether  the  agent  had  such  knowledge  or  not,  third  per- 
sons  dealing  with  Wells  &  Oo.  were  justified  in  believing 
that  their  assignee  would  receive  the  property  upon  the  sur- 
render of  the  instrument. 

It  is  claimed,  however,  and  the  court  below  seems  to  have 
been  of  the  opinion,  that  because  a  bill  of  lading  is  not  nego- 
tiable the  defendant  had  the  right  to  ship  the 

2.  BILLOf  ®  Jl 

ISterof  Sln^  property  to  Stokes  A  C5o.  by  the  direction  of  /John, 
ofassim?^'^  and  is  not  liable  to  the  plaintiff  because  it  had  no 
ment  A.  notice  that  the  bill  of  lading  had  been  assigned  to 
plaintiff.  It  is  true  that  a  bill  of  lading  is  not  negotiable. 
It  is,  however,  assignable,  and  the  assignor  may  maintain  an 
action  thereon  in  his  own  name.  It  possesses  attributes  not 
common  to  the  ordinary  non-negotiable  instruments  enumer- 
ated in  section  2084  of  the  Oode.  The  instruments  there 
enumerated  are  obligations  for  the  payment  of  money,  or  prom- 
ises to  discharge  obligations  or  debts  by  the  delivery  of  prop- 
erty.    Such  obligations  may  be  assigned,  but  they  are  '*  sub- 
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ject  to  any  defense  or  counter-claim  which  the  maker  or 
debtor  had  against  any  assignor  thereof  before  notice  of  his 
assignments." 

It  is  claimed  that  the  defendant,  under  this  statute,  may 
avail  itself  of  any  defense  it  could  have  interposed  against 
Zohn,  because  he  was  the  assignor  of  the  plaintiff.  A  bill  of 
lading  is  a  different  character  of  instrument.  It  stands  for 
and  represents  the  property,  and  an  assignment  of  it  passes 
the  title  to  the  property.  When  issued,  it  can  only  be  altered 
or  changed;  as  we  have  seen,  by  a  surrender  of  the  original, 
and  the  contract  is  that  the  bill  of  lading  must  be  surrendered 
before  the  property  is  delivered. 

This  is  a  plain  contract,  which  persons  dealing  with  the  con- 
signor are  justified  in  believing  will  be  performed.  They 
have  also' the  undoubted  right  to  rely  upon  the  rule  that  no 
change  can  be  made  in  the  contract  which  is  issued  and  sent 
out  into  the  commercial  world,  as  every  business  man  knows, 
for  the  very  purpose  of  using  it  as  the  means  by  which  to 
procure  money  to  move  the  produce  of  the  country  to  mar- 
ket.  If  bankers  cannot  rely  upon  bills  of  lading  as  being 
what  they  plainly  import,  and  in  order  to  protect  themselves 
against  private  oral  agreements  between  the  carrier  and  the 
shipper,  varying  and  contradicting  the  bill  of  lading,  must 
give  notice  to  the  carrier  of  rights  acquired  in  the  property 
as  assignees,  it  would  very  seriously  embarrass  the  business 
interests  of  the  country,  and  would  produce  a  state  of  affairs 
that  we  think  is  neither  warranted  by  sound  legal  principles 
nor  by  any  consideration  of  public  policy. 

We  think  that  the  parol  evideuce  should  not  have  been 
admitted,  and  that  the  instructions  above  set  out  are  errone- 

008. 

Rbvbrsed. 
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BowLiN  V.  Lyon  et  al. 

1.  Oiril  Bighta:  exclusion  of  colored  man  fbom  skatinchbink: 
DAMAOES.  Plaintiff,  a  colored  man,  sought  to  recover  damages  on 
account  of  his  exclusion  from  a  skating-rink  kept  and  operated  by 
defendants.  But,  as  it  does  not  appear  that  it  was  operated  under  a 
license  or  privilege  granted  by  the  state,  or  by  the  city  in  which  it  was 
conducted,  or  that  it  was  in  any  manner  regulated  or  governed  by  the 
police  regulations  of  the  city,  held  that  it  most  be  presumed  to  have 
been  conducted  as  a  private  business  merely,  and  that  no  person,  black 
or  white,  had  a  right  to  enter  against  the  will  of  the  proprietors.  The 
case  of  inn-keepers,  carriers  of  passengers  and  keepers  of  licensed  places 
of  amusement,  distinguished.  [But  see  chap.  105,  Laws  of  1884,  since 
enacted.] 

Appeal  from  Linn  Circuit  Court. 

Friday,  December  11. 

It  is  alleged  in  the  first  count  of  the  petition  that  defend- 
ants were  the  proprietors  of  a  place  of  public  amusement  in 
the  city  of  Cedar  Eapids,  known  as  a  skating  rink,  and  that 
plaintiff,  at  a  time  when  said  rink  was  open  to  the  public, 
applied  to  them  for  admission  thereto,  but  that  they  wrong- 
fully, maliciously  and  insolently,  and  without  any  cause  except 
that  he  is  a  colored  man,  refused  to  admit  him  to  said  rink. 
In  the  second  count  it  is  alleged  that,  on  another  occasion, 
defendants,  by  a  printed  circular,  which  they  caused  to  be 
circulated  in  the  community,  advertised  and  announced  to  the 
public  that  said  rink  would,  on  an  evening  which  was  named 
in  the  circular,  be  opened  to  all  persons  on  the  payment  of 
an  admission  fee,  and  that  at  the  time  named  plaintiff  went 
to  said  rink  and  offered  to  pay  tlie  fee  charged  other  mem- 
bers of  the  public  for  admission,  and  requested  to  be  admit- 
ted thereto,  but  that  defendants  wrongfully,  maliciously  and 
insolently  refused  to  receive  said  fee  from  him,  or  to  permit 
him  to  enter  the  rink;  and  that  their  only  reason  for  treat- 
ing him   in    this   manner   was  that   he  is  a  colored  man. 
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Defendants  demurred  to  the  petition  on  the  ground  that  it 
did  not  appear  by  the  averments  thereof  that  plaintiff  had 
any  legal  right  to  enter  said  skating  rink  on  either  of  the 
occasions  mentioned  in  the  petition.  The  demurrer  was  sus- 
tained, and  plaintiff  appeals. 

W.  G.  Thompson  and  Albert  db  Albert^  for  appellant. 

/.  i\r.  Whittamj  for  appellee. 

Reed,  J. — The  demurrer  admits  that  plaintiff  was  excluded 
from  the  place  in  question  on  the  sole  ground  that  he  is  a 
colored  man;  and  we  will  assume,  in  our  consideration  of  the 
case,  that  there  was  nothing  in  his  character  or  conduct  which 
rendered  him  offensive  or  afforded  any  ground  for  excluding 
him.  Tlie  single  question  presented  by  the  record  is  whether 
the  refusal  by  the  defendants  on  the  occasions  mentioned  in 
the  petition  to  permit  plaintiff  to  enter  their  skating  rink 
was  a  denial  to  him  of  a  privilege  which  he  had  the  right, 
nnder  the  law,  to  enjoy;  and,  in  the  outset,  we  deem  it 
proper  to  say  that  the  question  whether  plaintiff  had  the 
right  to  demand  admission  to  the  place  is  in  no  manner 
affected  by  the  fact  that  he  is  a  colored  man.  His  legal 
right  in  the  premises  is  not  different  from  that  of  white  men 
whose  character  and  conduct  are  not  different  from  his  own. 
And  if  a  white  man  of  unobjectionable  character  and  conduct 
could  have  demanded  admission  as  a  legal  right  on  the  occa- 
sions in  question,  the  refusal  of  defendants  to  admit  him  oper- 
ated ais  a  denial  to  him  of  a  legal  right;  for  the  law  is  no 
respecter  of  persons,  and  it  guaranties  no  rights  or  privileges 
to  one  class  of  citizens  which  may  not  be  enjoyed  by  every 
other  class  upon  the  same  terms,  and  under  like  circum- 
stances. If  then  the  defendants  had  the  right  to  deny  plaint- 
iff admission  to  their  skating  rink,  this  right  must  be  based 
upon  some  consideration  upon  which  they  might  have  denied 
any  other  man  of  like  character  admission  to  it. 
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The  allegation  of  the  petition  is  that  defendants  kept  and 
operated  the  rink  as  a  place  of  public  amusement,  but  it  is 
not  shown  by  any  averment  that  the  business  of  operating  it 
is  carried  on  under  a  license  or  privilege  granted  by  the  state, 
or  the  municipal  corporation  in  which  it  is  conducted,  or  that 
it  is  in  any  manner  regulated  or  governed  by  any  of  the 
police  i-egulations  of  the  city.  The  reasonable  inference  from 
the  allegations  of  the  petition  is  that  defendants  are  the  own- 
ers of  a  building  in  which  they  permit  parties  to  engage  in 
the  exercise  of  roller  skating,  for  which  privilege  they  charge 
a  consideration,  and  where  exhibitions  are  sometimes  given 
by  experts  in  the  art  of  skating,  on  which  occasions  an  admis- 
sion fee  is  charged,  and  that  the  general  public  was  invited 
to  resort  to  the  place  for  amusement  and  recreation.  It  may 
be  said,  as  a  general  rule,  that  the  law  does  not  undertake  to 
govern  or  regulate  the  citizen  in  the  conduct  of  his  private 
business.  In  all  matters  of  mere  private  concern  he  is  left 
free  to  deal  with  whom  he  pleases,  and  to  make  such  bargains 
as  he  Ib  able  to  make  with  those  with  whom  he  does  deal. 
There  are,  however,  classes  of  business  in  the  conduct  and 
management  of  which,  notwithstanding  they  may  be  con- 
ducted by  private  parties  for  their  own  emolument,  the  gen- 
eral public  has  such  interest  as  that  they  are  properly  the 
subject  of  regulation  by  law,  and  those  engaged  in  them  are 
subject  to  restrictions  and  limitations  which  do  not  apply  to 
persons  engaged  in  other  kinds  of  business.  Innkeepers  and 
carriers  of  passengers  are  of  this  class.  All  members  of  the 
general  public  are  entitled  to  demand  accommodations  from 
them,  and  they  are  bound  to  afford  such  accommodations, 
if  they  are  able  to  do  so.  If  the  innkeeper  has  room  in  his 
house,  he  is  bound  to  receive  and  entertain  any  traveler  or 
wayfaring  person  who  applies  for  accommodations,  and  is 
able  and  willing  to  pay  a  reasonable  consideration  therefor, 
and  whose  character  and  conduct  are  unobjectionable;  and 
the  carrier  is  also  bound  to  receive  all  members  of  the  public 
who  apply  for  accommodation,  and  whom  he  is  able  to  accom* 
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modate.  Story,  Eailm.,  §§  475,  476.  While  they  have 
the  right,  doubtless,  to  make  reasonable  and  proper  roles 
for  the  condiicfof  the  business  in  which  they  are  engaged, 
they  are  not  permitted  to  discriminate  in  favor  of  or  against 
any  class.  Nor  are  they  at  liberty  to  refuse  accommo- 
dations to  any  whom  they  are  able  to  accommodate.  Rex 
V.  Ivens^  7  Car.  &  P.,  213;  Chicago  dk  iT.  W.  liaiU 
road  Co.  v.  WilliamSy  55  III.,  185;  Coger  v.  Iforthweat- 
em  Union  Packet  Co.y  37  Iowa,  145.  The  ground  upon 
which  these  restrictions  are  imposed  is  that  persons  engaged 
in  these  vocations  are  in  some  sense  servants  of  the  public, 
and  in  conducting  their  business  they  exercise  a  privilege 
conferred  upon  them  by  the  public,  and  they  have  secured  to 
them  by  the  law  certain  privileges  and  rights  which  are  not 
enjoyed  by  the  members  of  the  public  generally. 

It  may  be  that  the  managers  of  a  place  of  public  amuse- 
ment, who  carries  on  his  business  under  a  license  granted 
him  by  the  state,  or  by  a  municipal  corporation  organized  under 
the  laws  of  the  state,  would  be  subject  to  the  same  restric- 
tions. We  incline  to  think  that  he  would;  for,  as  he  carries 
on  the  business  under  an  authority  conferred  by  the  public, 
the  presumption  is  that  the  intention  was  that  whatever  of 
advantage  or  benefit  should  result  to  the  public  under  it 
should  be  enjoyed  by  all  its  members  alike.  The  power 
which  granted  the  license  represented  each  member  of  the 
public  in  making  the  grant,  and  each  member,  with  refer- 
ence to  those  privileges  which  accrue  to  the  public  under  it, 
must  be  on  an  equality  with  every  other  member.  It  seems 
to  us,  however,  that  the  business  condncted  by  the  defend- 
ants was  not  of  this  character.  The  public  has  assumed  no 
control  of  it,  and  it  does  not  appear  that  it  is  a  business  in 
which  the  public  have  a  concern.  Any  citizen  of  the  state 
has  the  right  to  establish  himself  in  it  at  his  own  election, 
and  no  license  or  authority  from  the  public  is  required  there- 
for. It  seems  to  us  that  it  is  essentially  a  private  business, 
and  that  it  will  remain  so  until  the  public  assumes  some  con- 
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trol  of  it.  Defendants  were  using  their  own  property  in  con- 
ducting the  business,  and  were  carrying  it  on  according  to 
their  own  notions.  When  members  of  the  public  entered 
'  the  building,  they  did  so  by  permission  of  defendants,  or 
under  a  contract  with  them.  When  they  invited  the  mem- 
bers of  the  public  to  go  to  the  place,  they  offered  simply  to 
extend  to  them  permission  to  enter,  or  to  contract  with  them 
for  that  permission.  We  see  no  reason  why  they  might  not 
have  limited  their  invitation  to  certain  individuals  or  classes. 
As  the  place  belonged  to  them,  and  was  under  their  exclusive 
control,  and  the  business  was  a  private  business,  it  cannot  be 
said,  we  think,  that  any  person  had  the  right  to  demand 
admission  to  it.  They  had  the  right,  at  any  time,  to  with- 
draw the  invitation,  either  as  to  the  general  public  or  as  to 
particular  individuals. 

The  act  complained  of  by  plaintiff  was  the  withdrawal  by 
defendants  as  to  him  of  the  offers  which  they  had  made  to 
admit  him,  or  to  contract  with  him,  for  admission.  They 
had  the  right  to  do  this  as  to  him,  or  any  other  members  of 
the  public.  This  right,  as  we  have  seen,  is  not  based  upon 
the  fact  that  he  belongs  to  a  particular  race,  but  arises  from 
the  consideration  that  neither  he,  nor  any  other  person,  could 
demand,  as  a  right  under  the  law,  that  the  privilege  of  enter- 
ing the  place  be  accorded  to  him.  The  legal  rights  of  the 
parties  would  not  have  been  different  from  what  they  are  if 
defendants  had  excluded  plaintiff  on  account  of  the  cut  of  his 
coat  or  the  color  of  his  hair,  instead  of  the  color  of  his  skin; 
or  if  they  had  excluded  him  without  assigning  any  reason 
for  their  action  in  the  premises.* 

Affibked. 

*It  should  be  noted  that  the  acts  complamed  of  in  this  case  occurred  prior 
to  the  taking  effect  of  chap.  105,  Law  of  1884. 
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R'y  Co. 

The   Chicago,  Burlington   &  Quincy  R'y  Co.   v.  Union 

Co. 

1.  Counties:  power  to  levy  poor  tax:  chap.  149,  laws  of  1876, 
1  AKENDiKO  CODE,  %  1381:  CONSTRUCTION.  The  effect  of  Chap.  149, 
Laws  of  1876,  amending  §  1381  of  the  Code,  is  to  empower  counties 
havinff  a  population  of  33,000  inhabitants  or  more  to  levy  a  poor  tax  of 
one  and  a  half  mills  on  the  dollar,  in  case  the  ordinary  revenue  of  the 
county  proves  insufficient  for  the  support  of  the  poor,  but  it  does  not 
take  away  the  power,  given  by  the  section  before  amendment  to  counties 
containing  a  less  number  of  inhabitants,  to  levy  a  tax  of  one  mill  on  the 
dollar  for  the  same  purpose. 

Friday,  Decbbcber  11. 

These  causes  present  the  same  questions,  and  have  been 
submitted  together,  and  will  be  disposed  of  in  a  single  opin- 
ion. The  first  case  is  an  appeal  from  Lucas  district  court. 
The  other,  from  Union  district  court.  The  facts  are  stated 
in  the  opinion. 

T.  M.  StiuxHy  for  appellant. 

Mitchell  (&  Peniokj  for  appellee,  Lucas  Co. 

McDill  (&  Sullivan^  for  appellee,  Union  Co. 

Reed,  J. — ^The  causes  involve  the  legality  of  certain  taxes 
levied  by  the  board  of  supervisors  of  the  respective  counties 
for  the  support  of  the  poor.  At  the  time  of  making  the 
annual  tax  levy  for  the  year  1884,  said  boards  of  supervisors 
each  made  an  order  reciting  that  the  ordinary  revenue  of  the 
county  had  proven  insufficient  for  the  support  of  the  poor, 
and  levying  a  tax  of  one  mill  on  the  dollar  on  all  the  taxable 
property  in  the  county  for  that  purpose.     The  counties  each 
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have  a  population  of  less  that  83,000  inhabitants.  It  is 
admitted  that  the  ordinary  revenae  of  the  counties  was 
insuflScient.for  the  support  of  the  poor  within  them,  and  the 
single  question  presented  by  the  case  is  whether  the  boards 
of  supervisors  liad  power,  under  the  statute,  to  levy  the  taxes 
in  question.  Prior  to  1876  the  powers  of  the  board  of 
supervisors  with  reference  to  the  levying  of  taxes  for  the  sup- 
port of  the  poor  were  defined  by  section  1381  of  the  Code. 
The  provision  is  as  follows,  viz.:  **The  expenses  of  sup- 
porting the  poor-house  shall  be  paid  out  of  the  county  treas- 
ury in  the  same  manner  with  other  disbursements  for  county 
purposes;  and,  in  case  the  ordinary  revenue  of  the  county 
prove  insufficient  for  the  support  of  the  poor,  the  board  may 
levy  a  poor  tax  not  exceeding  one  mill  on  the  dollar,  to  be 
entered  on  the  county  list,  and  be  collected  as  ordinary 
county  taxes." 

The  legislature  in  1876  passed  an  act  to  amend  this  sec- 
tion. The  act  is  chapter  149  of  the  Acts  of  the  Sixteenth 
General  Assembly,  and  it  is  as  follows:  "  Section  1.  That 
section  1381,  tit.  11,  chap.  1,  Code,  be  amended  by  striking 
out  the  words  <one  mill'  in  the  fifth  line  of  the  said  section 
and  inserting  therein  in  lieu  thereof  the  words  'one  and  a 
half  mills,'  so  that  the  section  will  read  as  follows:  Sec. 
1381.  The  expenses  of  the  poor-house  shall  be  paid  out  of 
the  county  treasury  in  the  same  manner  with  other  disburse- 
ments for  county  purposes;  and,  in  case  the  ordinary  revenue 
of  the  county  prove  insufficient  for  the  support  of  the  poor, 
the  board  may  levy  a  poor  tax  not  exceeding  one  and  a  half 
mills  on  the  dollar,  to  be  entered  and  collected  as  the  ordi- 
nary county  tax:  provided,  that  the  provisions  of  this  act 
shall  not  apply  to  counties  in  which  the  population  is  less 
than  thirty-three  thousand  (33,000)  inhabitants." 

The  question  io  be  determined  is  as  to  the  effect  of  the 
enactment.  It  is  contended  by  appellant  that  its  effect  is  to 
strike  out  absolutely  from  the  section  the  words  '^  one  mill," 
and  insert  in  lieu  thereof  the  words  <<  one  and  a  half  mills," 
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and  that  the  proviso  is  made  part  of  the  section  as  amended^ 
and  has  the  effect  to  limit  its  operation  to  counties  having  a 
population  of  33,000  inhabitants,  or  more;  and  hence  that  in 
counties  having  less  than  that  number  of  inhabitants  the 
board  of  supervisors  has  no  power  to  levy  a  special  tax  in 
any  amount  for  the  support  of  the  poor.  In  our  opinion, 
however,  this  position  cannot  be  maintained.  The  proviso 
was  intended  by  the  legislature,  we  think,  as  a  limitation  of 
the  amendatory  act,  and  it  does  not  constitute  any  part  of 
section  1381  as  amended.  This  view  is  sustained  by  a  num- 
ber of  considerations.  In  the  first  place,  the  act  is  simply 
amendatory  of  section  1381.  It  does  not  repeal  and  re-en- 
act that  section,  but  strikes  out  certain  words  from  it,  and 
inserts  others  in  lieu  of  them.  The  other  provisions  of  the 
section  are  in  no  manner  affected  by  the  act,  but  remain  in 
force  just  as  they  were  before  it  was  enacted.  It  was  passed 
simply  for  the  purpose  of  modifying  the  section.  The  lan- 
guage of  the  proviso  is  "  that  the  provisions  of  this  act  shall 
not  apply,"  etc.  What  act  is  referred  to?  Clearly  not  the 
section  of  the  Code;  for  that,  as  we  have  seen,  is  not  repealed 
and  re-enacted.  But  the  words  "this  act"  designate  the 
amendatory  act, — that  is,  the  act  in  which  they  are  used. 
There  is  no  other  subject  to  which  they  can  relate. 

In  the  next  place,  the  language  preceding  the  proviso 
clearly  indicates  an  intention  by  the  legislature  to  amend  the 
section  in  the  single  respect  of  striking  out  the  words  "one 
mill "  and  inserting  "  one  and  a  half  mills."  The  language 
is  "that  section  1381  *  *  *  be  amended  by 
striking  out  the  words  ^one  mill,'  in  the  fifth  line,  ^ 
*  *  and  inserting  therein  in  lieu  thereof  the  words 
<  one  and  a  half  mills,*  so  that  the  section  will  read  as  fol- 
lows;"— and  this  is  followed  by  the  amendment,  and  there  is 
no  provision  expressly  making  the  proviso  a  part  of  the  sec- 
tion. "We  think  it  clear,  then,  from  the  language  made  use 
of,  that  the  proviso  was  intended  as  a  limitation  of  the 
amendatory  act,  and  that  it  does  not  constitute  any  part  of 
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the  section  as  amended.  If  the  construction  contended  for 
by  appellant  were  correct,  it  would  follow,  not  only  that  the 
boards  of  supervisors  in  counties  having  less  than  33,000 
inhabitants  have  no  power  to  levy  a  special  tax  for  the  sup- 
port of  the  poor,  but  that  they  have  no  power  to  pay  the 
expense  of  supporting  the  poor-house  out  of  the  general  fund 
of  the  county;  for  section  1381  contains  the  only  provision 
authorizing  the  payment  of  such  expenses;  and  if  said  pro- 
viso is  part  of  that  section,  the  power  to  pay  such  expense  is 
limited  by  it  to  counties  having  33,000  inhabitants  or  more. 
Nobody  believes  that  such  a  result  was  intended  by  the  legis- 
lature when  it  enacted  the  statute  in  question,  and  there  is 
nothing  in  the  language  of  the  act  which  requires  us  to  put 
a  construction  upon  it  whi3h  would  lead  to  that  result.  The 
effect  of  the  amendatory  statute  is  to  empower  counties  hav- 
ing a  population  of  33,000  inhabitants  or  more  to  levy  a 
poor  tax  of  one  and  a  half  mills  on  the  dollar,  but  the  power 
conferred  upon  counties  having  a  less  number  of  inhabitants 
by  the  section  before  it  was  amended  to  levy  a  tax  of  one 
mill  for  such  purpose  is  not  taken  away.  This  is  the  view 
taken  by  the  district  court.     The  judgments  will  be 

Affirmed. 


Shuybb  v.  Elinkbkbebg. 


Forcible  Entry  and  Detainer:  notice  to  quit:  mobb  thav 
THRBB  days:  JURISDICTION.  Where  the  tenancy  in  question  ended 
by  agreement  March  29th,  and  April  4th  the  lessor  gave  the  lessee 
written  notice  to  quit  by  the  5th  day  of  May,  held  that,  as  the  thirty 
days'  notice  required  by  §  2015  of  the  Code  was  not  necessary,  (Gtvs- 
venor  r.  Henry,  27  Iowa,  269,)  an  action  of  forcible  entry  and  detainer 
could  be  maintained  on  the  notice  so  given,  as  it  answered  the  purpose 
of  the  three  days'  notice  required  by  §  3614.  Defendant  could  not  com- 
plain that  more  than  three  days  notice  was  given. 


:    ORIQINAL    NOTICB:    TIME    FOR    APPEARANCE:    JURISDICTION. 

The  fact  that  the  original  notice  in  an  action  of  forcible  entry  and 
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detainer  was  serred  nine  days  before  the  time  fixed  for  appearance,  in 
contravention  of  §  3617  of  the  Code,  was  a  mere  irregrularity  not  depriv- 
ing the  court  of  jurisdiction  to  render  judgment  by  default  against  de- 
fendant, and  a  motion  to  vacate  the  judgment  and  dismiss  the  action 
for  want  of  jurisdiction  was  properly  overruled.  Compare  Shea  v. 
Quinfin,  30  Iowa,  58. 

Appeal  from  Butler  Circuit  Court. 

Saturday,  Deoembbr  12. 

The  plaintiff  commenced  an  action  of  forcible  entry  and 
detainer  against  the  defendant  before  .a  justice  of  the  peace. 
The  defendant  did  not  appear  at  the  time  fixed  in  the  original 
notice.  A  default  was  entered,  and,  after  hearing  the  proofs, 
a  judgment  was  entered  for  the  plaintiff.  Two  days  after- 
wards the  defendant  filed  a  motion  "to  vacate  the  judgment 
and  dismiss  the  complaint."  The  motion  was  overruled  on 
the  same  day.  Thereupon  the  defendant  sued  out  a  writ  of 
error,  and  upon  return  of  the  writ  the  circuit  court  reversed 
the  ruling  of  the  justice,  and  remanded  the  cause,  with 
instructions  to  the  justice  to  sustain  the  motion.  The  plaint- 
iff appeals. 

J.  H.  Scales^  for  appellant: 

O.  B.  CovHrigKt^  for  appellee. 

KoTHBOOK,  J. — ^The  petition  filed  before  the  justice  of  the 
peace  avers  in  substance  that  plaintiff  leased  a  town  lot  to 
the  defendant  for  the  term  of  one  year,  and  that  defendant, 
at  the  end  of  the  year,  refused  to  quit  the  premises.  The 
lease  expired  on  the  twenty-ninth  of  March,  1884.  That  on 
the  fourth  day  of  April,  1884,  the  plaintiff  served  a  written 
notice  on  the  defendant  to  quit  the  possession  of  the  lot  by 
the  fifth  day  of  May,  1884.  The  original  notice  in  the  action 
was  served  on  the  defendant  on  the  eighth  day  of  May,  1884, 
and  required  the  defendant  to  appear  before  the  justice  of  the 
Vol.  LXVIl— 35 
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peace  on  the  seventeenth  day  of  that  month.  The  motion 
upon  which  the  justice  made  the  ruling  demanded  that  the 
judgment  be  vacated  and  the  complaint  dismissed,  on  the 
ground  that  the  court  had  no  jurisdiction  of  the  subject- 
matter,  as  the  records  show  that  three  days'  notice  to  quit 
was  not  served  on  the  defendant,  and  for  the  further  reason 
that  the  court  had  no  jurisdiction  of  the  defendant,  or  of  the 
subject-matter,  as  shown  by  the  the  original  notice,  and  the 
return  thereon,  as  returned  by  the  officer  serving  the  same. 
Two  questions  appear  to  be  raised  by  this  motion.  The 
first  is  that  a  three  days'  notice  to  quit  was  necessary  to  be 
1.  FORoiBLB  given  to  the  defendant  in  order  to  give  the  jus- 
Siner?TOt!ce  tico  jurisdiction  of  the  cause.  It  is  true  that, 
tuanthV^^"^  under  section  3614  of  the  Code,  before  a  suit  of 

days: Jurisdlo-    .,.,.,  ,,  ,  ,  ,, 

tion.  this  kind  can  be  brought,  three  days'  notice  to 

quit  must  be  given  to  the  defendant  in  writing.  It  appears 
that  a  notice  was  given,  but  that  it  was  some  thirty  days 
before  the  suit  was  brought  We  think  that  the  defendant 
.  cannot  complain  because  she  was  allowed  more  than  three 
days  after  service  of  the  notice  in  w-hich  to  surrender  the 
possession.  The  defendant  was  not  Entitled  to  the  thirty- 
days'  notice  provided  by  section  2015  of  the  Code,  because 
the  tenancy  ceased  at  the  time  agreed  upon,  which  was  one 
year.  Chosvenor  v,  Ilenry^  27  Iowa,  269.  Even  if  the 
defendant  may,  under  the  statute,  demand  that  the  notice 
shall  be  exactly  three  days,  a  service  of  a  notice  for  a  longer 
time  would  not  affect  the  jurisdiction  of  the  justice.  It  was 
nothing  more  than  a  mere  irregularity. 

Next,  the  motion  raises  a  question  to  the  effect  that  the 
justice  had  no  jurisdiction  on  account  of  defect  in  the  orig- 

2. :orig-  iwftl  notice.     We  are  not  advised  by  the  record 

umeforap-  what  the  alleged  defect  is.  We  cannot  determine 
risdictioiL  from  the  record  whether  any  defect  was  brought 
to  the  attention  of  the  justice  of  the  peace  or  the  circuit 
court.  We  have  examined  the  statute  to  ascertain,  if  pos- 
sible, what  the  defendant  complains  of  in  regard  to  the  orig- 
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inal  notice.  It  appears  from  section  3617  of  the  Code  that 
the  time  for  appearance  and  pleading  in  this  proceeding  mnst 
not  be  less  than  two  nor  more  than  six  days  from,  the  time 
the  notice  is  served  on  the  defendant.  It  appears  that  the 
service  was  made  in  this  case  nine  davs  before  the  time  fixed 
for  an  appearance.  If  this  defect*  is  the  one  cdmplained  of, 
it  cannot  avail  the  defendant.  It  was  not  the  case  of  a  want 
of  notice.  The  notice  was  merely  defective,  and  did  not 
affect  the  jurisdiction  of  the  justice.  Shea  v.  Qumtin^  30 
Iowa,  58 ;  Dougherty  v.  MoManvs^  36  Iowa,  657.  The  first 
of  the  above  cited  cases  is  in  principle  precisely  in  point  on 
this  question. 

It  will  be  observed  that  the  defendant  did  not,  in  her 
motion,  ask  that  the  default  be  set  aside  because  of  the 
irregularities  of  which  she  complained,  and  that  she  should 
be  permitted  to  defend  the  action.  The  demand  was  that,  as 
the  justice  had  no  jurisdiction,  the  judgment  must  be 
vacated  and  suit  dismissed.  We  think  the  justice  was  cor- 
rect in  his  ruling,  and  that  the  circuit  court  erred  in  remand- 
ing the  cause,  with  directions  to  the  justice  to  sustain  the 

motion. 

Eevbbsed. 


Wallace  v.  The  Ohicago,  St.  Paul,  Minneapolis  &  Omaha 

EV  Co. 

1.  Contraot:  nbolioknob  in  signing  without  reading:  estoppel. 
Where  plaintiff  had  the  capacity  to  read  the  release  sigTied  by  him,  and 
had  an  opportunity  to  do  so,  and  no  fraud  was  practiced  upon  him  to 
prevent  him  from  reading  it,  but  he  chose  to  rely  upon  what  another 
said  about  it,  he  is  estopped  by  his  own  neg-ligence  from  daiming  that 
it  IB  not  legal  and  binding  upon  him,  according  to  its  terms.  See  opin*  i  gy  ^yi 
ion  for  cases  followed.  ^37      68| 

Appeal  from  Woodhury  Dutnct  Cov/rt. 
Saturday,  Decehbeb  12. 
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Thb  plaintiff,  who  was  a  train  conductor  on  defendant's 
railroad,  claims  damages  for  a  personal  injnrj  which  he 
alleges  he  received  by  reason  of  the  negligence  of  the  defend- 
ant in  failing  to  surface  np  and  fill  in  earth  between  the  ties 
upon  which  the  iron  rails  of  the  track  were  laid.  There  was 
a  trial  by  jury.  Verdict  and  judgment  for  plaintiff. 
Defendant  appeals. 

J.  H,  dk  C,  M,  Swan^  for  appellant. 

S.  J.  Quincy  and  Iscuio  Pefidleton,  for  appellee. 

EoTHROCK,  J. — The  plaintiff  was  the  conductor  of  a  trans- 
fer train  engaged  in  moving  cars  across  the  Missouri  river 
between  Sioux  City,  Iowa,  and  Covington,  Nebraska,  by 
means  of  boats,  and  in  making  up  trains  and  switching  cars 
upon  transfer  tracks  and  side  tracks.  These  transfer  tracks 
were  not  permanent  structures.  By  reason  of  the  changing 
of  the  channel  and  banks  of  the  river,  the  landing  of  the 
boats  and  the  transfer  tracks  were  required  to  be  frequently 
moved.  The  tracks  were  laid  down  in  a  temporary  manner, 
and  the  spaces  between  the  ties  were  not  filled  up,  and  the 
ties  were  not  placed  at  uniform  distances  from  each  other. 
The  plaintiff  claims  that  in  attempting  to  make  a  coupling 
on  one  of  these  tracks  at  Covington,  and  while  the  cars  to  be 
coupled  were  in  motion,  his  foot  caught  between  two  ties, 
and  in  attempting  to  extricate  it  he  involuntarily  threw  up 
his  hand  in  such  a  position  that  it  came  between  the  draw- 
heads  of  said  cars,  and  he  was  severely  injured.  He  was  in 
full  command  of  the  train,  and  the  cars  were  moving  by  his 
direction,  and  he  makes  no  complaint  of  any  negligence  of 
the  engineer  or  other  train-men;  and  he  admits  that  he  was 
aware  of  the  condition  of  the  track.  But  he  alleges  that  the 
defendant  was  negligent  in  the  construction  of  the  track,  and 
that  he  made  complaint  of  the  track  to  the  proper  officers  of 
the  company,  and  that  they  promised  to  repair  and  properly 
construct  it,  and  that  the  injury  was  received  by  reason  of 


DECEMBER  TERM,  1885.  549 

Wallace  t.  The  Chicago,  St.  Paul,  Bfinueapolis  &  Omaha  B'y  Co. 

the  negligence  of  the  defendant  to  keep  its  promise  to  make 
the  proper  repairs.  The  injury  was  such  that  it  became  nec- 
essary to  amputate  the  tliird  and  fourth  lingers  of  the  left 
hand.  Soon  after  the  injury  the  plaintiff  resumed  work  for 
the  company,  and  continued  in  said  employment  for  several 
months. 

It  is  urged  by  counsel  for  appellant  that  the  evidence  does 
not  show  that  the  plaintiff  made  any  complaint  of  the  condi- 
tion of  the  track  in  question  to  any  officer  of  the  defendant 
who  had  any  authority  over  repairs  upon  the  road,  and  that 
the  evidence  shows,  without  conflict,  that  the  injury  was 
properly  attributable  to  the  plaintiff's  own  carelessness  and 
negligence.  We  do  not  deem  it  necessary  to  determine  these 
questions,  because,  in  our  opinion,  the  judgment  must  be 
reversed  upon  another  ground,  which  we  will  now  proceed  to 
consider. 

II.  The  defendant,  as  a  full  defense  to  the  action,  pleaded 
that  in  February,  1883,  several  months  after  the  injury  was 
received,  the  plaintiff  and  the  defendant  made  a  full  and  &ir 
settlement  of  all  claims  for  damages  by  reason  of  said  injury, 
and  the  defendant,  in  pursuance  of  said  settlement,  paid  the 
sum  agreed  upon,  to  the  full  satislaction  of  the  plaintiff. 
Said  settlement  and  the  release  were  in  writing,  signed  by 
the  plaintiff.  These  instruments  were  introduced  in  evi- 
dence. It  is  unnecessary  to  set  them  out  here.  It  is  suffi- 
cient to  say  that  they  are  a  full  acquittance  and  discharge  of 
the  defendant  for  all  damages  for  the  injury  complained  of. 
The  injury  is  so  fully  described  therein  that  no  one  could 
read  the  writings  without  knowing  that  they  were  a  settle- 
ment of  all  claims  for  damages  on  account  of  the  cause  of 
action  upon  which  the  suit  was  brought.  The  defendant 
showed,  by  the  testimony  of  its  station  agent  at  Covington, 
that  he  read  the  release  to  the  plaintiff,  and  that  he  affixed 
his  signature  thereto  with  full  knowledge  of  its  contents,  and 
that  the  witness  had  several  conversations  with  the  plaintiff 
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before  the  settlement  .was  made,  and  that  the  amount  was 
agreed  upon  and  fully  understood  by  plaintiff. 

The  plainti^  claimed  that  tbe  release  was  obtained  from 
him  by  fraud,  and  was  not  binding  upon  him  for  that  reason. 
To  establish  the  charge  of  fraud  he  testified,  in  substance, 
that  when  he  signed  the  writings  they  were  not  read  over  to 
him,  but  that  the  agent  who  procured  his  signature  thereto 
stated  to  him  that  they  were  vouchers  for  his  back  pay,  and 
that  he  had  no  knowledge  of  the  contents  of  the  writings 
which  he  signed.  The  plaintiff  was  a  man  of  sufBcient  intel- 
ligence to  be  a  railroad  conductor.  He  had  been  deputy 
bheriff  of  Woodbury  county,  and  could  read  writing  and 
make  out  papers  and  transact  any  kind  of  ordinary  business. 
Ue  stated  in  his  testimony  that  there  was  nothing  to  hinder 
him  from  reading  the  papers  before  signing  them,  and  noth- 
ing was  done  to  keep  him  from  reading  them.  An  examin- 
ation of  all  the  facts  and  circumstances  disclosed  in  the  evi- 
dence leads  the  unprejiuliced  mind  to  the  conclusion  that  the 
plaintiff  was  fully  aware  of  the  contents  of  the  writings 
when  he  signed  them.  But  that  was  a  question  for  the  jury. 
The  question  for  us  to  determine  is,  did  the  plaintiff  show 
tliat  his  signature  was  procured  by  fraud,  conceding  his  own 
testimony  to  be  true?  Or,  rather,  did  he  show  such  a  state 
of  facts  as  that  a  jury  might  properly  find  that  the  contract 
w^hich  he  signed  was  procured  by  fraud?  We  think  it  is 
very  clear  that  his  testimony  did  not  authorize  the  finding  of 
the  jury.  He  was  laboring  under  no  infirmity  which  pre- 
vented him  from  reading  the  writings,  as  by  reason  of  defect- 
ive sight,  or  the  like.  He  does  not  claim  that  he  requested 
tbe  instruments  to  be  read  to  him,  and  that  the  contents  were 
purposely  misrepresented  in  the  reading,  or  that  he  was 
ileceived  by  any  slight  of  hand,  legerdemain,  or  artifice.  On 
the  contrary,  he  admits  that  he  could  have  read  the  papers, 
and  that  he  had  full  opportunity  to  do  so,  and  the  words 
^^  release  of  damages,"  in  bold-faced  printed  letters,  were  at 
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the  bead  of  the  release^  and  coald  have  been  seen  at.  a  mere 
glance. 

The  defendant  requested  the  court  to  charge  the  jury  as 
follows:  "(3)  That  if  jou  find  that  the  plaintiff  had  the. 
capacity  to  read  the  release  signed  by  him,  and  had  an 
opportunity  to  do  so,  and  no  fraud  was  practiced  upon  him 
to  prevent  him  from  reading  it,  but  that,  having  full  oppor- 
tunity to  read  it  before  signing,  he  chose  to  rely  upon  what 
Mr.  Flint  said  about  it,  he  is  estopped  by  his  own  negligence 
from  claiming  that  the  same  is  not  legal  and  binding  upon 
him,  according  to  its  terms."  This  request  to  charge  was 
refused.  It  should  have  been  given.  It  is  in  exact  accord 
with  the  cases  of  Bell  v.  Byersotij  11  Iowa,  233;  McCor- 
mack  V.  Molhurg^  43  Id.,  561;  and  Mc Kinney  v,  Ilerrick^ 
66  Id.,  414.  See,  also,  Pars.  Oont.,  772;  Kerr,  Fraud  & 
Mistake,  77. 

Eeysbsed. 


FuBCHNEB  y.  Edmonds. 

1.  Payment:  bvidbnob  considbbbd  akd  judgmbnt  affibmbd. 

Appeal  from  Plymouth  District  Court. 

Satubday,  Dboembbb  12. 

Action  in  chancery  to  foreclose  a  mechanic's  lien  for  work 
done  in  erecting  a  building.  There  was  a  decree  for  defend- 
ant.    Plaintiff  appeals. 

StrubUj  Bishel  i&  Sartorij  for  appellant. 

ArgOj  KeUy  cfe  Augir^  for  appellee. 

Bbok,  Ch.  J. — There  was  no  dispute  between  the  parties 
involving  the  terms  of  the  contract  between  them,  or  the  per- 
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fbrmance  thereof  by  plaintiff.  They  only  differ  upon  the 
question  of  a  single  payment.  Each  party  was  a  witness  in 
his  own  behalf.  Defendant  testified  positively  that  he  made 
a  payment  of  $1,000  to  plaintiff  during  the  progress  of  the 
work;  plaintiff  as  positively  denied  it.  We  think  defendant's 
testimony  is  sufficiently  corroborated  to  outweigh  the  evi- 
dence in  plaintiff's  behalf.  This  corroboration  is  by  quite 
clear  testimony  of  at  least  one  witness,  and  by  circumstances 
shown  by  others.  It  is  true  that  the  testimony  given  by 
plaintiff  is  not  without  corroboration  to  some  extent,  but  we 
are  satisfied  that  the  weight  of  the  evidence  is  upon  defend- 
ant's side  of  the  case.  The  decree  of  the  district  court 
most  be 

Affikmud. 


Cabd  v.  Dalb. 

1.  Division  Fence:  nor  on  tbub  division  likb:  obligation  to 
MAINTAIN.  If  parties  use  a  fence  as  a  partition  between  their  farms, 
it  is  wholly  immaterial  whether  it  is  on  the  exact  boundary  line  or  not, 
80  far  as  the  oblifiratioa  to  maintain  the  fence  or  oontribate  to  its  oon- 
ttraction  is  concerned. 

Appeal  from  Harrison  District  Court. 

Saturday,  December  12. 

Tms  controversy  involves  the  rights  of  the  parties  in 
regard  to  a  fence  between  their  farms.  The  plaintiff  bronght 
the  action  to  recover  an  award  of  eighteen  dollars  made  by 
the  township  trustees,  as  fence  viewers.  There  was  a  trial  by 
j  ury,  and  a  verdict  and  jndgment  for  plaintiff.  Defendant 
appeals. 

S.  H.  Coch/ran^  for  appellant. 

L.  li.  Bolter  dk  Sons^  for  appellee. 
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RoTHROCK,  J. — The  case  involves  less  that  $100,  and  it 
comes  to  us  upon  the  following  certificate  of  the  trial  judge: 
"1.  Is  the  following  instruction  given  by  the  court,  to-wit: 
*  If  the  fence  built  by  plaintiff  was  on  the  line  between  the 
plaintiff's  and  defendant's  lands,  or  was  so  near  the  line  as, 
in  your  judgment,  to  serve  the  purpose  of  a  line  fence  for 
the  parties  who  owned  the  land  on  either  side  of  the  fence, 
then  it  may  be  regarded  as  a  partition  or  line  fence,' — a  cor- 
rect definition  of  the  term  '  division  fence,'  as  used  in  sec- 
tion 1498,  Code,  1873;  or  is  a  division  fence,  one  on  the  exact 
true  line?  2.  Wliat  is  the  meaning  of  the  term  'division 
line'  when  applied  to  partition  fences  as  contemplated  by 
section  1498,  Code,  1873?"  Counsel  have  argued  the  facts 
and  the  law  of  the  case  under  several  assignments  of  error. 
They  do  not  seem  to  understand  that  in  this  class  of  cases 
they  have  no  right  to  an  appeal,  and  that  this  court  is  not 
authorized  to  determine  anything  but  the  questions  of  law 
certified  by  the  trial  judge.  It  depends  altogether  upon  the 
facts  in  a  case  whether  a  fence  is  a  partition  fence.  The  ques- 
tion certified  contemplates  that  the  fence  in  controversy 
served  the  purpose  of  a  partition  fence;  that  is,  that  the  par- 
ties used  it  as  such.  Now,  if  this  was  the  fact,  the  instruc- 
tion was,  doubtless,  correct.  If  parties  use  a  fence  as  a  par- 
tition between  their  farms,  it  is  wholly  immaterial  whether  it 
is  on  the  exact  boundary  line,  so  far  as  the  obligation  to 
maintain  the  fence  or  contribute  to  its  construction  is  con- 
cerned. It  will  be  presumed  that  the  fence  in  question  was 
so  near  the  boundary  line  between  the  farms,  and  that  the 
parties  had  used  it  as  a  partition  fence  for  such  a  length  of 
time,  as  to  authorize  the  instruction  given  by  the  court  to  the 
jury. 

Affibmed. 
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67    55^  Thb  State  v.  Obton. 

[182     *^ 

1.  Habeas  Oorpus:  mattkrs  kot  rbtiewed  bt.  HdbtoB  earput  can- 
not be  invoked  for  the  purpose  of  obtaininflr  relief  for  mere  errors  Hnd 
irregalarities  of  a  court  in  a  criminal  trial,  nor  for  the  purpose  of  deter- 
mining whether  the  offense  for  which  the  plaintiff  is  imprisoned  is  a 
crime  under  the  statute,  nor  for  the  purpose  of  correcting  an  erroneous 
taxation  of  costs. 

Appeal  from,  an  order  of  the  Hon.  E.  E.  Ayleeworth^  Judge 
of  the  Superior  Courts  Council  Bluffs. 

Saturday,  Deoembbb  12. 

Ah  information  was  filed  before  a  justice  of  the  peace 
charging  defendant  with  the  crime  of  disturbing  a  worship- 
ing congregation.  He  was  convicted,  and  the  justice  adjudged 
that  he  should  pay  a  fine  of  $25  and  costs,  and,  in  default  of 
immediate  payment,  that  he  should  be  confined  in  the  county 
jail  for  the  period  of  eight  days.  A  mittimus  was  served, 
and  the  defendant  taken  into  custody  by  the  sherifl:  There- 
upon, a  writ  of  luihdae  corpus  was  sued  out,  and  the  defend- 
ant discharged.     The  state  appeals. 

SUme  <Sk  Gilliland  and  A.  B,  Thornelly  for  the  State. 

Wo  appearance  for  appellee. 

Seevebs,  J. — The  justice,  under  section  4023  of  the  Code, 
had  undoubted  jurisdiction  of  the  crime  charged  in  the  infor- 
mation. In  the  petition  for  the  habeas  corpus  the  defendant 
claimed  that  he  was  entitled  to  be  discharged  from  custody 
on  three  grounds  only.  The  first  is  that  there  was  a  jury 
trial,  and  tliat  the  jury  returned  a  sealed  verdict,  and  thereon 
the  judgment  was  rendered;  the  second  is  that  the  defendant 
was  not  guilty  of  any  crime  known  to  the  laws  of  Iowa;  and 
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the  third  is  that  the  jadgmeut  incladed  the  costs,  and  that 
illegal  fees  for  costs  were  taxed. 

Conceding  that  all  these  grounds  existed,  the  defendant 
was  not  entitled  to  be  discharged.  The  return  of  a  sealed 
verdict  by  the  jury,  and  the  reception  of  the  same  by  the  jus- 
tice, may  have  been  irregular  and  erroneous,  but  clearly  it 
did  not  have  the  effect  of  ousting  the  justice  of  jurisdiction. 
Haheas  oorp^i%  cannot  be  invoked  for  the  purpose  of  obtain- 
ing relief  for  mere  errors  and  irregularities  of  a  court.  The 
question  whether  a  crime  wan  committed  by  the  defendant 
cannot  be  determined  on  haheas  oarpaa^  and  it  cannot  be 
seriously  claimed  that  an  erroneous  taxation  of  costs  can  be. 
The  fbregoing  views  are  supported  by  PlaU  v.  Uarriaon^  6 
Iowa,  79;  Zelle  v.  MoHenry^  61  Id.,  572;  Jaok%on  v. 
Boydy  63  Id.,  636. 

The  order  of  the  judge  of  the  superior  court  of  Council 
Bluffs,  discharging  the  defendant  from  custody,  is  therefore 

Rbvsbsbd. 


Huirrss  t.  Watniok  bt  al..  Defendants,  and  Ohapin  & 
Mebbitt,  Intsbvenobs. 

1.  Partnership:  poweb  to  sbli*  firm  pbopbbtt.  Odo  partner  does 
does  not  have  the  power  to  sell  the  entire  property  of  the  firm  without 
the  knowledfife  and  consent  of  his  partner,  who,  though  absent,  might 
easily  be  consulted  by  mail  or  telegraph,  and  a  sale  so  made  will  be  set 
aside  in  equity  where  the  purchaser  knew  the  facts  at  the  time  of  pur- 
chasing. 

Appeal  from  Shelby  Circuit  Court. 

Satdbday,  Deobmbbb  13. 

Action  in  equity.     Decree  for  the  plaintiff  and  interven- 
ors.     The  defendant  Kestler  appeals. 
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Wicks  cfe  Burkey  for  appellant, 

D.  0.  Stuart  and  Macy  dk  Oammon^  for  plaintiff. 

Lehman  cfe  Park^  for  intervenors. 

Sbbvbbs,  J. — The  plaintiff  and  defendant  Waynick  were 
partners,  engaged  in  the  retail  grocery  business  at  Harlan. 
The  plaintiff  resided  at  Corning,  and  was  occasionally  at 
Harlan,  and  had  sonle  personal  knowledge  of  the  business. 
On  the  second  day  of  February,  1884,  the  defendant  Way- 
nick  sold  the  goods,  wares  and  merchandise,  and  all  partner- 
ship property,  to  the  appellant,  Kestler,  for  the  sum  of  $8,000. 
This  sale  was  made  without  the  knowledge  or  consent  of  the 
plaintiff,  and  he  and  the  partnership  creditors  ask  that  it  be 
set  aside  on  the  ground  that  it  was  fraudulent,  and  because 
the  defendant  Waynick  did  not  have  power  and  authority  to 
make  it.  There  is  some  evidence  which  has  a  tendency  to 
establish  the  fraudulent  character  of.  the  sale,  but  we  shall 
not  refer  more  particularly  thereto,  for  the  reason  that  we  ai'e 
of  the  opinion  that  the  sale  must  be  set  aside  upon  the  other 
ground. 

It  is  said  there  is  some  conflict  of  authority  as  to  the 
power  of  one  partner,  without  the  knowledge  or  consent  of 
his  copartner,  to  sell  or  assign  all  the  partnership  property. 
Conceding  this  to  be  so,  such  question  must  be  regarded  as 
settled  in  this  state.  It  was  held  in  Loeb  v.  Pierpointy  58 
Iowa,  469,  that  one  partner  did  not  have  such  power,  where 
his  copartner  resided  in  the  same  town  and  could  have  been 
readily  consulted.  The  difference  between  that  case  and  this 
is  that  in  the  present;  case  the  plaintiff  resided  about  seventy- 
five  miles  distant  from  Harlan,  where  the  sale  was  made. 
But  there  was  a  daily  mail  by  railroad  between  the  two 
places,  and  also  a  telegraph  line.  There  was  no  reason  for 
making  the  sale  at  the  time  it  was  made,  except  a  simple 
desire  on  the  part  of  the  resident  partner  to  do  so.     There 
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is  no  evidence  tending  to  show  that  a  few  hours'  or  days' 
delay  would  have  been  detrimental  to  the  interest  of  one  or 
both  of  the  partners.  For  all  practical  business  purposes, 
except  some  urgent  necessity,  the  plaintiff  could  readily  have 
been  consulted  before  such  an  important  step  as  a  sale  of  the 
whole  partnership  property  was  taken.  The  means  of  con- 
sulting were  as  convenient  as  those  in  the  case  above  cited. 
The  sale  was  concluded  about  eleven  o'clock,  and  the  plaintiff 
was  informed  of  it  that  evening,  and  the  next  day  he  was  in 
Harlan  protesting  against  it.  Practically  the  plaintiff  was 
present  when  the  sale  was  made,  and  yet  he  was  not  consulted. 
The  appellant  had  knowledge  of  the  partnership,  the  residence 
of  the  plaintiff,  and  that  he  was  not  consulted. 

Affibmed. 


The  State  v.   Stevens. 

1.  Oriminal  Bvidenoe:  acts  and  adiussions  of  cokfbdbratbs. 

Where  defendant  was  indicted  with  others  for  the  commission  of  a  crime, 
bat  he  was  tried  separately,  and  the  crime  was  clearly  established,  evi- 
dence which  tended  to  show  that  defendant  and  those  connected  with 
him  were  familiar  associates  and  confederates  for  the  commission  of 
crime,  and  which  tended  to  connect  defendant  with  the  crime,  wai 
admissible. 

2.  :  ATTBBCPT  TO  BSGAPB.    An  attempt  to  escape  from  custody,  as 

well  as  an  actual  escape,  may  be  shown  as  tcndinflf  to  establish  guilt 

3.  Criminal  Law:  failubb  of  dbfendakt  to  testify:  dutt  to 

msTBUCT  AS  TO  EFFECT  OF.  In  the  abscuco  of  a  request  from  the 
defendant,  it  was  not  reversible  error  for  the  court  to  neglect  to  instruct 
the  jury  that  the  fact  that  defendant  did  not  testify  in  his  own  behalf 
was  not  to  be  considered  to  his  prejudice. 


■:  PBOLONOATION  OF  TBIAL:  ADJOURKICBKT  OF  COUBT  IN  OTHBB 

COUNTY.  The  statute  does  not  fix  a  day  for  the  ending  of  a  term  of 
court,  but  it  does  authorize  the  judge,  for  a  sufficient  cause,  to  adjourn 
a  term  before  it  is  begun.  (Code,  §  169.)  So,  where  the  approaching 
term  in  another  county  was  adjourned,  and  the  trial  of  this  cause  was 
prolonged  into  the  time  when  court  would  otherwise  have  been   in 
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8688100  in  the  other  coanty,  held  no  error.    (See  8tat€  v,  Peter9on,  past, 
p.  564) 

Appeal  from  Hardin  District  Court. 

Saturday,  Dboembbb  12. 

Defendant  was  convicted  of  burglary,  and  now  appeals  to 
this  court 

Tom  H.  MilneTj  for  appellant. 

A.  J.  Baker^  Attorney-general^  for  the  State. 

Beok,  Oh.  J. — I.  The  defendant  was  indicted,  with  two 
others,  for  burglary  committed  by  breaking  into  a  jewelry 
store  and  taking  goods  and  money  of  the  aggregate  value  of 
$678.  Upon  his  request  he  was  tried  separate  from  his 
co-defendants. 

II.  Various  objections  were  made  to  testimony  on  tlie 
trial,  showing  acts  and  conversation  of  the  other  persons 
1.  CRIMINAL    iudicted  with  defendant,  which  tended  to  establish 

actsaud^ad-  familiar  relations  and  association  of  all  the  par- 
confederatea,  ties;  that  they  were  in  company  about  the  time 
of  the  commission  of  the  crime,  and  other  matters  tending  to 
connect  defendant  therewith.  Evidence  as  to  certain  bonds 
found  in  the  possession  of  the  defendants  was  also  made  the 
subject  of  objection.  All  of  these  objections  may  be  disposed 
of  upon  the  consideration  that  the  evidence  tends  to  connect 
defendant  with  the  crime,  the  commission  of  which  was 
clearly  established.  It  tends  to  show  that  defendant,  and 
those  connected  with  him,  were  familiar  associates  and  con- 
federates for  the  commission  of  crime. 

III.  Evidence  was  admitted,  against  defendant's  objec- 
tion, tending  to  show  an  attempt  or  effort  on  the  part  of 
2. :  at-     defendant  to  escape  from  custody.     It  is  admit- 

cape.  ^'  ted  by  counsel  for  defendant  that  an  escape  and 
flight  may  be  shown  as  a  fact  tending  to  establish  guilt;  but 
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it  is  insisted  that  an  attempt  to  escape  cannot  be  proved. 
We  discover  no  distinction  between  an  actual  escape  and  an 
attempt  to  escape.  Each  equally  tends  to  show  a  conscious- 
ness of  guilt,  and  is  therefore  alike  admissible  against  the 
accused. 

IV.  Certain  instructions  as  to  the  eflTect  of  evidence  of 
possession  of  property  recently  stolen  are  made  the  subject 
of  criticism.  They  present  the  familiar  rules  upon  this  sub- 
ject in  language  sufficiently  clear  and  certain.  The  same 
remark  may  be  made  applicable  to  instructions  applying  the 
doctrine  of  reasonable  doubt  to  different  branches  of  the  case. 
Counsel,  in  their  objections  to  these  instructions,  fail  to  recog- 
nize the  obvious  meaning  of  their  language.  The  instruc- 
tions present  rules  as  they  are  laid  down  and  recognized  in 
decisions  of  the  courts. 

V.  The  defendant  did  not  testify  in  his  own  behalf.  His 
counsel  now  urge  that  the  court  erred  in  not  instructing  the 
3.  cRiMiKAL    j^^y  *'^**  ^^^^  ^^^^  ^^  ^^^  ^  ^^  considered  to  his 

cS^eteodSJt  prejudice.  Had  such  instruction  been  requested 
duty  to  ^-  it  doubtless  would  have  been  given.  In  the 
effect  of.  absence  of  this  request,  we  do  not  think  it  was 
the  duty  of  the  court  to  allude  to  the  matter.  It  cannot  be 
presumed  that  defendant's  case  was  prejudiced  by  his  silence, 
in  the  absence  of  any  allusion  thereto  by  the  state,  the  court, 
or  any  person  connected  with-  the  case. 

VI.  Pending  the  trial  in  the  district  court,  the  judge  made 
an   order  adjourning  the  term  to  be  next  held  in  another 

.    ^_  county,,  for    one  week;  this  was  done  in  order 

t?iS[?*aS^^'  to  give  sufficient  time  to  complete  the  trial  of 
court  hfother  ^^^^  cause,  which  proceeded  after  the  day  fixed  for 
county.  ^j^^  commencement  of  the  next  term,  had  it  not 

been  adjourned.  It  is  now  insisted  that  the  trial  was  had 
and  completed  during  a  time  fixed  for  the  court  to  be  held 
in  another  county.  But  section  169  authorizes  the  judge, 
for  sufficient  cause,  to  adjourn  a  term  before  it  is  begun. 
The  term  following  the  one  at  which  defendant's  trial  was 
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commenced  was  lawfully  adjonmed,  and  nothing  prevented 
the  continuance  of  the  trial  during  the  time  at  which  the 
next  term  would  have  been  held  had  it  not  been  adjourned. 
The  statute  does  not  fix  a  day  for  the  ending  of  a  term.  It 
may  continue  until  the  next  term  in  another  county  should 
be  commenced. 

We  think  defendant  had  a  lawful  and  fair  trial,  and  the 
evidence  well  supports  the  verdict  We  discover  no  errors 
in  the  proceedings.    The  judgment  of  the  district  court  is 

Affibmsd. 


SiBBOLD  V.  Davis  et  al. 


1.  Principal  and  Agent:  salb  of   land:  bxcbss  of  AUTaoRrrr: 

SPECIFIC  PERPORSfAKCB.  The  evidence  in  this  case  (see  opinion) 
shows  that  the  agent  with  whom  plaintifP  dealt  in  the  purchase  of  the 
land  in  question  was  a  special  agent»  whose  limited  authority  was  known 
to  plaintiff,  and  that  the  contract  was  in  excess  of  such  authority.  Held 
that  the  principal  was  not  bound  by  the  contract,  and  that  specific  per- 
formance could  not  be  decreed. 

2.  Sale  of  lAnd :  acceptance  of  proposition  :  what  is  not.    There 

is  no  contract  of  sale  unless  the  proposition  to  sell  is  accepted  in  all  its 
terms  and  without  conditions.  So  there  was  no  sale  of  the  land  in 
question,  where  the  offer  was  to  take  notes  payable  annually,  but  the 
notes  proposed  to  be  given  were  payable  at  the  option  of  the  maker,  and 
where  the  acceptance  of  the  offer  was  conditioned  upon  a  fact  yet  to  be 
ascertained. 

Appeal  from  Woodbury  District  Cowrt. 

Saturday,  Deoehbeb  12. 

AoTioK  in  chancery  to  enforce  the  specific  performance  of 
a  contract  for  the  sale  and  conveyance  of  land.  The  relief 
prayed  for  in  the  petition  was  denied  by  the  decree  of  th«? 
court  below.     Plaintiff  appeals. 
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Joy^  Wright  i&  Hudson^  for  appellant. 

J.  S.  Lawrence  and  J.  H.  cfe  C.  M.  Swan,  for  appellee. 

Beck,  Ch.   J. — I.     The  petition   alleges  that  defendant 

Pierce,  being  the  owner  of  certain  land,  authorized  his  agents, 

L  PRINCIPAL    Ostroni  &  Mensinger,  to  contract  for  him  its  sale 

SSeoffaud:     and  conveyance;  that  plaintiff  entered  into  a  con- 
excess  of  au-  ^  -  ,  '/•!         T         1         .^1.1 

thority:  spe-    tract   lor   the  purchase  ot  the   land  with  tliese 

olftc  perfor-  "^  1  /.        .  -I  « 

mance.  agents,  and  in  pursuance  thereof  paid  a  part  of 

the  purchase  money,  and  entered  into  the  possession  of  the 
land,  and  that  Pierce  subsequently  sold  and  conveyed  the 
land  to  his  co-defendant  Davis.  The  defendants  deny  that 
the  agents  were  authorized  to  sell  the  land  on  the  terms 
accepted  by  them,  of  which  plaintiff  had  full  knowledge. 
The  evidence  shows  that  Ostrora  &  Mensinger,  as  agents  of 
Pierce,  had  sold  for  him  other  tracts  of  land,  and  had  nego- 
tiated the  sale  of  the  tract  in  question,  before  the  alleged  sale 
involved  in  this  case  to  other  parties,  which  had  not  been 
consummated  on  account  of  some  supposed  defect  in  the 
title.  These  agents  tlien  had  a  negotiation  with  plaintiff, 
who  offered  $2,000  for  the  land;  $500  cash,  and  the  balance 
in  five  equal  payments.  This  offer  was  communicated  by 
them  to  Pierce,  with  a  request  that  he  send  in  reply  an 
abstract  of  the  title  to  the  land.  They  received  the  following 
reply  to  their  letter: 

"Sioux  City,  Ia.,  February  19,  '84. 
^^Messra.  Ostrom  cfe  Mensinger,  Danbury,  la., — Dear 
Sirs:  At  your  request  I  enclose  abstract  of  title,  which 
please  examine  and  return.  You  see  I  have  both  titles  now, 
as  Goss  sued  the  R.  R.  Co.,  and  they  defended,  and  the  court 
gave  a  good  decree.  No  better  title  in  the  United  States.  I 
will  only  make  three  notes  of  $500  each  for  balance.  They^ 
can  have  all  the  time  they  want, — say  3,  4,  and  6  years, — 
but  I  won't  make  little  bits  of  payments  out  of  $1,500.  Witt 
pay  you  a  full  commission,  which  is  $75,  being  5  per  cent. 
Vol.  LXVII— 36 
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on  first  $1,000,  and  2  per  cent  on  excess,  which  is  what  I 
always  get  from  my  clients. 

"John  Pierce. 
"Come  up  quick,  as  I  am  on  a  trade  with  another  party  at 
Denison." 

This  letter  was  received  the  day  after  its  date,  and  read 
by  the  agents  to  plaintiflf.  They  gj^ve  him  the  absti'act 
accompanying  it.  Therenpon  they  entered  into  a  contract 
with  plaintiff,  as  disclosed  by  a  receipt  executed  by  them  in 
the  following  language: 

"Danburt,  Ia.,  February  21,  1884. 
"Received  from  W.  F.  Siebold  live  hundred  dollars,  ($500,) 
being  the  first  payment  on  S.  E.  ^  sec.  17,  in  township  86, 
range  42  west  of  5th  P.  M.,  containing,  according  to  govern- 
ment survey,  160  acres,  more  or  less,  which  he  has  purchased 
for  the  sura  of  $2,000,  to  be  paid  as  follows,  to-wit:  $500  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  and  the 
balance  of  the  $2,000  in  three  equal  annual  payments,  the 
first  deferred  payment  on  or  before  three  years  from  date  of 
deed.  All  deferred  payments  to  draw  interest  at  8  per  cent 
per  annum,  payable  annually,  at  Sioux  City,  the  deferred 
payments  to  be  secured  by  mortgage  on  above-described 
land. 

"OSTROM  &  MeNSINOER, 

"Agents  for  John  Pierce.** 

The  day  following  the  execution  of  this  receipt  they  wrote 
the  following  letter  to  Pierce: 

"Danbury,  I  a.,  February  22,  '84. 
"e/oAn  Pieree^ — Dear  Sir:  Enclosed  find  abstract  of  title. 
Bring  it  down  to  date,  and  show  that  all  taxes  are  paid, 
and  if  the  decree  is  not  appealed  from,  and  you  bring  the 
abstract  down  to  date,  everything  will  be  all  satisfactory,  and 
you  can  send  abstract,  deed  and  mortgage,  either  to  us  or  to 
the  express  office,  and  $500  will  be  paid  less  commission; 
the  deferred  payments  as  follows,  to-wit:  Three  equal  annual 
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payments,  3,  4,  and  5  years'  notes,  made  on  or  before.  Make 
deed  to  W.  F.  Siebold,  but  if  this  decree  is  appealed  from 
Mr.  S.  does  not  want  it.  Please  attend  to  tbis  at  once.  The 
consideration,  you  understand,  is  $2,000. 

"OSTROM  &  MeNSINGEE." 

On  the  twenty-third  of  February,  Pierce  sold  and  conveyed 
the  land  to  Davis. 

II.  Counsel  for  plaintiff  insist  that  Ostrom  &  Mensinger 
were  the  general  agents  for  Pierce.  We  think  the  evidence 
does  not  support  this  position.  But  whatever  may  have 
been  the  character  of  their  agency  as  to  prior  transactions,  it 
was  surely  special  and  limited  as  to  this  transaction.  They 
were  restricted  to  the  terms  of  sale  dictated  by  Pierce,  of 
which  plaintiff  had  full  knowledge.  A  consideration  of  the 
facts  above  stated  will  leave  no  doubt  upon  this  point.  A 
familiar  rule  of  the  law  restricts  the  exercise  of  power  by  a 
special  agent  to  the  limits  prescribed  by  the  principal,  and 
one  dealing  with  such  agent,  with  knowledge  of  the  limita- 
tion upon  his  power,  cannot  enforce  a  contract  made  by  him 
for  his  principal  which  is  beyond  such  limitation. 

III.  It  will  be  observed  that  the  agents  were  directed  to 
extend  the  time  of  the  deferred  payments  to  three,  four  and 
2.  SALE  of        five  years.     This  was  coupled  with  the  instruc- 

land:  accept-       ,  ,  '  ,  •  ,      •  mi. 

aiiceofpropo-  tion  that  the  purchasers  could  "have  all  the  time 

sitiun:  what  '^ 

is  not.  they  want."     But  it  clearly  appears  from  Pierce's 

letter  of  February  19th  that  payments  were  to  be  made  annu- 
ally. No  authority  is  given  therein  to  provide  for  payments 
to  be  made  at  the  option  of  the  purchaser  before  the  days 
fixed  therefor.  The  contract  of  sale,  as  shown  both  by  the 
receipt  and  the  agent's  letter  of  February  22,  authorized  pay- 
ments to  be  made  of  at  least  the  first  installment  before  such 
time.  In  this  regard  the  contract  of  sale  exceeded  the  limits 
of  the  agents'  authority,  and  is  not  therefore  binding  upon 
the  principal. 

IV.  It  may  be  further  remarked  that  the  letter  of  Ostrom 
&  Mensinger,  of  February  22,  shows  nothing  more  than  a 
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conditional  oflRer  to  purchase.  It  was  dependent  upon  the 
fact  that  some  appeal  had  not  been  taken.  Nothing  of  the 
kind  is  made  a  condition  in  Pierce's  letter  of  authority  to  the 
agents.  He  was  therefore  authorized,  upon  receipt  of  the 
agent's  letter,  to  regard  his  prior  oflfer  as  not  accepted. 

Under  these  views  of  the  case,  the  plaintiff  had  no  contract 
which  equity  will  specifically  enforce.  The  decree  of  the 
district  court  is 

Affibmed. 


Thb  State  v.  Peteksow. 

1.  Praotioe  in  Bupreme  Court:  cBncnrAL  case:   appbllaht*8 

AB8TBACT  ILLEOIBI^E*.  CAT78B  REYIRWED  ON  ABSTRACT  OF  ATTORNBT- 

oeneral.  Defendant  had  leave  to  present  his  appeal  in  writing,  bnk 
his  abstract  was  almost  illegible,  and  was  otherwise  defectiye.  Ihe 
attorney-general  Bled  a  complete  abstract  of  the  reeoid,  which  was  ROt 
denied,  and  the  api)eal  was  disposed  of  on  this  abstract. 

2.  Imatoenyt  PBEsuifFTiOK  from  posbbsbion  of  btgimv  goods:  byi- 

DENCB  TO  OYEROOHE.  The  instruction  complained  of  in  this  case  (see 
opinion)  sufficiently  stated  the  rule  announced  in  State  v,  Richart,  57 
Iowa,  245,  and  State  v.  HopJcitiB,  65  Id.,  240,  that  the  presumption  of 
goilt  arising  from  the  possession  of  recently-stolen  goods  is  over- 
come when  the  evidence  is  such  as  to  raise  a  reasonable  doubt  whether 
the  defendant  did  not  honestly  come  into  possession  of  the  goods. 

3.  Practioe  on  Appeal :  error  must  bb  shown  in  record.    A  com- 

plaint made  in  argument,  that  the  district  attorney  was  guilty  of  prej- 
udicial misconduct,  cannot  be  reviewed  when  the  record  does  not  show 
what  the  misconduct  was. 

4.  jOriminal  Law :  prolong atioe  of  trial:  timb  for  coihit  in  other 

county  of  district.  Where  a  pending  criminal  trial  cannot  be 
finished  before  the  time  set  for  court  in  another  county  in  the  district, 
the  judge  may  adjourn  for  a  time  the  court  in  the  Qther  county  for  the 
purpose  of  concluding  the  trial.  Compare  State  v.  Stevetis,  ante,  p.  557. 

Appeal  from  Hardin  District  Court. 

Satitbdat,  Deoembeb  12. 
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Thb  defendant  was  tried,  convicted,  and  sentenced  to 
imprisonment  in  the  penitentiary,  for  the  crime  of  larceny 
from  a  building  in  the  night-time,  and  he  appeals. 

T.  H.  MilneVy  for  appellant. 

A.  J.  Baker,  Attorney-general,  for  the  State. 

RoTHBOCK,  J. — I.  On  the  night  of  the  seventh  of  August, 
1883,  the  jewelry  store  of  J.  W,  Smith,  at  Union,  Hardin 
county,  was  broken  into  and  entered,  and  money,  jewelry  and 
watches,  of  the  value  of  about  $700,  were  stolen  therefrom. 
The  defendant,  Peterson,  and  one  Maurice  and  one  Stephens 
were  arrested  about  three  days  after  the  crime  wa^  committed, 
at  Moline,  Illinois,  with  nearly  all  of  the  stolen  property  in 
their  possession.  They  were  brought  to  Hardin  county  and 
jointly  indicted  for  the  crime.  They  demanded  separate 
trials,  and  the  defendant,  Peterson,  was  convicted  and  sen- 
tenced to  the  penitentiary  for  ten  years.  There  was  no  direct 
evidence  that  the  three  persons  named  stole  the  money  an4 
property.  The  evidence  shows,  however,  that  they  were 
traveling  about  the  country  together  for  a  month  or  more 
preceding  the  time  of  the  larceny.  They  were  at  Union,  at 
Marshalltown,  at  Grundy  Center,  and  at  other  places.  They 
had  no  occupation  or  business.  They  each  passed  under  one 
name  at  one  place  and  another  name  at  another  place.  When 
they  traveled,  they  usually  adopted  that  inexpensive  mode  of 
conveyance  known  as  free  rides  on  freight  trains.  They  were 
at  Marshalltown  on  the  evening  before  the  crime  was  com- 
mitted, which  place  is  some  twenty  miles  by  rail  from  Union, 
and  there  was  a  train  from  the  former  place  to  the  latter 
early  in  the  night  When  arrested  at  Moline  they  pretended 
not  to  be  acquainted  with  each  other.  They  stopped  at  a 
hotel,  and  the  defendant,  Peterson,  delivered  a  satchel,  which 
contained  most  of  the  stolen  goods,  to  the  hotel  clerk.  After 
he  was  arrested  he  denied  being  the  owner  of  the  satchel. 
These  facts  are  not  disputed.     The  defendant,  Peterson,  tes- 
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tified  as  a  witness  in  his  own  behalf.  He  stated  that  he  was 
in  Marshalltown  all  of  the  night  of  Augnst  7,  and  on  the 
next  day  he  went  fishing  and  found  the  stolen  goods  partially 
covered  with  grass,  and  that  he  borrowed  the  satchel  and  put 
the  goods  in  it,  and  on  that  night  he  started  with  the  goods 
in  the  satchel,  and  made  his  way  for  Moline,  traveling  mostly 
on  freight  trains. 

As  is  usual  with  men  of  this  character,  they  were  defended 

at  the  expense  of  the  county  by  counsel  appointed  by  the 

court,  and  their  counsel,  not  being  content  with 

in  supreme      the  ludffment  of  the  court  below,  applied  to  this 

court:  crim.  \.      .  ,  ,    . 

inai  case :  court  for  leave  to  present  the  appeal  in  writmg, 
megfbfe'-  *^^  *"  order  to  that  eflect  was  made.  A  written 
ed^on^b-*^^"  abstract  of  196  pages  was  filed,  and  it  is  so  illeg- 
attSrney-gen-  ibly  Written  as  to  be  almost  impossible  to  read, 
and  the  brief  and  argument  of  counsel  were  writ- 
ten by  the  same  hand.  The  attorney-general,  probably 
appreciating  the  difficulty  in  deciphering  the  record  as  pre- 
sented by  the  appellant,  has  caused  a  complete  abstract  of 
the  record  to  be  presented,  and,  as  this  abstract  is  not  denied, 
we  are  thus  enabled  to  dispose  of  the  case.  Counsel  for 
appellant  makes  some  objection  to  rulings  upon  the  intro- 
duction of  the  evidence.  In  some  of  these  objections  he 
does  not  cite  us  to  that  part  of  his  abstract  where  the  evidence 
is  to  be  found,  and  when  he  does  cite  us  to  the  page,  no  such 
evidence  or  ruling  is  to  be  found.  His  abstract  is  not 
indexed.  Accepting  the  abstract  prepared  by  the  attorney- 
general  as  correct,  we  find  no  error  in  any  ruling  of  the  court 
made  pending  the  introduction  of  the  evidence. 

II.  There  are  numerous  objections  to  the  instructions  of 
the  court  to  the  jury.  With  one  single  exception,  these 
2.  larceny:  objections  are  utterly  without  merit,  and  we  can- 
frwi*posse^"    not  take  the  time  to  notice  them  in  detail.     The 

8l«n  of  stolen  .  i?         j     x       •       xi  •  mi  ^    • 

goods:  evi-      exception   referred   to   is   this:     The   court  in- 

deuce  to  over-  ,      ,        .  i.  ,,  mi        i    .      ^ 

come.  structed  the  jury  as  tollows:     "The  defendant 

claims,  and  has  offered  testimony  to  prove,  that  he  came  into 
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the  possesBion  of  the  goods  in  controversy  in  this  case  by 
finding  them.  If  this  be  satisfactorily  shown  by  the  evi- 
dence, the  defendant  should  be  acquitted.  It  is  only  neces- 
sary for  this  explanation  to  be  shown  by  a  preponderance  of 
the  evidence,  or  to  such  extent  as  to  leave  it  reasonably 
doubtful  whether  he  acquired  the  possession  by  theft." 

In  the  case  of  State  v.  Hichart,  57  Iowa,  245,  it  was  held 
that  an  instruction  that  the  presumption  arising  from  the 
possession  of  property  recently  stolen  must  be  overcome  by 
a  preponderance  of  evidence  was  erroneous,  and  that  case 
was  followed  in  State  v.  IIoj>Hn8y  65  Iowa,  240.  The  true 
rule,  as  stated  in  those  cases,  is  that  it  is  sufficient  to  acquit  if 
the  evidence  is  such  as  to  raise  a  reasonable  doubt  whether 
the  defendant  honestly  came  into  the  possession  of  the  stolen 
goods.  This  instruction  is  unlike  the  instructions  which  were 
disapproved  in  the  two  cases  above  cited.  It  is  true  that  in 
one  clause  it  is  stated  that  it  is  only  necessary  to  explain  the^ 
possession  by  a  preponderance  of  the  evidence,  but  this  is 
immediately  followed  by  what  may  be  regarded  as  explana- 
tory of  what  is  meant  by  a  preponderance  of  the  evidence; 
that  is,  that  it  is  sufficient  to  acquit  if  the  evidence  leaves  it 
"  reasonably  doubtful  whether  he  acquired  the  possession  by 
theft."  Taking  the  whole  instruction  together,  we  think  it 
is  in  substantial  accord  with  the  rule  announced  by  this  court 
in  the  cited  cases. 

III.     A  claim  is  made  that  the  district  attorney  was  guilty 
of  such   misconduct  in   his   argument   to   the  jury   as   to 
3.  PBACTicB     demand  a  reversal  of  the  judgment.     We  have 
erroranfust     not  been  able  to  find  anything  in  the  record  upon 
record.  this  subject.     It  does  not  appear  what  the  objec- 

tionable line  of  argument  was.  No  mention  is  made  of  it 
in  the  motion  for  a  new  trial,  and  we  find  nothing  but  the 
assertion  of  appellant's  counsel  that  the  district  attorney 
"hurled  volley  after  volley  of  invective  upon  the  head  of 
K^te   Virden,"  a  witness  in  the  case.     We  cannot  accept 
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the  Statement  of  counsel  as  true.  His  argument  is  no  part 
uf  the  record. 

IV.     An  objection  is  made  that  the  defendant  was  nnlaw- 

fully  tried  because  the  court  was  illegally  in  session  at  the 

4.  CRIMINAL     time  of  the  trial.     The  facts  upon  which  this 

ationoftrtaf:  Complaint   is   based  are  that  the  judfi:e  of  the 

time  for  court  jo 

toother  court  was  not  able  to  dispose  of  the  business  of 

county  of  dis-  ^ 

trict.  tlie  term  before  the  commencement  of  the  next 

term  of  his  court  in  Marshall  county.  He  made  an  order 
postponing  and  adjourning  the  term  in  Marshall  county  for 
one  week,  and  he  continued  to  hold  court  in  Hardin  county 
that  week,  during  which  the  defendant  was  tried.  It  is  very 
plain  that  the  court  was  legally  in  session;  it  was  but  a  con- 
tinuation of  the  regular  term. 

We  have  passed  upon  everj'thing  in  this  record  which 
appears  to  us  to  demand  consideratioUi  and  our  conclusion  is 
that  the  judgment  should  be 

Affibhed. 


McClean  v.  Thb  Chicago,  Iowa  &  Dakota  R'y  Co. 

1.  Bailroads:  damages  for  right  of  wat:  bvidekcb  on  appsaIi 

from  award:  opinion  of  owner  as  to  USB  of  property.  Where 
the  owner  of  land  taken  for  railway  purposes  had  testified  to  the  Talne 
of  the  tract  before  and  after  the  ri^ht  of  way  had  been  appropriated,  it 
was  proper  to  allow  him  to  show  the  basis  of  his  estimate  by  testifying 
farther  that  the  property,  btfore  the  appropriation,  was  adapted  to  resi- 
dence purposes,  but  that  it  was  not  so  adapted  afterwards. 

2.  :    :    KOAD-BED  pahtlt   in   street   and   partly   ok 

plaintiff's  LAND.  Where  the  bed  of  defendant's  railway  was  partly 
on  plaintiff's  land,  and  partly  on  the  city  street  adjacent  to  the  land, 
plaintiff  was  entitled,  in  the  proceedinfr  to  assess  his  damages,  to  be 
compensated,  not  only  for  the  appropnation  of  the  portion  of  his  land 
taken  for  the  right  of  way,  but  also  for  the  injury  he  would  sustain  on 
account  of  the  laying  down  of  the  railroad  track  in  the  street  on 
which  his  property  abutted — under  Code,  §  4t>4. 

3.  :  :  CONFUCTINO  kyidence:  verdict  hot  distcbbed. 
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Since  the  evideoce  was  conflictiBg  as  to  the  amount  of  plaintiff  *8  dam- 
ages, the  verdict  cannot  he  disturbed  on  appeal  on  the  ground  that  the 
award  was  excessive. 

4.  Instructions :  bepbtition  kot  nbcbssaut.  It  is  not  error  to  refuse 
to  give  instructions  asked  when  the  points  thereof  are  fully  covered  by 
instructioiis  given. 

Appeal  from  Cerro  Oordo  Circuit  Court. 

Satubday,  Decembeb  12. 

Defendant  instituted  a  proceeding  for  the  condemnation  of 
a  right  of  way  for  its  railway  across  certain  lots  in  the  town 
of  Eldora,  Hardin  county,  belonging  to  plaintiff.  An  appeal 
was  taken  from  the  award  of  damages  made  by  the  commis- 
sioners appointed  by  the  sheriflf.  Afterwards  a  change  of  the 
place  of  trial  was  taken,  and  the  case  was  sent  to  the  circuit 
court  of  Cerro  Gordo  county.  It  was  there  tried  to  a  jury, 
who  assessed  plaintiff's  damages  on  account  of  the  appropria- 
tion of  said  right  of  way  at  $300.     Defendant  appeals. 

John  Porter  and  C.  E.  Albrook^  for  appellant. 

Taylor  &  Evam^  for  appellee. 

Keed,  J. — I.     Plaintiff  is  the  owner  of  a  block  of  ground  in 

Eldora,  and  defendant  has  appropriated  a  strip  along  one  side, 

1.  railroads:    "6Xt  to  the  street  which  bounds  it  on  that  side. 

rig!i?orw2y;    The  road-bcd,  as  constructed,  is  partly  on  the  street 

appeal  from     and  partly  on  plaintiff's  ground.    The  block  is  un- 

award:  opin-     .        '^        ,  .  .       .  ^  .  ^    , 

lonofowuer    improved,  and  is  situated  m  a  part  of  the  town 

as  to  u.se  of  ^  '  *^ 

property.  which  is  not  much  improved.  Plaintiff  was 
examined  as  a  witness  in  his  own  behalf,  and  was  permitted, 
against  defendant's  objection,  to  testify  that,  before  the  appro- 
priation by  defendant  of  the  right  of  way,  the  ground  was 
well  adapted  to  residence  purposes,  and  that  its  adaptability 
to  that  use  gave  it  its  principal  value,  and  that  after  defend- 
ant had  appropriated  theright'of  way  it  was  no  longer  adapted 
to  that  use. 
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The  objection  urged  against  the  admission  of  this  testimony 
was  that  it  was  not  the  statement  of  any  fact  known  to  the 
witness,  but  was  the  expression  merely  of  the  conclusion  or 
opinion  which  he  had  formed  from  the  facts.  If  the  tes- 
timony had  been  offered  for  the  purpose  of  affording  a  basis 
for  an  estimate  by  the  jury  of  the  damages  which  plaintiff 
sustained  in  consequence  of  the  appropriation  of  the  right 
of  way,  there  might  be  force  in  the  objection.  But  it  was 
not  offered  for  that  purpose.  The  witness  was  examined  with 
reference  to  the  value  of  the  property  before  and  after  the 
appropriation,  and  he  expressed  the  opinion  that  its  value 
before  the  appropriation  was  $750,  and  that  after  the  right 
of  way  was  taken  it  was  worth  not  more  than  $50.  The 
evidence  was  offered  for  the  purpose  of  showing  the  ground 
of  this  opinion,  and  we  think  it  was  competent  for  that  pur- 
pose. Pelamourgea  v.  Clarky  9  Iowa,  1 ;  State  v,  Stickleyy 
41  Id.,  232. 

II.  The  defendant  asked  the  court  to  instruct  the  jury 
that  plaintiff  was  not  entitled  to  recover  on  account  of  the 

2. ; :  occupancy  by  it  of  the  street  on  which  his  prop- 

partiVin  crty  abutted,  unless  he  was  specially  damaged 
partly  ou  thereby,  and  that  the  law  affords  him  no  remedy 
land.  for  such  damages  as  he  sustains  in  common  with 

the  members  of  the  public  generally  on  account  of  such  occu- 
pancy of  the  street.  The  court  added  the  following  clause 
to  thue  instruction,  and  with  that  modification  gave  it  to  the 
jury:  "  But  if  you  should  find  that  the  occupation  of  the 
street  by  defendant  for  right  of  way  purposes  depreciated  the 
value  of  plaintiff's  property,  then  the  depreciation  of  the 
value  of  the  property  from  this  cause  would  constitute  such 
special  or  individual  damage  as  to  entitle  him  to  recover  the 
same."     Defendant  assigns  the  giving  of  this  clause  as  error. 

The  town  council  had  given  defendant  authority  to  occupy 
the  street  with  its  track.  Under  section  464  of  the  Code,  the 
council  has  the  power  to  authorize  an  appropriation  of  the 
street  to  such  use.     But  the  section  further  provides  that  no 
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railway  track  shall  be  laid  on  the  street  until  after  the  injury 
which  the  abutting  property  will  sustain  has  been  ascer- 
tained and  compensated  in  the  manner  provided  by  statute 
for  taking  private  property  for  works  of  internal  improve- 
ment. The  condemnation  proceedings  were  instituted  by  the 
railway  company,  and  under  this  provision  it  is  clear,  we 
think,  that  plaintiff  is  entitled  in  this  proceeding  to  be  com- 
pensated in  damages  for  the  injury  which  he  will  sustain  on 
account  both  of  the  laying  down  of  the  railroad  track  in  the 
street  on  which  his  property  abuts,  and  the  appropriation  of 
the  portion  of  his  land  which  has  been  taken  for  right  of 
way  purposes.  Counsel  for  appellant  do  not  deny  this. 
Their  position,  however,  is  that  the  mere  depreciation  of  the 
value  of  the  property  caused  by  the  laying  down  of  the 
track  in  the  street  is  not  an  injury  for  which  the  statute 
affords  a  remedy;  that  such  depreciation  of  value  is  occasioned 
by  the  construction  of  the  road  near  the  property,  and  the 
injury  resulting  therefrom  is  shared  alike  by  all  persons  own- 
ing property  in  proximity  to  the  road. 

But  this  position  is  not  sound.  It  is  a  well-known  fact 
that  the  construction  of  a  railway  upon  a  street  has,  as  a  rule, 
a  much  more  injurious  effect  on  property  abutting  oYi  the 
street  than  upon  other  adjacent  property.  It  is  to  some 
extent  a  diversion  of  the  street  from  its  former  use,  and  it 
necessarily  interferes  with  the  use  and  enjoyment  of  the 
property,  and  impairs  its  value.  The  owner  of  the  abutting 
property  sustains  an  injury  'from  the  appropriation  of  the 
street  to  such  use  which  is  quite  distinct  from  that  sustained 
by  the  owners  of  other  adjacent  property,  and  the  object  of 
the  statute  is  to  afford  him  a  remedy  for  such  injury.  The 
instruction  complained  of  limits  plaintiff's  right  of  recovery 
to  such  sum  as  will  compensate  him  for  the  injury  which  he 
will  sustain  in  the  depreciation  of  the  value  of  the  property 
caused  by  the  construction  of  the  railroad  in  the  street.  We 
are  clearly  of  the  opinion  that  it  is  right. 

III.     Defendant  insists   that  the  damages  awarded   are 
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excessive,  and  that  a  new  trial  shoald  have  been  granted  on 

3. — . :  that  ground.     We  deem  it  sufficient  to  say  that 

ev?deucef       there  was  a  conflict  in  the  evidence  as  to  the 

verdict  not  _  ,     ,  i     *»    •  i     /.  i 

disturbed.  value  01  the  property  beiore  and  after  the  appro- 
priation of  the  right  of  way,  and  that  the  award  of  the  jury 
is  sustained  by  the  testimony  of  a  number  of  witnesses. 
We  cannot  disturb  the  verdict  on  this  ground. 

IV*.     Complaint  is  also  made  of  the  action  of  the  court  in 
refusins:  to  sive  certain  instructions  asked   by 

4.  IN8TBUC-  O  O  J 

moniiot^'   defendant.     But  the  points  covered  by  these  iu- 
neceasary.       structious  are  fully  covered  by  those  given  by  the 
court  on  its  own  motion. 

Apfibksd. 


i  «7    672: 
I  00    703 

-^^1  The  Bank  of  Cabroll  v.  Tatlob. 


1.  Promissory  Note:  coMBiirBD  with  chattbl  mortoagb:  neoo- 

TiABiLiTT.  Where  a  promissory  note,  neg^otiable  in  itself,  was  given 
in  the  purchase  of  a  certain  chattel,  and  conpled  with  the  note,  in  the 
same  instrument,  was  a  mortgage  upon  the  chattel  to  secare  the  note, 
ancl  under  the  mortgage,  as  properly  construed,  (see  next  head  note,) 
the  mortgagee  was  entitled  to  take  possession  of  the  chattel  whenever 
he  might  feci  insecure,  but  not  to  sell  it  in  payment,  or  part  payment, 
of  the  note  until  after  the  maturity  of  the  note,  held  that  the  instru- 
ment was  negotiable,  since  the  debt  evidenced  thereby  was  not  subject 
to  be  diminished  before  its  maturity.    Smith  v.  Marland^  59  Iowa,  645, 

distinguished. 

♦ 

2.  Chattel  Mortgage:  right  to  sbizb  Aia>  sbll  propbrtt  bbforb 

MATURITY  OF  dbbt:  TERH3  coNSTRUBD.  The  chattel  morbgiEige  in 
question  contained  the  following  provision :  '*  Whenever  the  holder 
hereof  may  deem  himself  insecure,  then  he  may  take  said  property  (the 
mortgaged  property)  by  virtue  of  this  mortgage,  and  sell  the  same  at 
public  auction.  »  ♦  *  and  the  proceeds  of  said  sale  to  be 
applied  on  said  note,*'  (the  note  secured  by  the  mortgage);  but  preced« 
ing  this  provision  was  the  following:  **lf  this  note  and  mortgage  shall  be 
paid  on  or  before  the  maturity  thereof*  then  this  mortgage  to  be  void.'* 
Held  that,  construing  both  provisions  together,  the  mortgagee  might 
seize  the  property  whenever  he  felt  himself  insecure,  but  that  he  could 
not  sell  it  till  after  the  maturity  of  the  debt. 
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Appeal  from  Ghjtthrie  Circuit  Court. 

Saturday,  Dboembbr  12. 

Thi8  action  was  brought  by  plaintiff  on  two  instruments 
'in  writing,  executed  by  defendant,  by  which  he  agreed  to  pay 
J.  W.  Stoddard,  or  bearer,  different  sums  of  money.  Plaint- 
iff alleges  that  it  purchased  said  instruments  for  a  valuable 
<5onsideration,  before  maturity.  Defendant  answered,  plead- 
ing a  failure  of  the  consideration  of  said  instruments;  but 
the  averment  in  the  petition  that  plaintiff  is  a  purchaser  of 
the  instruments  before  maturity  for  value  is  not  denied  by 
the  answer.  Plaintiff  demurred  to  the  answer  on  the  ground 
that  the  failure  of  the  consideration  of  said  instruments  was 
not  a  defense  against  them  in  the  hands  of  a  purchaser  for 
value  before  maturity.  This  demurrer  was  overruled,  and, 
plaintiff  electing  to  stand  thereon,  judgment  was  entered 
against  it  dismissing  tiie  petition,  and  for  costs.  Plaintiff 
appeals. 

William  3.  Stiles^  for  appellant. 

Arthur  Spahr  and  Lymon  Porter^  for  appellee. 

Rbkd,  J. — ^The  following  is  a  copy  of  one  of  the  instru- 
ments sued  on:     *' $40.00.     Oook  Rapids,  Iowa,  5,  4,  1881. 
On  the  twenty.fiflh  day  of  December,  1881,  for 

1.  PBOMI8-  J  J  7  J 

TOmbfced  *     ^^^^^^  received,  I  promise  to  pay  to  J.  W.  Stod- 
mortgl^e*^^     dard,  or  bearer,  forty  dollars,  with  interest  at  ten 

neg^aity.    ^^  ^^^  ^^^^^^  ^„„„^„^^  f^^^  ^^^  „„^jl  ^.^^ 

and  ten  per  cent  is  to  be  added  to  the  amount  if  this  note 
remains  unpaid  after  maturity  and  is  collected  by  suit.  For 
the  consideration  mentioned  above  the  undersigned  hereby 
sells  and  conveys  to  J.  W.  Stoddard  the  following  property: 
One  Triumph  Drill,  No.  — ,  upon  condition,  however,  that 
if  this  note  and  mortgage  shall  be  paid  on  or  before  the 
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maturity  thereof  then  this  mortgage  to  be  void,  otherwise  in 
fall  force;  and  it  is  further  agreed  that  in  case  of  failure  to 
pay  the  amount  due  thereon  at  maturity,  or  whenever  the 
holder  hereof  may  deem  himself  insecure,  then  lie  may  take 
said  property  by  virtue  of  this  mortgage,  and  sell  the  same 
at  public  auction,  as  by  law  provided:  the  proceeds  of  said 
sale,  after  deducting  all  expenses,  to  be  applied  on  this  note 
and  mortgage,  the  residue,  if  any,  to  be  returned  to  the  under- 
signed." The  only  respect  in  which  the  other  instrument . 
differs  from  this  is  in  the  amount  secured  and  the  time  of 
payment. 

The  question  presented  is  whether  these  instruments  are 
negotiable.  Certainty  as  to  the  payor  and  payee,  the  amount 
to  be  paid  and  the  time  of  payment  is  an  essential  quality 
of  a  negotiable  promissory  note.  The  first  provision  of  the 
instruments  in  suit  is  an  undertaking  by  the  maker  to  pay  to 
the  person  named  as  payee,  or  to  bearer,  a  specified  sum  of 
money,  with  interest  thereon  at  a  certain  date.  This  pro- 
vision, standing  alone,  contains  all  the  elements  of  negotia- 
bility. If  the  instruments  are  not  negotiable,  then  it  is 
because  the  undertaking  of  the  maker  is  qualified,  and  some 
element  of  uncertainty  in  these  respects  is  created  by  the  sub- 
sequent provision.  By  this  subsequent  provision  of  the  con- 
tract a  mortgage  of  certain  personal  property  for  the  security 
of  the  debt  evidenced  by  the  preceding  provision  is  created. 
It  does  not,  by  any  express  terms,  modify  the  undertaking 
of  the  maker  in  the  preceding  provision,  either  as  to  the 
amount  which  is  to  be  paid,  the  time  of  payment,  or  the  per- 
son to  whom  it  is  to  be  made.  But  it  is  contended  that,  as 
it  confers  upon  the  payee  or  the  holder  of  the  instrument  the 
right  to  take  possession  of  the  mortgaged  property,  and  (as 
is  claimed)  sell  it,  even  before  the  maturity  of  the  debt,  and 
apply  the  proceeds  in  satisfection  thereof,  it  has  the  eff'ect  to 
render  the  instrument  uncertain  as  to  the  amount  which  may 
be  recovered  upon  it  at  maturity.  It  is  claimed  that  the 
case,  in  that  respect,  is  within  the  holding  in  Smith  v.  Mar- 
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landy  59  Iowa,  645.  The  instrument  sued  on  in  that  case 
contained  a  provision  that  the  title  and  right  of  possession  to 
the  personal  property,  for  the  price  of  which  the  note  was 
given,  should  remain  in  the  vendor  (the  payee  of  the  note) 
until  the  debt  should  be  paid,  and  that  he,  or  any  indorser 
of  the  note,  might,  at  any  time  he  deemed  the  debt  insecure, 
declare  the  note  due,  and  take  possession  of  the  property, 
and  sell  the  same  on  five  days'  notice,  and  apply  the  proceeds 
in  payment  of  the  debt;  and  the  holding  of  the  case  is  that, 
as  by  this  provision  the  debt  evidenced  by  the  instrument 
was  liable  to  be  diminished  before  its  maturity  by  the  amount 
for  which  the  property  should  be  sold,  it  was  thereby  rendered 
uncertain  as  to  the  amount  which  might  be  recovered  upon 
it  at  maturity,  and  hence  that  it  Was  not  negotiable.  If,  by 
the  provisions  of  the  instruments  in  question,  the  mortgaged 
property  miglit  have  been  sold,  and  the  proceeds  applied  in 
aatisfaction  of  tlie  debt  before  its  maturity,  it  is  possibly 
true  that  they  would  be  governed  by  the  same  holding. 

But  whether  this  is  true  or  not  we  need  not  determine,  for, 

in  our  opinion,  the  mortgaged  property  could  not,  under  the 

provisions   of  the  instrument,  b3  sold   for    the 

2.  CHATTEL  ^  ' 

2f**JV%?fii^^  satisfaction  of  the  debt  until  after  its  maturitv. 
right  to  seize  * 

erty  before  ^"  ^^  ^^  *^^^^  ^^^  ^^®  provision  of  the  instrument  is 
SebtTterms  "  that,  in  case  of  failure  to  pay  the  amount  due 
eonstru  hereon  at  maturity,  or  whenever  the  holder  hereof 

may  deem  himself  insecure,  then  he  may  take  said  property 
by  virtue  of  this  mortgage,  and  sell  the  same  at  public  auc- 
tion, *  *  *  and  the  proceeds  of  said  sale  to  be 
applied  on  said  note." 

This  provision,  standing  alone,  would  doubtless  empower 
both  the  seizure  and  sale  of  the  property  before  the  maturity 
of  the  debt,  and  the  application  of  the  proceeds  of  such  sale 
in  satisfaction  of  the  debt,  if  the  holder  considered  himself 
insecure.  But  preceding  this  is  the  following  condition,  viz., 
"  that  if  this  note  and  mortgage  shall  be  paid  on  or  before  the 
maturity  thereof,  then  this  mortgage  to  be  void."     This  con- 
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dition  clearly  gives  the  mortgagor  the  right  to  discharge  the 
property  from  the  lien  of  the  mortgage  by  paying  the  debt 
either  at  its  maturity  or  before  that.  In  determining  the 
effect  of  the  instruments,  both  conditions  must  be  considered, 
and,  when  they  are  considered  together,  we  think  that,  while 
they  empowered  the  holder  to  take  possession  of  the  mort- 
gaged property  before  the  maturity  of  the  debt  if  he  deemed 
himself  insecure,  they  did  not  empower  him. to  sell  it  until 
after  its  maturity.  For  the  mortgagor's  equity  of  redemption 
did  not  expire  until  the  maturity  of  the  debt.  The  debt 
evidenced  by  the  instruments  was  not  subject  to  be  dimin^ 
ished  before  its  maturity,  and  there  is  no  uncertainty  as  to 
the  amount  to  be  recovered  thereon  at  maturity.  The  fact 
that,  by  these  terms,  a  mortgage  is  created  by  which  the  debt 
is  secured,  and  under  which  payment  in  whole  or  in  part  may 
be  enforced  after  maturity,  does  not,  in  our  opinion,  affect 
the  question  whether  or  not  the  instruments  are  negotiabla 
They  possess  all  the  elements  of  negotiability.  The  judg- 
ment of  the  circuit  court  will  be  reversed,  and  the  cause  will 
be  remanded. 

SSVEBSED. 


TtioK  V.  The  Sinobb  Manuf'o  Co. 

1.  Instructions:  as  to  immaterial  dbfbnsbs:  rbvvsal  to  gitr  is 

KOT  error:  example.  Refaiing  to  give  inBtmcliona  with  refereDce 
to  immaterial  questions,  or  matters  which  are  pleaded  by  way  of  defense, 
but  which  do  not  constitute  a  defense  in  law,  is  not  prejudicial  to  the 
party  who  seeks  to  raise  the  immaterial  questions,  or  who  has  pleaded 
the  incompetent  matter,  and  is  no  ground  for  reversal.  For  illustration 
see  opinion. 

2.  Oontraot:  for  commissioks  of  sewing-machine  agent:  abroga- 

tion BT  8UPPLEMBNTART  CONTRACT:  CONSTRUCTION:  SEE  OPINION 
FOR  FACTS. 

8.  InstraotionB :  submitting  irrelevant  issue  without  evidencb: 
ERROR  WITHOUT  PREJUDICE.    Submitting  to  the  jury  a  question  oki 
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which  there  was  no  evidence  was  error,  bat  where  the  effect  of  soch 
error  was  to  require  plaintiff  to  prove  an  allegation  not  necessary  to  his 
recovery,  and  the  jary  yet  found  for  plaintiff,  held  that  the  error  in 
giving  the  instruction  was  without  prejudice  to  defendant,  and  was  no 
ground  for  reversal. 

Appeal  from  Woodbury  District  Court. 

Saturday,  Deobmbeb  12. 

PLAnniFF  brought  this  action  to  recover  certain  commis- 
sions  which  he  alleges  were  due  him  on  the  sale  of  thirty 
sewing-machines,  such  sales  being  made  under  a  written  con- 
tract between  tlie  parties,  whereby  plaintiff  was  to  receive  a 
commission  on  each  sale.  There  was  a  verdict  and  judgment 
for  plaintiff.     Defendant  appeals. 

Jovj  Wright  cfe  Hudson^  for  appellant. 

W.  O.  Clarhejiox  appellee. 

Reed,  J. — On  the  seventh  day  of  August,  1881,  the  par- 
ties executed  a  written  contract,  the  material  provisions  of 
which  are  as  follows:  "  The  Singer  Manufacturing  Company, 
a  corporation  duly  organized,  party  of  the  first  part,  and  H. 
W.  Tuck,  party  of  the  second  part,  enter  into  a  contract  as 
follows:  (1)  The  party  of  the  first  part  agrees  to  pay  the 
party  of  the  second  part  $6  per  week  for  his  services  in  sell- 
ing and  leasing  Singer  sewing-machines.  (2)  That  said 
first  party  agrees  to  pay  to  second  party  15  per  centum  on 
all  cash  that  may  be  realized  during  the  continuance  of  this 
agreement  from  sales  or  leases  made  by  said  second  party, 
which  per  centum  shall  be  in  consideration  of  all  other  ser- 
vices, aside  from  selling  and  leasing  machines,  wliich  he  may 
be  called  upon  to  render  said  first  party.  *  *  * 
(4)  No  per  centum  shall  be  paid  on  any  time  sales  made  at 
a  discount  of  more  than  $5  from  retail  cash  price,  or  for  any 
cash  sales  made  at  a  discount  of  more  than  $10  from  retail 
Vol.  LXVII— 37 
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cash  price,  and  no  per  oentnra  shall  be  paid  on  any  sale  in 
which  an  old  machine  is  taken  in  exchange  at  an  allowance 
of  more  than  $10  on  a  time  sale,  or  more  than  $12  on  a  cash 
sale;  said  allowance  to  be  made  cnlj  on  the  full  retail  cash 
price-list  for  the  new  machine.  *  *  *  (8)  It 
is  also  agreed  between  the  parties  hereto  that  this  agreement 
may  be  terminated  at  the  pleasure  of  either  party,  and  that 
the  salary  and  per  centum  aforesaid  shall  both  cease  at  the 
date  of  said  termination:  provided,  however,  that,  if  the  said 
second  party  shall  not  enter  into  business  either  for  himself 
or  others  in  selling  sewing-machines  of  any  other  manufac- 
ture, he  shall  receive,  in  consideration  therefor,  the  aforesaid 
per  centum  on  the  net  cash  realized,  after  the  termination  of 
this  agreement,  on  business  done  by  him."  The  parties  sub- 
sequently entered  into  the  following .  supplementary  agree- 
ment: "An  agreement  supplementary  to  an  agreement  made 
between  said  parties  August  7,  1881.  Conceraing  compen- 
sation to  said  second  party,  it  is  hereby  agreed  that  the  fol- 
lowing shall  take  the  place  of  the  original  agreement  wherein 
it  conflicts  with  it,  and  take  the  place  of  the  original  agree- 
ment wherein  that  is  silent.  (1)  Party  of  the  first  part 
agrees  to  pay  party  of  the  second  part  $6  per  week  for  his 
services  in  selling  and  leasing  Singer  sewing-machines:  pro- 
vided, however,  that  said  second  party  shall  make  one  ap- 
proved sale  each  week;  and,  if  said  second  party  shall  make 
more  than  one  approved  sale  any  week,  he  shall  receive  $8 
for  the  service,  instead  of  $6,  for  each  such  week  as  ho  shall 
make  two  or  more  approved  sales.  (2)  If  said  second 
party  make  more  than  one  approved  sale  any  week,  he  shall 
receive,  on  all  cash  realized  on  sales  made  by  him  during  the 
continuance  of  this  agreement,  15  per  centum  on  the  first 
and  20  per  centum  on  the  second  sale,  25  per  centum  on  the 
third,  and  25  per  centum  on  all  sales  made  thereafter  during 
such  week  in  which  he  makes  more  than  two  approved  sales. 

Plaintiff  continued  in  defendant's  employment  until  the 
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twelfth  of  February,  1882,  when  the  agreement  was  termin- 
ated by  defendant.  Plaintiff  alleges  that  the  contract  was 
terminated  by  defendant  without  any  fault  on  his  part,  and 
this  allegation  is  denied  by  defendant  in  its  answer.  During 
the  time  he  was  in  the  employment,  plaintiff  made  a  number 
of  time  sales  of  machines,  which  were  approved  by  defend- 
ant, but  on  which  the  cash  had  not  been  realized  when  the 
agreement  was  terminated.  It  is  for  commissions  on  these 
sales  that  defendant  seeks  to  recover  in  this  action.  The  evi- 
dence shows  that  defendant  had  realized  the  cash  for  the  sales 
before  the  action  was  brought.  It  also  shows  that  plaintiff, 
on  more  than  one  occasion,  sold  two  of  said  machines  in  one . 
week,  and  it  tends  to  prove  that  nearly  all  of  said  sales  were 
made  at  a  discount  of  more  than  five  dollars  from  the  retail 
cash  price  of  the  machines.  One  of  the  defenses  pleaded  by 
defendant  was  that,  under  the  contract,  plaintiff  was  not 
entitled  to  any  commission  on  time  sales  made  at  a  discount 
of  more  than  five  dollars  from  the  retail  cash  price.  Another 
defense  pleaded  in  the  answer  was  that  plaintiff,  after  the 
termination  of  the  agreement,  entered  into  the  business  of 
selling  sewing-machines  of  another  manufacture,  and  this 
allegation  was  proven  on  the  trial.  But  there  was  no  evi- 
dence on  the  question  whether  the  contract  was  terminated 
because  of  the  fault  of  plaintiff.  In  stating  the  issues  to  the 
jury,  the  court  made  no  reference  to  the  claim  set  up  by 
defendant,  that  plaintiff's  right  to  a  commission  on  the  sales 
was  defeated  by  the  fact  that  they  were  made  at  a  discount 
of  more  than  five  dollars  from  the  retail  cash  price  of  the 
machines.  Nor  was  any  express  instruction  given  as  to  the 
effect  which  that  fact  (if  it  was  proven)  would  have  on 
plaintiff's  right  of  recovery.  The  court,  however,  told  the 
jury  that,  if  the  contract  was  termhiated  by  defendant  with- 
out any  fault  on  the  part  of  plaintiff,  he  was  entitled  to 
recover  the  commission  provided  for  in  the  second  paragraph 
of  the  supplementary  agreement,  on  the  time  sales  made  by 
him  on  which  defendant  had  realized  the  cash  after  the  con- 
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tract  was  terminated,  and  that  his  right  to  recover  such  com- 
mission was  not  defeated  by  the  fact  of  his  engaging  in  the 
business  of  selling  sewing-machines  of  another  manufacture 
after  the  agreement  was  terminated.  Counsel  for  appellant 
contend  (1)  that  the  court  erred,  in  that  it  failed  to  instruct 
the  jury  at  all  with  reference  to  one  issue  in  the  case;  and 
(2)  that  the  instructions  given  are  erroneous. 

I.  That  it  is  the  duty  of  the  trial  court  to  properly  in- 
struct the  jury  with  reference  to  all  material  issues  arising 
1.  IN8TRUC-  under  the  pleadings  is  not  doubted.  This  court 
immaterfai  has  often  held  that  the  failure  to  so  instruct  is 
fusaitogire    ffruund  for  reversal.     But  it  is  equally  clear  that 

is  not  error:        ,      ^  ^         J 

example.  the  failure  to  give  any  instructions  with  reference 
to  immaterial  questions,  or  matters  which  are  pleaded  by  way 
of  defense,  but  which  do  not  constitute  a  defense  in  law,  is 
not  prejudicial  to  the  party  who  seeks  to  raise  the  immate- 
rial questions,  or  M'ho  has  pleaded  the  incompetent  matter. 
The  question,  then,  whether  the  district  court  should  have 
instructed  the  jury  as  to  the  effect  on  plaintiff's  right  of 
recovery  of  the  fact  (if  it  was  proven)  that  the  sales  in 
question  were  made  at  a  discount  of  more  than  five  dollars 
from  the  retail  cash  price,  depends  upon  whether  plaintiff's 
right  of  recovery  would  be  defeated  by  it.  If  the  fourth 
paragraph  of  the  original  contract  was  not  modified  or  abro- 
gated by  the  supplementary  agreement,  it  is  clear  that  the 
question  made  by  the  answer,  with  reference  to  the  discount 
at  which  the  machines  were  sold,  is  very  material. 

We  think  it  clear,  however,  that  this  paragraph  was  Bnj»er- 
«eded  by  the  subsequent  contract.  It  is  a  provision  of  the 
supplementary  contract  **  that  it  should  take  the  place  of  the 
original  agreement  wherein  it  conflicts  with  it."  And  the 
provisions  of  the  second  paragraph  of  this  agreement  are 
clearly  in  conflict  with  those  of  that  paragraph  of  the  origi- 
nal contract.  By  the  latter,  it  is  piovided  that  no  per  centum 
shall  be  paid  on  any  time  sale  made  at  a  discount  of  more 
than  five  dollars  from  the  cash  retail  price,  while  by  the 
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former  it  is  provided  that  a  per  centum  shall  be  paid  on  all 
cash  realized  from  approved  sales  made  by  plaintiff  during 
the  continuance  of  the  contract.  By  the  one  provision  the 
right  to  the  per  centum  is  made  to  depend  on  the  rate  of 
discount  from  the  retail  price  at  which  the  sale  is  made, 
while  by  the  other  it  depends  upon  whether  the  sale  is 
approved  by  defendant.  The  conflict  between  the  two  para- 
graphs is  apparent  from  this  statement  of  their  provisions. 
And  the  rights  of  the  parties  are  to  be  determined  with 
reference  to  the  latter  provision.  The  matter  pleaded  by  the 
defendant  did  not,  therefore,  constitute  a  defense,  and  the 
court  did  not  err  in  refusing  to  submit  that  question  to  the 

II.  It  is  contended  that  the  instructions  given  by  the  dis- 
trict court  are  erroneous  because  in  conflict  with  the  second  and 
2.  contract:  ^igbth  paragraphs  of  the  original  contract.  The 
siousof sew-  second  paragraph  provides  that  plaintiff  shall  be 
ienl^abn?-  paid  a  per  centum  on  all  cash  realized  during  the 
piementary     continuance  of  the  afi^reement  from  sales  or  leases 

contract:  con-  ^^ 

seeopinioii  ^aade  by  him,  and  the  eighth  provides  that  the 
for  facts.  salary  and  per  centum  shall  cease  at  the  date  of 
the  termination  of  the  contract.  It  also  provides  that  if 
plaintiff  shall  not  engage  in  the  business  of  selling  sewing- 
machines  of  other  manufacture  after  the  termination  of  the 
agreement,  he  shall  be  paid  the  per  centum  provided  for  in 
the  contract  on  the  net  cash  received,  after  the  contract  is 
terminated,  on  business  done  by  him.  The  district  court 
held  that  the  second  paragraph  of  the  supplementary  agree- 
ment took  the  place  of  these  provisions.  And  we  think  this 
holding  is  correct.  There  is  a  conflict  between  the  provis- 
ions of  the  two  instruments  which  is  apparent  on  the  most 
casual  reading  of  them.  By  the  provisions  of  the  second 
and  eighth  paragraphs  of  the  original  contract,  plaintiff  is 
entitled  to  a  per  centum  on  the  moneys  realized  after  the 
termination  of  the  agreement  only  in  case  he  shall  not 
engage  in  the  business  of  selling  machines  of  other  raanu- 
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factnre,  while  parAgrapU  two  of  the  supplementary  contract 
is  an  express  undertaking  by  defendant  to  pay  him  a  per 
centum  on  all  cash  realized  by  it  on  approved  sales  made  by 
him  during  the  existence  of  the  contract.  The  only  condi- 
tion of  his  right  to  receive  the  per  centum  under  this'pro- 
vision  is  that  the  sales  shall  have  been  approved  by  defend- 
ant. By  the  express  provisions  of  the  supplementary  agree- 
ment, this  paragraph  takes  the  place  of  the  two  paragraphs 
of  the  original  contract 

IIL  By  the  instructions  given  by  the  district  court  the 
jury  were  told  that  plaintiff  was  entitled  to  recover  if  the 
.  ,«.-^«,r«       contract   was   terminated   without  fault  on  his 

8.  IN8TRUC- 

mutingirrei-  P*^^*  "^^  Stated  above,  there  was  no  evidence  as 
withourevi-  to  the  ground  on  which  the  agreement  was  ter- 
^Ihout^"^'  minated.  The  court  erred,  therefore,  in  submit- 
ce.  ^.^g  ^j^^^  question  to  the  jury.  But  wo  will  not 
reverse  the  judgment  for  an  error  committed  by  the  trial 
court  unless  the  appellant  has  been  prejudiced  by  such  error. 
And  it  is  clear,  we  think,  that  defendant  suffered  no  preju- 
dice from  the  ruling  in  question.  By  the  provisions  of  the 
second  paragraph  of  the  supplementary  contract,  which  we 
hold  took  the  place  of  the  second  and  eighth  paragraphs  of 
the  original  agreements,  plaintiff's  right  to  the  commissions 
depended  alone  on  whether  the  sales  made  by  him  had  been 
approved  by  defendant.  The  verdict  of  the  jury  establishes 
that  they  had  been  so  approved.  Indeed,  there  was  no  ques- 
tion as  to  that  fact.  Under  the  instructions  he  was  required 
to  prove,  in  addition  to  that,  however,  as  a  condition  of  his 
right  to  recover,  that  the  contract  was  not  terminated  because 
of  any  fault  of  his.  Under  this  instruction  the  jury  should 
have  found  for  the  defendant,  perhaps.  But  their  verdict 
for  plaintiff  necessarily  implies  that  they  found  every  fact 
established  which,  under  the  law,  he  was  required  to  establish 
in  order  to  entitle  him  to  a  recovery.  There  is  therefore  no 
ground  for  setting  aside  their  verdict.     The  error  of  the 
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court  in  flubmitting  that  question  to  the  jury  clearly  aflfords 

defendant  no  ground  of  exception.     We  think  the  judgment 

is  right,  and  it  will  be 

Affibmed. 
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The  Knoxville  Nat.  Bank  et  al.  v.  Hanirick,  Assignee.     '^  ^ 

1 .  Assignment  for  Benefit  of  Creditors :  questions  of  prioritt 

ANONQ  creditors:  jurisdiction  of  statb  and  federal  courts. 
Where  an  assignment  for  the  benefit  of  creditors  is  pending  in  a  state 
court,  and  there  has  been  no  distribution  of  assets,  an  original  and  inde- 
pendent action  in  equity  may  be  brought  in  the  same  court,  (Wm*tz  v. 
Hart,  13  Iowa,  515,)  or  in  any  other  state  cotirt  having  equity  jurisdic- 
tion, or  in  the  federal  courts,  to  determine  the  equities  and  prioritiei  of 
the  creditors  among  themselves,  and  the  decree  in  such  equitable  action 
will  be  binding  upon  the  cioart  wherein  the  aissignment  is  pending. 

2.  Former  Adjudication:  bindinq  upon  privies  of  parties.    A 

decree  rendered  against  a  mortgagee  of  chattels,  to  the  effect  that  the 
mortgages  are  void,  is  binding  upon  the  assignees  of  the  mortgagee, 
though  not  parties  to  the  action. 

Appeal  from  Marion  District  Court. 

Saturday,  December  12. 

J.  Ofpenheimer  made  an  assignment  for  the  benefit  of  his 
creditors,  and  the  appellants,  liaving  filed  claims  against  the 
estate,  asked  an  order  directing  the  assignee  to  pay  such 
claims.     The  relief  asked  was  denied,  and  plaintiffs  appeal. 

Ayrea  Broa.y  for  appellants. 

J.  Gamble^  for  appellee. 

Seevers,  J. — The  material  facts  are  that  J.  Oppenheimer 
executed  his  promissory  notes,  payable  to  the  plaintiffs,  and 
the  same  were  signed  by  O.  B.  Ayres,  as  surety.  At  the 
same  time  the  notes  were  executed  Oppenheimer  gave  Ayres 
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chattel  mortgages  on  a  stock  of  goods,  wares  and  merchan- 
dise, to  indemnify  Iiim.  The  condition  of  the  mortgages  is 
that,  if  the  notes  which  Ayres  had  signed  as  surety  were  paid, 
the  mortgages  were  to  be  void.  Afterwards,  Oppenheimer 
assigned  the  mortgaged  property  to  the  defendant  for  the  ben- 
efit of  his  creditors.  The  plaintiffs  filed  claims  against  the 
estate  as  provided  by  law.  No  objections  were  made  thereto, 
and,  ordinarily,  the  plaintiffs  woald  have  been  entitled  to  a 
]pro  Tata  share  of  the  assets  in  the  hands  of  the  assignee. 
The  plaintiffs  did  not  ask  such  an  order,  but  did  ask  that  their 
claims  be  paid  in  full,  on  the  ground  that  Ayres  had  the  prior 
lien  on  the  assigned  property  under  the  mortgages,  the  ben- 
efit of  which  the  plaintiffs  claim.  This  order  was  insisted  on 
by  the  appellee  in  a  pleading  filed  by  him,  in  which  he 
pleaded  that  the  validity  of  the  mortgages  had  been  adjudi- 
cated in  an  action  in  the  circuit  of  the  United  States,  to 
which  Ayres  was  a  l>arty,  and  that  they  had  been  held 
invalid.  To  this  pleading  the  plaintiffs  demurred,  on  the 
ground  that  the  federal  court  had  no  jurisdiction  of  the  par- 
ties or  subject-matter,  and  therefore  the  adjudication  pleaded 
was  void. 

Simon  Strauss  &  Co.  were  creditors  of  Oppenheimer  at  the 
time  the  assignment  was  made,  and  filed  their  claim  with  the 
assignee.  No  objection  was  made  thereto.  On  the  twenty- 
first  day  of  April,  1882,  Ayres  filed  a  motion  and  asked  the 
court  to  order  the  assignee  to  pay  the  full  amount  due  the 
plaintiffs.  On  the  same  day,  and  as  a  defense  thereto,  it  was 
pleaded  that  the  mortgages  given  Ayres  were  fraudulent  and 
void.  Strauss  &  Co.  intervened  and  asked  that  the  pending 
question  be  transferred  to  the  federal  court,  on  the  ground 
that  they  were  non-residents  of  Iowa.  On  the  twenty-first 
day  of  May,  1882,  but  after  Ayres  had  made  the  applications 
above  stated,  Strauss  v^  Co.  commenced  an  action  against  the 
assignee,  Ayres  and  others,  in  which  they  pleaded  that  the 
mortgages  were  fraudulent  and  void,  and  asked  a  removal 
thereof  to  the  federal  court.     Afterwards,  Strauss  &  Co.  tiled 
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a  petition  of  intervention  in  the  assignment  proceeding. 
The  object  of  these  actions  commenced  by  Strauss  &  Oo.  was 
to  test  the  validity  of  tlie  mortgages  given  to  Ayres.  Said 
actions  were  transferred  to  the  federal  court,  and  Ayres  moved 
said  court  to  remand  the  same  to  the  state  court,  on  the 
ground  that  the  federal  court  "had  no  jurisdiction  to  try  and 
decide  the  matters  involved.''  This  motion  was  overruled, 
and  afterwards  issues  were  joined  in  said  several  actions,  and 
the  circuit  court  of  the  United  States  held  that  the  mortgages 
aforesaid  were  void,  and  the  judgment  of  said  court  is  in  full 
force  and  effect.     See  20  Fed.  Rep.,  558. 

I.     Counsel  for  the  appellants  contend  that  under  and  by 

virtue  of  the  assignment  the  state  court  first  obtained  juris- 

1.  A88IOK.        diction  of  the   property  or  subject-matter  of  the 

beSfl /of        several   actions  above  referred  to,  and  that  such 

quesuoMof     court  had   therefore   the  sole  jurisdiction    and 

among oredi-   power  to   determine  the   several  equities  of  the 

Itore:  Juris-      ^  ^ 

diction  of        various  creditors  who  may  have  filed  their  claims 

stale  and  fed-  -^ 

era!  courts.     y^{^\^  the   assignee.     It  is  further  claimed   that 

"when  a  state  court  has  first  obtained  the  custody  and  con- 
trol of  property,  with  power  and  authority  to  dispose  of  the 
same,  the  federal  courts  will  not  and  cannot  interfere."  For 
the  purposes  of  this  case  this  last  proposition  wiU  be  conceded. 
The  question,  then,  to  be  determined  is  whether,  under  the 
general  assignment  law,  the  district  court  did  have  such  pos- 
session and  control  of  the  property  as  to  deprive  any  other 
court  of  the  power  and  jurisdiction  under  the  statute  to 
determine  the  equities  or  priority  of  liens  of  the  creditors  of 
the  assignor  on  the  property  or  fund  in  court.  The  general 
assignment  law  is  contained  in  sections  2115  to  2128,  inclu- 
sive, of  the  Code,  and  thereunder  the  assignee  has  the  power, 
and  it  is  his  duty,  to  take  possession  of  the  assigned  prop- 
erty, and  he  is  subject  to  the  order  and  direction  of  the  court. 
Claims  against  the  estate  may  be  filed,  and,  if  no  creditor 
objects  thereto  within  a  specified  time,  "the  court  may  order 


686  SUPREME  COURT  OF  IOWA, 

The  KuoxYille  Nat.  Bank  et  al.  v.  Hanliick,  Assignee. 

and  direct  the  assignee  to  make  fair  and  equal  dividends 
among  the  creditors  of  the  assets  in  his  hands." 

It  is  probably  true  that  the  creditors  could,  by  filing  proper 
pleadings  in  the  assignment  proceeding  prior  to  the  distribu- 
tion of  the  assets,  have  determined  the  equities  and  priorities 
between  them,  and  that  such  adjudication  would  be  final  and 
conclusive.  But  there  is  nothing  in  the  statute  that  requires 
this  to  be  done.  It  may  be  that  the  correctness  of  the 
claims  must  be  determined  in  the  manner  indicated  by  the 
statute.  But  it  has  been  held  that  an  original  and  inde- 
pendent action  in  equity  may  be  brought  in  the  same  court 
in  which  the  assignment  is  filed,  for  the  purpose  of  determin- 
ing equities  and  priorities  of  the  creditors  to  the  fund  in 
court  under  the  assignment.  Wurtz  v.  Harty  13  Iowa,  515. 
If  such  an  action  can  be  maintained,  we  see  no  reason  why  a 
similar  action  in  any  state  court,  other  than  the  one  in  which 
the  assignment  is  pending,  cannot  be  maintained.  The  court  in 
which  the  assignment  is  filed  does  not  obtain  the  jurisdiction 
and  power  to  determine  the  priorities  between  creditors  under 
the  general  assignment  law,  but  under  the  general  powers  and 
jurisdiction  of  the  court.  In  this  respect  the  statute  relat- 
ing to  assignments  is  different  from  the  recently  rei>ealed 
bankrupt  statute  of  the  United  States.  If  the  state  courts 
have  original  jurisdiction,  independent  of  the  statute  relating 
to  assignments,  it  must  follow  that  the  federal  courts  have 
jurisdiction  where  one  of  the  parties  is  a  non-resident. 

In  this  case  no  distribution  had  been  made  when  Strauss 
&  Co.  intervened  and  commenced  their  action,  and  therefore 
Perry  v.  Murray^  55  Iowa,  416,  is  clearly  distinguishable. 
We  are  of  the  opinion  that,  as  between  Strauss  &  Co.  and 
Ayres,  the  federal  court  had  jurisdiction,  and  that  its  judg- 
ments must  be  regarded  between  them  as  a  final  and  conclu- 
sive adjudication  that  the  mortgages  under  which  Ayres 
claims  are  void. 

II.  It  is,  however,  claimed  that,  if  the  foregoing  proposi- 
tion is  correct,  the  plaintiffs  are  not  bound  by  the  judgment 
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2.  FORMBB  ad-  of  the  federal  court,  because  they  were  not  par- 

iudlcatlon:         .  ,  .  '  ,.  .  , 

Dindi^gupon   ties  to  the  actions  and  proceedings  in  such  court. 

parlies.  From  the  statement  of  facts  heretofore  made,  it 

will  be  observed  that  the  plaintiffs  claim  priority  under  the 
Ayres  mortgage.  Through  him  they  insist  that  their  claims 
must  be  paid  in  full,  if  there  are  sufficient  assets  in  the  hands  of 
the  assignee.  But,  as  the  mortgages  to  Ayres  have  been 
held  to  be  invalid,  and  as  the  plaintiffs  claim  through  and  not 
independent  of  him,  it  necessarily  follows  that  the  adjudica- 
tion of  the  federal  court  is  binding  on  and  conclusive  as  such 

against  them. 

Affibmbd. 


The  State  v.  Eeno  bt  al. 

1.  Criminal  Law:  ciRcuiicsTANTiAL  bvidbncb:  what  facts  mat  bb 

proved  by.  When  the  state  undertakes  to  establish  the  gruilt  of  one 
accused  of  crime  by  circumstantial  evidence,  it  is  entitled  to  prore  not 
only  such  circumstances  as  tend  directly  to  show  his  guilt;  but  any  com- 
petent evidence,  though  circumstantial,  which  tends  to  prove  any 
material  fact  in  the  case,  is  admissible.    For  example  see  opinion. 

2.  Instruotions :  repetition  not  required.    Where  the  court  gave 

the  substance  of  an  instruction  asked,  it  was  not  error  to  refuse  to  give 
the  instruction  in  the  form  in  which  it  was  asked. 

3.  Larceny :  ponishhbnt  not  bzobssivb.    A  sentence  of  five  years  in 

the  penitentiary  held  not,  under  the  circumstances  of  the  case,  (see 
opinion,)  excessive  for  the  larceny  of  two  pairs  of  harness,  a  robe  and 
one  pair  of  fly- nets. 

Appeal  from  Hardifi  District  Court. 

Satubday,  Dboe^bbb  12. 

The  defendants  were  convicted  of  the  larceny  of  two  pairs 
of  harness  and  a  robe,  and  one  pair  of  fly-nets,  and  one  cel- 
luloid ring,  and  were  each  sentenced  to  a  term  of  imprison- 
ment in  the  penitentiary,  and  from  this  judgment  they 
appeal. 


lllO   340\ 
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Huff  <&  Pillshury^  for  appellants. 

A.  J.  Bdker^  Attorney-general^  for  the  State. 

Reed,  J. — The  evidence  introduced  on  the  trial  tends  to 
prove  that  the  property  described  in  the  indictment  was 
stolen  from  the  barn  of  the  owner,  in  Iowa  Falls,  on  the 
night  of  September  3, 1884.  On  the  morning  of  the  fourth 
the  defendants  left  Iowa  Falls  in  the  way  car  of  a  freight 
train  going  north  on  the  Burlington,  Cedar  Rapids  &  North- 
ern Railway.  This  train  was  made  up  at  Iowa  Falls,  and  the 
way  car  had  stood  during  the  night  on  a  side  track  at  that 
place.  At  about  twenty  minutes  after  five  o'clock  in  the 
morning  the  way  car  was  run  onto  the  main  track  near  the 
platform,  where  it  stood  until  the  train  started,  which  was  at 
twenty-five  minutes  after  six  o'clock.  While  the  car  stood 
at  the  platform  there  was  put  aboard  of  it  by  some  person 
two  small  valises  and  three  large  ones,  but  it  is  not  shown 
by  whom  this  was  done.  This  baggage  was  not  billed  or 
consigned  to  any  person.  The  defendants  were  ticketed  from 
Iowa  Falls  to  Livermore,  and  they  were  the  only  passengers 
on  the  car  when  it  left  Iowa  Falls.  The  conductor  and  rear 
brakeman  of  the  train,  however,  rode  in  the  car,  and,  in 
addition  to  these,  there  was  also  another  employe  of  the  rail- 
road company  who  worked  on  another  division  of  the  road. 
When  the  train  arrived  at  Goldfield  the  defendants  were 
arrested  by  an  officer  who  lived  at  that  place,  and  they  and 
said  valises  were  removed  from  the  train.  The  railroad 
employe  spoken  of  above  left  the  train  at  Clarion,  a  station 
between  Iowa  Falls  ond  Goldfield.  When  they  were  arrested 
the  defendants  admitted  that  the  two  small  valises  belonged 
to  them.  But  denied  that  they  had  anything  to  do  with  the 
large  ones.  The  stolen  property,  except  the  celluloid  ring, 
was  found  in  the  large  valises.  Other  articles  were  also 
found  in  them,  among  which  were  parts  of  a  harness  which 
did  not  belong  to  those  stolen  at  Iowa  Falls. 
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Daring  the  day  after  their  arrest  defendants  were  kept  at 
a  hotel  in  Goldfield.  At  one  time  during  the  day  the  officer 
permitted  them  to  go  to  a  water-closet  in  the  rear  of  the 
hotel.  Soon  after  they  returned  from  there  a  man,  who  was 
then  a  resident  of  Goldfield,  went  to  the  same  water-closet, 
and  when  he  returned  to  the  hotel  he  delivered  to  the  officer 
who  had  the  defendants  in  custody  a  celluloid  ring,  which 
the  evidence,  tends  strongly  to  prove  is  the  same  that  was 
stolen  with  the  harness.  This  man,  however,  died  before  the 
trial,  and  the  circumstances  under  which  he  found  the  ring 
are  not  shown  with  certainty. 

It  is  shown  that  the  defendants  were  in  Hampton,  Frank- 
lin county,  on  the  third  of  September,  and  that  they  then 
had  in  their  possession  certain  harness  which  they  procured 
an  auctioneer  to  sell  at  public  outcry  on  the  street.  One 
pair  of  these  harness  was  not  perfect,  some  of  the  parts  being 
wanting;  and  the  state  claims  that  it  was  the  missing  por- 
tion of  this  harness  which  was  found  in  the  valises  with  the 
stolen  property,  and  the  evidence  tends  strongly  to  establish 
this  claim. 

T.  It  is  urged  by  counsel  for  the  defendants  that  the  evi- 
dence with  reference  to  the  transaction  at  Hampton  on  the 
1  cBiMiKAL  *^^^^  ^^  September  is  incompetent,  and  should 
itantiafev?"  ^*^®  ^^^^  excluded  on  their  objection.  They 
f^te^inaybe  Contend  that,  as  that  transaction  had  no  connec- 
provedby.      ^j^^^  ^j^j^  ^^^^  larceny  of  the  property  at  Iowa 

Falls,  the  evidence  with  reference  to  it  has  no  tendency  to 
connect  the  defendants  with  the  commission  of  that  offense. 
Their  position,  in  effect,  is  that  when  the  state  undertakes  to 
establish  the  guilt  of  one  accused  of  crime  by  circumstantial 
evidence,  it  is  entitled  to  prove  only  such  circumstances  as 
tend  directly  to  show  his  guilt.  But  this  view  of  the  rule  on 
the  subject  is  entirely  too  narrow.  Any  competent  evidence 
which  tends  to  prove  any  material  facts  in  the  case  is  admis- 
sible. Any  distinct  fact  which  the  state  is  required  to  estab- 
lish may  be  proven  by  circumstantial  evidence;  for  any  cir- 
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cnmstance  which  tends  to  establish  such  fact  has  necessarily 
some  tendency  to  prove  the  charge.  In  this  case,  the  effort 
of  the  state  was  to  prove  that  the  defendants  had  the  stolen 
property  in  their  possession.  As  tending  to  establish  this 
fact,  it  proved  that  the  valises  containing  the  property  was 
put  on  the  car  at  the  station  at  which  they  entered  it,  and 
that  it  was  not  consigned  to  any  person,  and  that  they  were 
the  only  passengers  who  entered  the  car  at  that  station.  It 
cannot  be  denied  that  these  facts  had  some  tendency  to  prove 
that  they  are  the  persons  who  placed  the  valises  on  the  car. 
Now,  if  it  could  be  shown  that,  in  addition  to  the .  stolen 
property,  the  valises  contained  portions  of  the  harness  which 
they  had  in  their  possession  at  Hampton  on  the  day  before, 
this  would  be  an  additional  circumstance  tending  to  connect 
them  with  said  valises.  While  it  is  true,  then,  that  the  fact 
that  they  sold  harness  at  Hampton  on  the  third  of  Septem- 
ber, standing  alone,  has  no  tendency  to  prove  that  they  stole 
the  property  in  question,  the  fact  that  the  valises  in  which 
the  stolen  property  was  found  also  contained  the  missing 
portions  of  the  harness  which,  they  sold  there,  does  tend  to 
•  prove  that  they  are  the  persons  who  placed  the  valises  on  the 
train,  and  consequently  that  they  had  the  stolen  property 
in  possession.  It  was  on  this  theory  that  the  evidence  was 
admitted,  and  we  think  it  is  competent. 

II.  Counsel  for  the  defendants  asked  the  district  court  to 
instruct  the  jury  that  they  would  not  be  warranted  in  find- 
2. 1K8TRUC.      ^"«  ^^*t  defendants  had  the  stolen  property  in 

repetition  not  their  possession  from  the  fact  alone  that  it  was 
required.  found  in  the  Way  car  in  which  they  were  travel- 
ing. The  court  refused  to  give  these  instructions  as  written 
by  counsel,  but,  on  his  own  motion,  told  the  jury  substan- 
tially the  same  thing.  The  defendants  were  therefore  not 
prejudiced  by  the  refusal  to  give  the  instructions  asked. 

III.  The  district  court  sentenced  the  defendants  each  to  be 
imprisoned  in  the  penitentiary  for  the  term  of  five  years,  and 
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we  are  asked,  if  we  cannot  reverse  the  judgment, 

3.  LABCENY :  '  mi  .  i    .     i 

not«xcet"'     to  reduce  the  punishment.     The  jury,  we  think, 
^^^  were  fully  justified  by  the  evidence  in  finding  the 

defendants  guilty.  There  is  nothing  in  the  circumstances  of 
the  crinie  to  recommend  the  guilty  parties  to  the  mercy  of  the 
court.  It  was  a  wanton  invasion  of  the  property  rights  of 
a  citizen;  and  if  the  defendants  are  guilty,  as  we  think  they 
are,  they  have  not  been  dealt  with  too  harshly.  We  think  the 
case  is  not  one  in  which  we  would  be  justified  in  interfering 
with  the  judgment  of  the  trial  court. 

Affirmed. 


Allen  v.  Bbyson. 


f  67    5tfl 

1.  Practice  in  Supreme  Court:  effect  of  mere  denial  of  appel-     "^    ^ 

^jUJtfxji'^  LAKT^S  AgSTACT,  KO  TRANSCRIPT  BEING  FILED.     Appe]lant*8  abstract 

in  ibis  case  stated  that  it  contained  **  all  the  evidence  introduced,  and 
all  offers  of  evidence  made,  on  the  trial,  together  with  all  the  objections 
made  and  exceptions  taken  by  counsel,  and  all  rulings  of  the  court  upon 
said  trial,  and  the  entire  record  in  said  cause,'*  and  the  abstract  on  \% 
face  appeared  to  be  what  it  claimed  to  be.  Appellee  filed  an  abstract 
stating  that  appellant's  abstract  was  not  correct;  that  it  did  not  contain 
all  the  evidence  in  a  condensed  or  other  form ;  that  it  did  not  contain 
over  one-third  of  the  evidence  taken  on  the  trial,  and  that  what  it  did 
contain  was  disconnected  from  the  order  in  which  it  was  introduced. 
But  no  transcript  was  filed  from  which  this  court  could  determine  the 
questions  thus  raised.  IIM  that  under  such  circumstances  appellant's 
abstract  must  be  taken  as  true,  and  the  cause  reversed  for  errors  appear- 
ing therein. 

2.  Contract  in  Writing :  bill  of*  sale:  not  varied  bt  contempo- 

raneous parol  agreement:  example.  Where  a  defense  was 
founded  upon  a  bill  of  sale  absolute  upon  its  face,  a  reply  which  set  up 
that  there  was  a  contemporaneous  oral  understanding  that  the  transac- 
tion was  to  be  regarded  as  a  mere  bailment  of  the  property,  for  a  tem- 
porary purpose,  was  properly  held  bad  on  demurrer.  See  opinion  for  cas^ 
followed  and  distinguished. 

8.  Gift  of  Services:  subsequent  aorebment  to  pat:  no  considera- 
tion. Where  one  person  renders  services  for  another  gratuitously,  and 
with  no  expectation  of  being  paid  therefor,  no  obligation  is  incurred  by 
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the  recipient  which  will  rapport  a  sabseqneDt  promise  to  pay  for  the 
same. 

4.  Settlement:  presumed  froic  ezbcution  of  mortqaob.    The  execu- 

tion of  a  mortga^  to  secure  an  indebtedness,  like  the  execution  of  a 
promissory  note,  (Gnmmell  v.  Warner,  21  Iowa,  11,)  raises  a  presump- 
tion that  all  matters  between  the  parties  np  to  that  date  haTe  been 
settled. 

5.  Evidence:  yalub  of  attornbt's  bbrvicbs:  HTPOTHETicAii  quss- 

TI0N8.  Hypothetical  questions  to  practicing  attorneys  as  witnesses,  to 
show  the  value  of  certain  legal  services,  approved. 

6.  Fraotioe  on  Appeal :  evidence  not  objected  to  below.    Objec- 

tions to  evidence  cannot  be  raised  for  the  first  time  on  appeal  to  this 
ooart. 

Appeal  from  Hardin  District  Court. 

Saturday,  December  12. 

Both  parties  are  attorneys  at  law,  and  this  action  was 
brought  to  recover  for  professional  services  performed  by  the 
plaintiff  for  the  defendant,  and  for  personal  property  sold. 
Several  defenses  were  pleaded,  which  are  suflBciently  referred 
to  in  the  opinion.  Trial  by  jury.  Yerdict  and  judgment 
fbr  the  plaintiff,  and  defendant  appeals. 

S.  M.  Weaver^  for  appellant. 

W.  V.  Allen  and  C.  E,  Alhrooky  for  appellee, 

Seevebs,  J. — I.     Preliminary   to  a  consideration  of  the 

errors  assigned,  an  objection  to  the  abstract  made  by  the 

1.  PBACTTCB     appellee  must  be  determined.     The  abstract  states 

couSPfeSect    that  "  all  the  evidence  introduced,  and  all  offers 

niarorappei-  of  evidence  made,  on  the  trial,  together  with  all 

laut'sab-  i  ,.       .  ,  ,  .  i  , 

stract,  no        the  Objections  made   and    exceptions   taken  by 

transcript  J  ^  *' 

being  tiled,  counsel,  and  all  rulings  of  the  court  upon  said 
trial,  and  the  entire  record  in  said  cause,  is  contained  therein." 
In  an  abstract  filed  by  appellee  it  is  stated  that  appellant's 
abstract  is  not  correct;  that  the  evidence  is  not  all  contained  in 
it  in  a  condensed  or  other  form;  that  it  does  not  contain  over 
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one- third  of  the  evidence  taken  on  the  trial,  and  that  what  it 
does  contain  is  disconnected  from  the  order  in  which  it  was 
introduced.  We  understand  that  no  transcript  lias  been  filed, 
and  we  are  not  advised  that  one  was  demanded  by  the  appellee. 
We  therefore  cannot  determine  whether  the  abstract  is  correct 
or  not.  This  being  so,  the  appellee  insists  that  many  of  the 
errors  assigned  cannot  be  considered.  But  we  think,  under 
the  circumstances  above  stated,  the  correctness  of  the  abstract 
must  be  assumed.  On  its  face  it  appears  to  be  full  and  com- 
plete, and  when  it  so  states  we  think  the  appellee  must,  in 
an  abstract  filed  by  him,  state  wherein  the  one  filed  by  the 
appellant  rs  incorrect.  We  are  aware  that  this  rule  in 
some  instances  casts  upon  the  appellee  a  burden  not  con- 
templated by  the  rules  of  this  court,  in  cases  where  the 
appellant  purposely  or  negligently  has  filed  an  incorrect 
abstract.  Experience,  however,  teaches  us  that  in  a  majority 
of  cases  in  this  court  the  correctness  of  the  appellant^s  abstract 
is  conceded,  and  in  a  large  proportion  of  the  remaining  cases 
the  corrections  made  therein  by  the  appellee  ar^  easily  made, 
and  because  of  abundant  caution.  If  we  should  hold  that  a 
simple  denial  of  the  correctness  of  the  abstract  has  the  effect 
to  require  us  to  examine\he  transcript,  it  is  obvious  that  it; 
would  be  made  in  every  case.  Because  of  the  expense,  the 
preparation  and  filing  of  the  transcripts  should  not  be  encour- 
aged. While  this  is  so,  the  appellee,  as  a  matter  of  right, 
may  demand  one,  so  as  to  enable  him  readily  to  ascertain 
whether  the  abstract  is  correct  Ordinarily  this  consideration 
is  sufficiently  strong  to  induce  the  appellant  to  prepare  an 
abstract  amply  sufficient  to  enable  the  court  to  determine  the 
questions  discussed  by  counsel.  Experience  also  teaches  us 
that,  in  a  majority  of  cases  where  the  appellee  files  an  abstract, 
it  could  have  been  omitted  without  detriment.  If  the  appel- 
lant purposely  or  negligently  prepares  an  insufficient  or 
incorrect  abstract,  it  is  the  fault  of  his  attorney,  and  the 
court,  if  its  attention  is  called  thereto,  would  endeavor  to 
Vol.  LXVII— 38 
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inflict  snch   panishment  as  to  prevent  a  repetition.     The 
objections  made  to  the  abstract  mnst  be  overruled. 

II.     The  defendant  pleaded,  as  a  defense,  that  in  February, 

1881,  which  was  after  at  least  some  of  the  services  for  which 

the  plaintiff  seeks  to  recover  had  been  performed, 

2.  CONTRACT        !,,«,  ,,  .,  , 

In  writing:      he  and  defendant  had  an  accounting  and  settle- 

blllofsale:  ^ 

eontem*TOr£.^  ment  of  and  concerning  all  their  mutual  claims 
BgrSBme^^  and  demands,  and  it  was  then  found  and  agreed 
example.  that  plaintiff  was  indebted  to  the  defendant  in  the 
sum  of  $300 ;  that  the  defendant  at  said  time  loaned  the 
plaintiff  $300,  and  thereupon  the  plaintiff  executed  to  the 
defendant  a  bill  of  sale,  which  was  made  a  part  of  the  answer, 
of  certain  personal  property.  The  bill  of  sale  shows  that  in 
consideration  of  $600  the  plaintiff  sold  the  defendant  the  per- 
sonal property  described  therein.  The  plaintiff,  in  a  reply, 
pleaded  that  the  sole  and  only  consideration  for  the  so-called 
bill  of  sale  was  the  sum  of  $300  advanced  to  plaintiff  by  the 
defendant;  and  also  that  the  property  therein  described  "  was 
placed"  in  the  hands  of  the  defendant,  or  included  in  the  bill 
of  sale,  in  pursuance  of  an  "  oral  agreement  of  the  parties 
thereto,  for  the  sole  and  only  purpose  of  allowing  the  defend- 
ant to  use,  manage  and  control  the  same  during  a  temporary 
absence  pf  the  plaintiff  from  the  state  of  Iowa;"  and  within 
six  weeks  thereafter  the  bill  of  sale  was  satisfied,  and  the 
property  turned  over  to  the  plaintiff.  To  this  reply  the 
defendant  demurred,  on  the  ground  that  it  sought  to  vary  the 
terms  of  a  written  contract  by  parol.  The  demurrer  was 
overruled.  It  should  have  been  sustained.  The  general  rule 
on  this  subject  is  well  understood,  and  the  only  question  is 
whether  this  case  comes  within  it.  The  consideration  stated 
in  a  written  contract,  it  will  be  conceded  for  the  purposes  of 
this  case,  may  be  impeached  and  shown  by  parol  to  have  failed 
in  whole  or  in  part,  or  to  be  illegal;  but  the  reply  goes  much 
further  than  this,  and  states,  in  effect,  that  the  bill  of  sale, 
which  is  absolute  on  its  face,  was  in  fact  a  mere  bailment  of 
the  property  for  a  temporary  purpose,  and  it  was  pleaded 
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that  the  parties  had  thus  limited  the  effect  of  the  bill  of  sale 
by  a  contemporary  oral  agreement.  To  our  minds,  it  is 
entirely  clear  that  this  cannot  be  done.     Martin  v,  Hamlin^ 

18  Mich.,  354;  Ada)ns  v.  Wilson^  12  Mete,  138;  Barker  v. 
Buel^  5  Cnsh.,  519;  Peck  v.  Armstrong^  38  Barb.,  215; 
Forhe9  v.  Waller,  25  N.  Y.,  430;  Rurd  v.  Gallaher,  14 
Iowa,  394;  Isett  v.  L'ocas,  17  Id.,  503;  Oelj^cke  v.  Blake^^ 

19  Id.,  263;  AtheHon  v.  Dearmond,  33  Id.,  353. 

The  appellee  insists  that  the  bill  of  sale,  although  absolute 
on  its  face,  is  in  fact  a  mortgage,  and  that  it  was  given  for  a 
temporary  purpose  which  has  been  subserved,  and  that  these 
matters  can  be  established  by  parol.  Conceding  this  may  be 
done,  it  was  not  pleaded  that  the  bill  of  sale  was  a  mortgage. 
That  a  writing  should  be  read  and  construed  in  the  light  of 
the  surrounding  circumstances  is  undoubtedly  true;  {Singer 
Sewing  Machine  Co.  v.  Holcomb,  40  Iowa,  33;)  but  no 
words  having  a  different  meaning  from  those  used  can  be 
added  thereto.  Under  the  pleadings,  the  instrument  in  ques- 
tion must  be  regarded  as  a  bill  of  sale.  The  reply  recognizes 
it  to  be  such,  and  no  words  can  be  interpolated  therein  which 
have  the  effect  to  change  or  alter  the  meaning  of  the  words 
there  used. 

III.     The  defendant  pleaded  tliat  he  and  the  plaintiff  were 

brothers-in-law,  and,  in  substance,  that  each  of  them  was 

enffaffed  in  the  practice  of  the  law,  and  had  been 
8.  GIFT  of  ser-        e>  &  r  » 

Quent  aSSle^  in  the  habit  of  assisting  each  other  as  a  matter  of 
no'coiwfiera-  niutual  accommodation,  and  that  "  all  and  each 
^®'*'  of  the  professional  services  for  which  plaintiff 

seeks  to  recover  in  this  action  were  rendered  by  him  as  mat- 
ters of  mutual  accommodation  and  interchange  of  courtesies, 
and  without  charge  or  expectation  of  payment  or  reward,  by 
one  as  against  the  other."  The  court  instructed  the  jury: 
"  If,  however,  such  services  were  rendered  by  the  plaintiff 
without  expectation  of  reward,  or  intention  on  his  part  to 
charge  therefor,  or  by  any  agreement  or  understanding  that 
the  services  were  to  be  gratuitous,  the  plaintiff  cannot  recover 
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unless,  after  snch  services  were  rendered,  and  in  consideration 
thereof,  defendant  agreed  with  or  promised  plaintiff  to  pay 
for  the  same.  In  the  latter  case  the  valuable  character  of  the 
service,  and  the  moral  obligation  to  pay  for  the  same,  would 
be  a  suflScient  consideration  to  support  the  promise,  and 
enable  the  plaintiff  to  recover  the  reasonable  value  of  such 
service."  We  understand  this  instruction  to  mean  that  where 
one  person  renders  services  for  another  gratuitously,  and  with 
no  expectation  of  being  paid  therefor,  a  moral  obligation 
is  incurred  by  the  latter  which  will  support  a  subsequent 
promise  to  pay.  In  our  opinion,  this  is  not  the  law.  If  the 
services  are  gratuitous,  no  obligation,  either  moral  or  legal, 
is  incurred  by  the  recipient.  No  one  is  bound  to  pay  for 
that  which  is  a  gratuity.  No  moral  obligation  is  assumed  by 
a  person  who  receives  a  gift.  Suppose  the  plaintiff  had  given 
the  defendant  a  horse,  was  he  morally  bound  to  pay  what 
the  horse  was  reasonably  worth?  We  think  not.  In  such 
case  there  never  was  any  liability  to  pay,  and  therefore  a  sub- 
sequent promise  would  be  without  any  consideration  to  sup- 
port it.  That  there  are  cases  which  hold  that  where  a  liability 
to  pay  at  one  time  existed,  which,  because  of  the  lapse  of  time, 
or  for  other  reasons,  cannot  be  enforced,  the  moral  obligation 
is  sufficient  to  support  a  subsequent  promise,  will  be  conceded. 

These  cases  are  distinguishable,  because  the  instructions 
contemplate  a  case  where  an  obligation  to  pay  never  existed 
until  the  promise  was  made.  We  do  not  believe  a  case  can 
be  found  where  a  moral  obligation  alone  has  been  held  to  be 
a  sufficient  consideration  for  a  subsequent  promise.  To  our 
minds,  however,  it  is  difficult  to  find  a  moral  obligation  to 
pay  anything,  in  the  case  contemplated  in  the  instructions, 
prior  to  the  promise.  The  following  cases  support  the  view 
above  expressed:  Cooh  v,  Bradley j  7  Conn.,  57;  Williams 
V,  Hathaway y  19  Pick.,  387;  Dawson  v.  Dawson^  12  Iowa, 
612;  McCarty  v.  Hampton  Building  Ass^n^  61  Id.,  287. 

IV.  The  defendant  asked  the  court  to  instruct  the  jury 
that,  if  they  found  that  the  plaintiff  gave  the  bill  of  sale  to 
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4.  awiTLE-  secure  an  actual  or  nominal  indebtedness,  it  will 
sumed'from'  be  presumed  that  a  settlement  was  made  between 
mortgage.  them  as  of  that  date,  and  that  all  their  mutual 
claims  were  merged  therein.  This  instruction  was  asked  on 
the  theory  claimed  by  the  plaintiff  that  the  bill  of  sale  was  a 
mortgage  given  to  secure  the  payment  of  money.  The  exe- 
cution of  a  promissory  note  raises  a  presumption  that  all 
matters  between  the  parties  up  to  that  date  have  been  settled. 
Orimmel  v.  Warner^  21  Iowa,  11.  The  execution  of  amort- 
gage  to  secure  an  indebtedness  must,  it  seems  to  us,  have  the 
same  effect.     The  instruction  asked  should  have  been  given. 

V.     The  plaintiff  introduced  as  witnesses  three  practicing 
attorneys,  for  the  purpose  of  establishing  the  value  of  his  ser- 
vices.    Hypothetical  questions  were  asked  them, 
attoniey'8       *^  which  the  objection  was  made  that  they  were 
poSe^^^"  immaterial  and  incompetent,  and  that  the  wit- 
quesuons.       messes  did  not  show  suflScient  knowledge  of  the 
case  to  enable  them  to  answer,  and  that  the  questions  did  not 
conform  to  the  facts  proved.     We  think  the  evidence  was 
material  and  competent,  and  that  the  witnesses  were  qualified. 
In  the  main,  the  hypothetical  case  put  in  the  questions  was 
in  accord  with  the  evidence,  or  with  what  it  tended  to  prove, 
unless,  possibly,  the  amount  in  controversy  in  some  of  the 
cases  was  not  stated  with  entire  accuracy.     It  is  now  urged 
that  the  witnesses  were  asked  to  state  the  value  of  the  services 
6.  PRACTICE     based  upon  the  fact  that  the  suits  were  successfully 
eyiden^iiot    gained  or  defended,  and  that  one  of  the  actions 
below.  was  stated  to  be  on  a  new  sewing-machine  bond, 

and  the  number  of  pages  contained  in  a  petition  for  rehear- 
ing made  in  this  court.  It  is  sufficient  to  say  that  no  such 
objections  as  these  were  made  in  the  district  court,  and  there* 
fore  they  cannot  be  urged  for  the  first  time  here. 

It  is  insisted  that  the  court  erred  in  other  respects,  but 
some  of  the  objections  are  not  well  taken;  others  are  not  of 
a  vital  character.  We  deem  it  unnecessary  to  take  the  time  to 
more  particularly  refer  to  them. 

Revebsbo. 
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^  ^  HoFF  V.  Olmstead. 

1.  Vendor  and  Vendee:  yendor^s  lien:  facts  to  sustain.    Flaint- 

ijff  conveyed  the  land  to  defendant  in  consideiuUon  of  a  cash  payment, 
and  a  promise  of  defendant  to  execute  a  mortage  back  on  the  land  to 
secure  the  payment  of  the  balance  of  the  purchase  money,  unless  he 
should  sooner  convey  to  plaintiff  a  good  title  to  certain  other  lands  in 
payment  of  the  balance.  Defendant  did  not  convey  the  other  lands,  but 
he  executed  a  mortgage  and  had  it  placed  on  record,  differing  in  its 
terms,  however,  from  the  one  agreed  on;  but  plaintiff  did  not  accept  the 
mortgage.  Held  that  plaintiff  had  a  vendor's  lien  on  the  land  conveyed 
to  defendant,  which  was  properly  enforced  in  this  action. 

2.  Appeal:  no  rkubf  for  appellee.    One  who  does  not  appeal  cannot 

have  a  modification  in  this  court  of  the  judgment  appealed  from. 

Appeal  from  Warren  District  Court. 
Monday,  December  14. 

Action  in  chancery  to  enforce  a  vendor's  lien.  Tliere  was 
a  decree  in  the  district  court  granting  the  relief  prayed  for 
in  the  petition.     Defendant  appeals. 

Parsons  c6  Pen^y^  for  appellant. 

Bryan  cfe  Bryan^  for  appellee. 

Beck,  Ch.  J — I.     The  pleadings  and  evidence  show  the 
following  facts  as  we  find  them  in  the  record:     Plaintiff  con- 
•j.  vsacDOR       veyed  to  defendant  the  lands  upon  which  the  lien 
vendor's  Ilea:  is  claimed  in  this  suit,  and  was  to  receive  in  part 
tain.  payment  therefor  certain  lands  in  Nebraska,  which 

were  to  be  taken  by  plaintiff  as  payment  of  $1,500.  The 
balance  of  the  purchase  price  of  the  land  sold  by  the  plaint- 
iff was  to  be  paid  in  cash.  Before  the  land  was  conveyed  to 
defendant  he  discovered  that  there  was  a  defect  in  his  title  to 
the  Nebraska  lands.  But  it  was  agreed  by  the  parties  that 
defendant  should  pay  the  money  consideration  in  a  manner 
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agreed  npou ;  that  defendant  should  convey  to  plaintiff  the 
lands  conveyed  to  defendant  to  secure  the  sum  remaining 
unpaid,  $1,500,  within  three  months,  unless  within  that  time 
defendant  should  convey  a  good  title  to  plaintiff  of  the 
•Nebraska  lands.  The  defendant  failed  to  execute  a  mortgage 
in  compliance  with  the  agreement  of  the  parties,  but  he  did 
execute  a  mortgage  which  extended  the  time  of  payment  of 
the  $1,500  about  seven  months,  and  made  no  provision  for 
interest,  and  sent  it  himself  to  the  proper  office  for  record. 
This  mortgage  the  plaintiff  refused  to  accept,  or  to  I'egard  as 
a  compliance  with  the  agreement,  and  so  informed  defendant, 
and  he  brings  this  action  to  enforce  his  vendor^s  lien  for  the 
amount  of  the  purchase  money  remaining  unpaid. 

These  are  the  facts,  as  we  find  them  from  the  evidence, 
upon  which  the  case  is  to  be  determined.  Many  other  facts 
are  disclosed  in  the  evidence  and  recited  in  the  arguments  of 
the  respective  counsel,  which  are  not  in  dispute,  and  are  col- 
lateral and  unimportant  in  the  determination  of  the  case. 

II.  Upon  some  of  the  controlling  facts  found  by  us, 
especially  the  agreement  as  to  the  time  for  payment  of  the 
$1,500,  or  ponvcyance  of  the  Nebraska  lands,  there  is  a  con- 
flict in  the  evidence;  but  the  strong  preponderance  of  proof 
supports  our  conclusion.  We  are  not  accustomed  to  discuss 
conflicting  evidence  and  point  out  the  grounds  for  our  con- 
clusions in  cases  of  this  character. 

III.  There  are  no  questions  of  law  in  this  case  demand- 
ing discussion^  The  defendant's  counsel  claim  that,  as  there 
was  no  debt  payable  in  money,  and  a  mortgage  was  given, 
the  vendor  has  no  lien  on  the  land.  But  the  debt  was  pay- 
able in  money;  it  was  provided,  however,  that  it  could  be 
paid  by  the  conveyance  of  the  Nebraska  lands  by  defendant 
within  a  time  prescribed  by  the  agreement.  This  condition 
was  not  complied  with,  and  the  debt  continued  to  be  a 
money  claim.  The  mortgage  executed  by  defendant  was  not 
in  accord  with  the  agreement  of  the  parties,  and  was  not 


600  SUPREME  COURT  OF  IOWA, 

Halrtciad  t.  Cuppy. 

accepted  by  plaintiff.     It  cannot  be  regarded  in  this  action 
as  a  mortgage  security  for  the  debt. 

lY.     The  plaintiff  insists  that  the  decree  is  erroneous  in 
2.  appsal:      that  it  does  not  provide  for  interest.     But  as  he 
appeuee.        did  not  appeal  from  the  decree,  be  cannot  com^ 
plain  of  it  in  this  court. 

A  motion  of  plaintiff  need  not  be  considered.  We  reach 
the  conclusion  that  the  decree  of  the  court  below  ought 
to  be 

Affxbmed* 


Halstead  v.  CUPPT. 

142    235{  1.  Eyidenoe:  actiohon  book  acoouitt:  copy.    Since  a  book  account 

cannot  be  proved  by  a  copy  taken  from  the  book,  it  was  error  to  allow 
plaintiff  to  testify  that  the  exhibit  attached  to  his  petition  was  a  cor* 
rect  copy  of  the  account  as  it  was  kept  at  the  time  it  accrued. 

Appeal  from  Pottawattamie  Circuit  Court. 

Monday,  Deoembeb  14. 

This  is  an  action  on  account  for  labor  performed  by  plaint- 
iff for  defendant,  for  merchandise  furnished  him,  and  for 
money  paid  out  for  his  use  and  benefit.  Tliere  was  a  verdict 
and  judgment  for  plaintiff.     Defendant  appeals* 

E.  A.  Bdbcock^  for  appellant. 

Dailey  db  Smithy  for  appellee. 

Keed,  J. — Plaintiff  alleges  in  his  petition  that  between 
August  12  and  December  1,  1881,  he  furnished  to  defend- 
ant goods,  wares  and  money,  to  the  aggregate  amount  of 
$2,155.63,  and  that  there  had  been  paid  him  on  said  account 
at  various  times  sums  aggregating  $1,938.62.     Attached  to 
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the  petition  as  an  exhibit  was  a  statement  of  the  account. 
The  items  of  debit  set  out  in  the  account  numbered  some- 
thing over  100,  and  it  contains  fourteen  items  of  credit.  The 
defendant  admitted  that  the  sums  of  money  for  which  credit 
was  given  in  the  exhibit  had  been  paid  to  plaintiff,  but  denied 
the  items  of  indebtedness  set  out  therein.  On  the  trial 
plaintiff  was  examined  as  a  witness  in  his  own  behalf,  and 
was  asked  by  his  counsel  whether  the  exhibit  attached  to  his 
petition  was  a  correct  copy  of  his  account  against  defendant. 
He  answered  that  it  was  a  cori*ect  copy  of  the  account  as  it 
was  kept  at  the  time  he  was  doing  the  work  and  furnishing 
the  merchandise  and  paying  out  the  money  for  which  he 
sought  to  recover.  Defendant  objected  to  the  question  and 
answer* on  the  ground  that  they  were  incompetent,  but  the 
objection  was  overruled. 

In  our  opinion  the  objection  should  have  been  sustained. 
The  evidence  was  offered  for  the  purpose  of  laying  the  foun- 
dation for  the  introduction  in  evidence  of  the  exhibit.  But 
the  exhibit  was  not  competent  evidence  to  prove  the  items 
of  the  account.  It  was  but  a  copy  of  the  account  as  it  was 
kept  in  plaintiff's  books  of  account  at  the  time  of  the  trans- 
actions to  which  the  items  relate.  The  books  themselves 
may  have  been  admissible,  but  they  were  not  introduced  or 
offered  in  evidence,  and  it  is  well  settled  that  a  mere  copy  of 
the  books  is  not  admissible  to  prove  the  account.  Church- 
chill  V.  Fulltam^  8  Iowa,  4b;  Peck  v.  Parchen^  52 
Iowa,  46. 

For  the  error  in  admitting  this  evidence  the  judgment 
will  be  reversed  and  the  cause  remanded. 

KSYEBSED. 
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TbULOOK  v.   BeNTLBY  ET  A.L. 

1.  Tax  Sale  and  Deed :  dbfectivb  proof  of  bebvicb  of  notice  to 
redeem:  proof  and  deed  not  void:  statute  of  limitations. 
Where  notice  of  the  expiration  of  the  time  of  redemption  from  a  tax 
sale  was  daly  given,  bot  the  proof  of  the  service  of  the  notice,  though 
made  by  the  proper  party,  was  defective  only  in  not  stating  some  of  the 
facts  required  by  the  statute,  held  that  the  proof  of  service  and  the  deed 
issued  thereon  were  not  void,  but  were  sufficient,  after  the  lapse  of  five 
years,  to  enable  the  holder  of  the  deed  successfully  to  plead  the  statute 
of  limitations  (Code,  §  902)  against  the  holder  of  the  patent  title  in  an 
action  to  recover  the  land. 
Bebd  and  Adams  J.  J.,  dissenting. 

Appeal  from  Rmggold  Circuit  Court.     * 

Monday,  Decembeb   li. 

Action  to  kecoveb  lands.  After  the  answer  of  the 
defendants  was  filed,  pleading  eqnitable  defenses,  and  pray- 
ing that  their  title  to  the  land  be  quieted,  the  canse  was 
transferred  to  the  chancery  docket,  and,  upon  a  trial  on  the 
merits,  a  decree  was  rendered  granting  the  relief  prayed  for 
by  defendants.     Plaintiff  appeals. 

J.  W.  Brockett^  for  appellant. 

Henry  c&  Spence^  for  appellees. 

Beck,  Ch.  J. — I.  The  action  involves  the  validity  of  a 
tax  deed,  and  the  rights  of  defendant  to  plead  the  statute  of 
limitations  (Code,  §  902)  to  the  action.  The  plaintiff 
claims  and  shows  title  by  a  regular  chain  of  conveyances 
from  the  patentee.  The  defendants'  title  is  based  upon  a  tax 
sale  and  deed  made  after  plaintiff  had  acquired  the  patent 
title. 

II.  Plaintiff  insists  that  the  tax  title  is  invalid,  for  the 
reason  that  the  record  fails  to  show  sufficient  proof,  required 
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by  the.  statute,  of  the  service  of  notice  of  the  expiration  of 
the  time  for  redemption  prescribed  by  Code,  §  894.  The 
defendants  insist  that  the  notice,  and  the  proofs  of  service 
thereof,  are  sufficient;  but,  if  this  be  not  so,  that  the  action  is 
barred  by  Code,  §  902,  which  provides  that  "no  action  for 
the  recovery  of  real  property,  sold  for  non-payment  of  taxes, 
shall  lie,  unless  the  same  be  brought  within  five  years  after 
the  treasurer's  deed  is  executed  and  recorded"  as  provided  by 
the  statute. 

III.  It  may  be  conceded,  for  the  purpose  of  tlie  case, 
that  the  proof  of  the  service  of  notice  is  not  in  accord  with 
the  requirements  of  the  statute,  as  construed  by  this  court. 
But  there  was  an  attempt  to  comply  with  the  statute,  by  the 
presentation  of  the  affidavit  of  a  publisher  of  the  newspaper 
wherein  the  notice  was  printed,  and  a  supplemental  affidavit 
of  the  agent  of  the  holder  of  the  tax-sale  certificate,  which, 
however,  is  deficient  in  not  showing  the  manner  and  time  of 
the  publication  of  the  notice,  and  other  matters. 

IV.  The  question  before  us  for  determination  is  this: 
When  there  has  been  a  notice  of  the  expiration  of  the  time 
for  redemption  published,  but  the  proof  of  publication  does 
not  conform  to  the  requirements  of  the  statute,  may  the 
holder  of  the  tax  title  invoke  tlie  limitation  prescribed  by 
Code,  §  902?  It  may  be  conceded,  for  the  purpose  of  the 
ease,  that  if  there  were  no  notice  of  redemption  published,  or 
no  proof  of  publication  made,  the  bar  of  this  statute  could 
not  be  pleaded.  And  it  may  also  be  admitted^  in  the  same 
manner,  that  if  publication  and  proof  thereof  are  made  in 
such  manner  tliat  they  will  be  regarded  by  the  law  as  void, 
as  having  no  effect  in  law  and  no  existence,  the  limitation 
could  not  be  invoked.  We  think  that  the  proof  in  question  in 
this  case  cannot  be  regarded  as  void  in  this  sense  of  the 
word.  The  proof  of  the  holder  of  the  certificate  was  made  by 
the  person  authorized  by  law,  and  it  is  defective  only  in  that 
it  does  not  state  facts  required  by  the  statute.  Here  was  an 
act  attempted  by  a  person  duly  authorized  to  perform  it.    The 
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performance  was  defective,  but  capable  of  being  helped  or 
cured  by  amendment.  There  was  no  want  of  authority  or  power 
of  the  holder  of  the  certificate  to  make  the  proof.  He  sim- 
ply exercised  his  power  and  authority  in  a  defective  manner. 
This  act,  therefore,  cannot  be  regarded  as  void  in  the  sense  in 
which  the  word  is  used  when  applied  to  acts  done  without 
authority.  It  was  an  act  defectively  done.  It  was  regarded 
as  suflScient  by  the  treasurer.  Nor  can  it  be  said  that  the 
tax  deed  is  void  in  the  same  sense.  We  think  the  law  will 
never  regard  acts  defectively  done,  in  the  exercise  of  lawful 
authority,  as  void  in  such  sense.  When  authority  exists  to 
do  the  act,  its  defective  performance  may  deprive  it  of 
effect,  but  it  will  not  be  regarded  as  never  having  been  done. 
And  when  its  defects  are  cured  by  amendment,  or  by  the 
lapse  of  time,  the  law  will  protect  rights  based  thereon.  It 
must  be  remembered  that  the  defect  complained  of  consists, 
not  of  a  jurisdictional  act  omitted  or  defectively  done,  but  of 
defective  proof  of  such  act  It  is  not  the  case  of  omission  of 
service  of  notice,  or  defective  service,  but  simply  of  defective 
proof  of  service.  The  record  shows  that  a  service  was  given 
as  required  by  law.  The  defect  is  not  the  want  of  an  essen- 
tial jurisdictional  act,  but  consists  of  informal  proof  of  such 
an  act.  Surely  time  and  the  statute  of  limitations  ought  to 
afford  the  means  of  curing  such  a  defect.  The  object  of  the 
statute  of  limitations  above  referred  to  was  doubtless  to  pro- 
tect the  rights  of  parties  against  errors  and  irregularities  of 
this  character.  If  it  may  be  invoked  only  when  they  do  not 
exist,  it  would  add  nothing  to  the  security  of  titles  based 
upon  tax  deeds;  for  if  there  should  be  no  irregularity  or 
error,  there  would  be  no  need  of  the  statute,  and  if  it  does 
not  protect  the  title  holder  against  them,  then  it  is  a  vain 
thing.  These  views  are  not  in  conflict  with  prior  rulings  of 
this  court.  See  Adams  v.  Oriffiriy  66  Iowa,  125.  The  decree 
of  the  circuit  court  is  in  accord  with  these  views.  It  is 
therefore 

Affirmed. 


DECEMBER  TERM,  1886.  605 

Tralock  y.  Bentley  et  al. 

Reed,  J.,  dissenting, — It  appears  to  me  that  the  conclu- 
sion reached  by  the  majority  is  illogical  and  unreasonable. 
Tlie  notice  to  redeem  from  the  tax  sale  embraced  more  than 
twenty-five  tracts  of  lands,  and  was  directed  to  the  same 
number  of  persons.  We  held,  in  White  v.  Smithy  25  N.  W. 
Rep.,  115,^  that  such  a  notice  was  insuflScient,  and  that  the 
right  of  redemption  was  not  extinguished  by  a  deed  based 
thereon.  The  service  of  the  notice  was  proven  by  the  aflBda- 
vit  of  the  publisher  of  the  newspaper  in  which  it  was  pub- 
lished. It  was  held  in  American  Missionary  Ass*n  v. 
Smithy  59  Iowa,  704,  that  such  proof  was  insuflScient,  and 
that  the  right  of  redemption  from  the  tax  sale  was  not  cut 
oflT  by  it.  There  exist  two  grounds,  then,  upon  which  it  has 
been  held  by  this  court  that  there  was  a  total  want  of  power 
in  the  treasurer  to  execute  the  deed.  But  the  holding  of  the 
majority  is  that,  notwithstanding  the  fact  that  the  deed 
was  executed  without  right  or  authority,  and  notwithstand- 
ing the  further  fact  that  plaintiflT's  right  of  redemption  has 
never  been  extinguished,  his  right  of  action  is  barred.  This 
conclusion  seems  to  me  to  be  unsound.  The  statute  should 
be  liberally  construed,  and  the  limitation  created  by  it  should 
be  held  to  apply  as  against  all  merely  technical  irregularities 
in  the  proceeding.  But  until  a  deed  has  been  executed, 
under  an  actual  power  to  execute  it,  I  think  it  impossible 
that  the  period  of  limitation  should  begin  to  run.  In  my 
opinion  the  judgment  ought  to  be 

Rbvebsed. 

Adams,  J.,  concurs  in  this  dissent., 

^Opinion  reserved  oa  rehearing,  and  hence  not  yet  published  in  official 
reports.— RspoBTEB. 
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Oabson,  Pibie,  Soott  &  Co.  v.  Bybss  &  Eggebs  et  al, 

1.  Partnership:  loak  of  monet  ok  obligation  op  individual 

partners:  firm  liability.  Where  money  was  borrowed  for  part- 
nership purposes,  but  the  notes  and  mortgage  apon  the  firm  property, 
given  to  secare  the  loan,  were  not  executed  in  the  firm  name,  but  were 
signed  by  all  the  partners  individaally,  held  that  the  debt  was  a  debt  of 
the  firm,  and  that  the  mortgage  could  not,  on  account  of  being  so 
executed,  be  set  aside  at  the  instance  of  subsequent  creditors  of  the  firm. 

2.  Mortgage:  to  bbcurb  bv^  grbatbr  than  due:  badge  of  fraud: 

EVIDENCE  TO  OVERCOME.  When  a  mortgage  is  taken  for  more  than 
is  due  from  a  person  known  to  be  insolvent,  it  is  incumbent  on  the  mort- 
gagee to  show  that  the  mortgage  was  made  in  good  faith  and  for  honest 
purposes,  and  to  satisfactorily  show  why  an  amount  greater  than  the 
actual  indebtedness  was  secured  by  the  mortgage;  (Lombard  v,  thwM^ 
66  Iowa,  243;)  but  in  this  case  it  appears  that  the  mortgagee  did  not 
know  that  the  mortgagors  were  insolvent,  or  approaching  insolvency, 
and  the  evidence  (see  opinion)  otherwise  sufficiently  overcomes  the  pre- 
sumption of  fraud  arising  from  the  excess  of  the  amount  secured. 

8.  Fraud:  obtaining  preference  is  not.  A  creditor  has  a  right  to 
to  secure  his  debt  in  good  faith,  even  if  he  knows  that  his  debtor  has 
other  creditors  who  will  by  his  act  be  hindered  in  the  collection  of  their 
claims. 

4.  Assignment  for  Benefit  of  Creditors:  what  is  not.  A  chattel 
mortgage  made  by  partners,  which  does  not  include  all  the  firm  prop- 
erty, and  which  is  not  intended  by  any  of  the  parties  to  operate  as  an 
assignment  for  the  benefit  of  creditors,  cannot  be  construed  as  an  assign- 
ment 

Appeal  from  Shelby  District  Cowrt. 

Monday,  Deoembeb  14. 

This  is  a  controversy  involving  the  rights  of  the  parties  to 
the  proceeds  of  the  sale  of  a  stock  of  goods  of  an  insolvent 
mercantile  partnership.  The  parties  claiming  said  proceeds 
are  P.  K.  Watters  and  Louisa  Watters,  mortgagees  of  the 
goods,  npon  one  side,  and  a  number  of  the  general  creditors 
of  the  firm,  who  claim  that  the  mortgage  is  fraudulent  and 
void  as  to  them.    The  cause  was  tried  as  an  action  in  eqnitj, 
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and  there  was  a  decree  against  the  mortgagees,  and  they 
appeal. 

Smith  cfe  Cullison  and  Oeorge  Getty ^  for  appellants. 

Sapp  &  Pusey^  for  appellees. 

EoTHBOCE,  J. — I.  Some  time  previous  to  the  month  of 
September,  1882,  H.  "W.  Byers  and  Paul  Eggers  commenced 
negotiations  witli  a  view  to  forming  a  partnership  in  keeping 
a  country  store.  They  at  one  time  contemplated  locating  at 
Harlan,  Shelby  county.  Some  time  before  September  1, 
1882,  they  concluded  to  open  a  store  at  Earliug.  They  were 
both  without  means,  excepting  that  Byers  was  possessed  of  a 
small  amount  of  money,  not  exceeding  $800  in  all.  They 
applied  to  a  sister  of  Eggers  for  a  loan  to  enable  them  to  start 
in  business.  Preparations  were  made  for  embarking  in  the 
enterprise  by  commencing  the  erection  of  a  store  building. 
Eggers'  sister  loaned  them  $2,000.  The  money  was  delivered 
to  Eggers  in  the  form  of  a  draft  on  Chicago.  The  same  day 
the  partners  met  in  Harlan,  and  ordered  a  bill  of  goods  of  a 
traveling  salesman  for  a  Council  Bluffs  wholesale  house. 
This  was  on  Friday.  On  the  Monday  following  they  went 
to  Chicago  to  purchase  a  stock  of  goods.  They  bought  goods 
of  the  value  of  some  $3,500,  partly  for  cash  and  partly 
on  credit.  On  their  return  from  Chicago  they  executed  a 
promissory  note  to  the  sister  of  Eggers  for  the  $2,000,  due 
in  five  years,  with  interest  at  ten  per  cent  per  annum,  and 
they  then  went  to  Earling  and  opened  up  their  business  in 
the  name  of  Byers  &  Eggers.  In  February,  1883,  H.  "W. 
Byers  sold  his  interest  in  the  partnership  to  his  brother,  E. 
C.  Byers,  for  $2,000,  and  E.  C.  Byers  assumed  the  firm 
indebtedness.  In  the  meantime  the  sister  of  Eggers  married 
P.  K.  Watters,  and  turned  over  to  him  the  management  of 
all  her  business  in  his  name.  In  March,  1883,  E.  0.  Byers 
and  Eggers  borrowed  of  Watters  an  additional  sum  of  $500^ 
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and  executed  to  him  their  note  for  that  sum,  and  also  one  for 
$2,500,  and  gave  hini  a  chattel  mortgage  securing  the  payment 
of  the  notes.  This  mortgage  was  not  acknowledged  nor  re- 
corded. On  May  1,  1883,  Watters  went  to  Earling  with  an 
attorney,  and  learned  that  F.  K.  Byers,  wife  of  E.  C.  Byers,  was 
a  member  of  the  partnership,  and  new  notes  and  a  new  mort- 
gage were  then  taken  for  the  same  amounts  as  in  the  first  mort- 
gage, due  one  day  after  date,  and  signed  by  all  the  members 
of  the  firm,  and  the  old  notes  and  mortgage  were  surrendered. 
The  last  mortgage  was  recorded  on  the  second  day  of  Sep- 
tember, and  on  the  same  day  it  was  placed  in  the  hands  of 
the  sheriff  for  foreclosure,  who  took  possession  of  the  goods 
nnder  the  mortgage.  At  this  time  the  partnership  was  owing 
some  $3,000  or  $3,500  to  wholesale  merchants  in  Chicago 
and  elsewhere.  Carson,  Pirie,  Scott  &  Co.,  commenced  an 
action  on  one  of  these  claims,  and  garnished  Watters  and 
the  person  in  possession  of  the  stock  of  goods.  Other 
creditors  intervened,  and  garnished  the  mortgagee  and  the 
sheriff.  The  garnishee  Watters  answered,  setting  up  his 
mortgage,  and  denying  any  indebtedness  to  the  partnership. 
The  general  creditors  controverted  the  answer  of  the  garni- 
shee, and  the  action  was  tried  npon  these  issues.  Upon 
motion  of  the  plaintiffs  the  cause  was  transferred  to  the 
equity  calendar  and  tried  as  an  action  in  chancery. 

This  motion  was  resisted  by  the  garnishees,  and  the  ruling 
of  the  court  thereon  is  the  first  question  presented  by  coun- 
sel for  appellants.  Counsel  for  appellees  claim  that  this  rul- 
ing cannot  be  reviewed,  because  no  errors  are  assigned,  and 
that,  as  the  cause  was  tried  in  the  court  below  on  its  merits, 
it  must  be  so  tried  here.  In  the  case  of  Powers  v.  County  of 
O* Briefly  54  Iowa,  501,  it  was  held  that  when  a  party  in  an 
equity  case  stands  upon  the  ruling  on  a  motion  or  demurrer, 
and  appeals  therefrom,  errors  should  be  assigned.  Whether  the 
rule  in  that  case  is  applicable  to  the  cas^at  bar  we  need  not 
determine,  because  the  conclusion  we  have  reached  in  this 
case  renders  the  question  immaterial  to  either  of  the  parties; 
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and, as  the  case  has  already  been  twice  tried  in  the  conrt 
below,  once  to  a  jnry  and  again  by  the  court,  it  is  preferable 
that  it  be  determined  here  on  it  merits. 

II.  As  has  already  been  stated,  the  note  given  by  H.  W. 
Byers  an4  Paul  Eggers  to  the  sister  of  Eggers  was  for  $2,000, 
1.  PABTKBR-  Tlie  money  for  which  the  note  was  given  consti* 
nS/^V  ou**  ^   tuted  nearly  the  whole  of  the  means  of  the  firm 

obligation  of         .  ,        ,  ,   ,  i     .      i       .  mi 

Individual       With  which  to  commcncc  their  business,     inat 

{>aTtners:flrin  .         i        a>i  i    *. 

lability.         it  was  SO  used  IS  not  questioned.     Counsel  for 

the  partnership  creditors  claim  that,  although  Byers  signed 
the  note  given  for  the  $2,000,  yet  it  was  in  fact  the  individual 
debt  of  Eggers.  This  claim  finds  but  very  little  support 
from  the  evidence.  The  very  great  preponderance  of  the 
evidence  is  to  the  effect  that  the  debt  was  the  joint  debt  of 
both  members  of  the  partnership,  and  when  the  additional  loan 
of  $500  was  made,  and  the  mortgage  given  to  secure  that  and 
the  previous  indebtedness,  the  notes  and  mortgage  were  exe- 
cuted by  all  of  the  members  of  the  firm,  as  Watters,  the 
payee  and  mortgagee,  then  supposed;  and  when  the  last  notes 
and  mortgage  were  given,  all  the  members  of  the  partnership 
joined  in  their  execution.  After  a  careful  examination  of 
the  evidence,  we  have  no  doubt  that  the  money  for  which  the 
mortgage  was  given  was  a  partnership  debt.  The  fact  that 
the  mortgages  and  notes  were  not  executed  in  the  partner- 
ship name,  is  of  but  a  small  consequence  in  determining  the 
rights  of  the  parties.  In  Berkshire  Woolen  Co.  v.  Juillard^ 
75  N.  T.,  535,  it  is  said :  "  But  when  the  property  is  not  only 
obtained  for  and  applied  to  the  benefit  of  the  firm,  but  it  is 
so  obtained  by  the  joint  act  and  upon  the  joint  written  obli- 
gation of  all  its  members,  and  the  credit  is  given  to  all,  the 
transaction  is  in  substance  a  co-partnership  transaction, 
though  the  firm  name  is  not  actually  used  in  the  writing, 
and  though  the  partners  have  superadded  to  their  joint  obli- 
gation the  several  liability  of  each  of  them."  This  disposes 
of  any  alleged  equitable  claim  set  up  by  the  partnership 
creditors  as  against  the  claim. of  Watters,  the  mortgagee:  and 
Vol.  LXVIl— 30 
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it  will  be  understood  that  we  do  not  pass  upon  the  question 
whether  the  mortgage  to  Watters  would  be  void  as  to  the 
firm  creditors,  even  if  it  had  been  given  for  the  individual 
debt  of  one  of  the  partners.  Upon  this  question,  see  City 
of  Maqxiroketa  v.  Willex/y  35  Iowa,  323. 

III.     It  is  claimed  by  counsel  for  appellee  that  the  mort- 
gage upon  which  the  goods  were  seized  and  disposed  of  is 
J.  mortoaoe:  fraudulent  as  to  the  other  creditors  of  the  part- 
greater  than    nership.  It  is  claimed  that  it  is  void  because  it  was 
fraud:  evf-       made  with  the  intent  to  hinder,  delay  and  defraud 

deuce  to  oyer- 

come.  the  other  creditors.     We  do  not  think  this  pro- 

position is  sustained  by  the  evidence.  It  is  true  that  both 
mortgages  were  taken  for  more  than  was  due;  and,  when  a 
mortgage  is  taken  for  more  than  is  due  from  a  person  known 
to  be  insolvent,  it  is  incumbent  on  the  mortgagee  to  show 
that  the  mortgage  was  executed  in  good  faith,  and  for  honest 
purposes,  and  to  satisfactorily  explain  why  an  amount  greater 
than  the  actual  indebtedness  was  secured  by  the  mortgage. 
Lombard  v.  Dows^  6ft  Iowa,  243.  We  think  the  mortgagee 
in  this  case  has  made  such  showing.  When  the  first  mort- 
gage was  taken  its  amount  was  nearly  $500  in  excess  of  the 
actual  indebtedness.  The  evidence  shows  that  at  that  time 
Watters  did  not  know  that  Byers  &  Eggers  contemplated 
insolvency,  or  that  they  would  be  unable  to  continue  in  busi- 
ness and  prosper.  They  represented  to  him  that  they  were 
in  need  of  $500,  which  he  let  them  have;  and,  in  view  of  the 
fact  that  they  might  need  further  assistance,  the  mortgage 
was  made  somewhat  greater  than  the  debt,  so  that  Watters 
could  furnish  them  the  additional  sum  without  the  necessity 
of  giving  further  security.  It  does  not  appear  that  Watters 
then  had  any  knowledge  that  Byers  &  Eggers  intended,  by 
giving  the  mortgage,  to  hinder,  delay,  or  defraud  their 
creditors.  When  the  last  mortgage  was  taken,  the  same 
amount  was  named  therein  as  in  the  first  mortgage.  Some 
interest  had  accrued  on  the  debt,  and  the  excess  over  the 
true  indebtedness  was  $360.     Now,  it  appears  from  a  pre- 
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ponderance  of  the  evidence  that  this  excess  was  included  in 
the  last  mortgage  by  mere  oversight.  There  was  no  fraud- 
ulent purpose  or  intention  upon  the  part  of  any  of  the  par- 
ties thereto,  so  far  as  the  amount  of  the  mortgage  was  con- 
cerned. Watters  was  intent  only  on  securing  the  indebted- 
ness actually  due  to  him,  and  had  no  purpose  to  aid  the  part- 
nership in  any  way  to  prejudice  other  creditors.  There  was 
no  collusion  between  Watters  and  Byers  &  Eggers.  The 
record  shows  very  clearly  that  Eggers  knew  nothing  about 
the  business  of  the  firm.  He  had  no  design  to  cheat  or 
defraud  any  one.  He  appears  to  have  been  entirely  under  the 
management  and  control,  first  of  H.  W.  Byers,  his  first  part- 
ner, and  afterwards  of  E.  C*  Byers,  his  last  partner.  So  far  as 
the  intention  of  E.  C.  Byers  in  giving  the  mortgage  is  involved, 
he  acted  without  any  collusion  with  "Watters.  On  the  con- 
trary, he  gave  the  mortgage  reluctantly,  and  only  because 
Watters  persistently  demanded  it.  We  are  satisfied  from  the 
evidence  that  the  mortgage  was  not  fraudulent  as  to  the  other 
creditors  of  the  firm.  A  creditor  has  the  right  to  secure  his 
«.  fraud: Ob-  debt  in  good  faith,  even  if  he  knows  that  his 
feremS^snot.  debtor  has  other  creditors,  and  knows  that  the 
efiect  will  be  to  prevent  other  creditors  from  collecting  their 
claims. 

It  is  urged  by  counsel  for  appellees  that  tlie  mortgage 
operated  as  a  general  assignment  for  the  benefit  of  creditors, 
4.  A88ION-  which  preferred  one  creditor  to  another,  and  that 
beneniof  it  is  void  under  section  2116  of  the  Code.  We 
wbatisnot.  do  not  think  this  position  is  sound.  It  did  not 
operate  as  a  general  assignment,  because  it  did  not  include 
all  of  the  property  of  the  firm,  and  none  of  the  parties 
intended  at  the  time  that  the  mortgage  was  made  that  it 
should  be  operative  as  an  assignment.  For  aught  that 
appears,  it  was  supposed  at  the  time  that  the  store  would  be 
carried  on  as  before. 

Our  conclusion  is  that  there  should  have  been  a  decree  dis- 
missing the  action  and  the  petition  of  intervention  as  to  the 
garnishees.  Rkvkrsed. 
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Wheeler  v.  Eibeendall« 

1.  Ezeoution  Sale  of  Land:  rights  of  tbkamt  ekd  with  deed  to 
purchaser:  code,  §  3625,  not  applicable.  A  tenant  in  possession 
of  land  sold  on  execution,  under  lease  from  the  execution  defendant,  can 
have  no  higher  or  better  rights  than  his  lessor,  and  he  is  charged  with 
notice  of  the  sale,  and  of  the  expiration  of  the  time  for  redemption ;  and, 
if  he  sows  a  crop  which  he  cannot  reap  within  that  time,  it  is  his  own 
folly,  and  he  cannot  hold  the  land  for  the  purpose  of  reaping  his  crop, 
under  g  3265  of  the  Code,  which  does  not  apply  to  such  a  case.  (Com- 
pare Downard  v,  Oroff^  40  Iowa,  597,  and  Martin  v.  Knapp,  57  Id.,  336.) 

Appeal  from  the  Superior  Court  of  Council  Bluffs. 

Monday,  December  14. 

AoTiOK  at  law  to  recover  the  poBseBsion  of  real  estate. 
Trial  to  the  court.  Jadgment  for  the  plaintiff,  and  defendant 
appeals. 

Wright,  Baldwin  <&  Haldancy  for  appellant. 
A.  J.  Hart  and  G.  A.  Holmes,  for  appellee. 

Sebvers,  J. — The  court  found  that  the  plaintiff  was  the 
owner  of  the  real  estate  in  controversy;  that  he  obtained 
such  title  '*  by  purchase  at  a  special  execution  sale  of  said 
property  against  the  owner,  0.  C.  Clemins;  that  said  sale  was 
on  the  twelfth  day  uf  May,  1884,  and  the  right  to  redeem 
expired  on  the  twelfth  day  of  May,  1885;  that  the  said 
Clemins  failed  to  redeem,  *  *  *  aud  plaintiff 
procured  his  deed  on  the  thirteenth  day  of  May,  1885,  and  on 
the  fourteenth  day  of  May,  1885,  notified  the  defendant  that 
he  demanded  possession,  which  was  refused;  that  the  defend- 
ant claims  to  have  a  right  of  possession  by  virtue  of  the  writ- 
ten lease  executed  to  him,  December  9,  1884,  by  Clemins; 
"  that  at  the  time  of  the  service  of  said  notice  defendant  was 
in  the  act  of  plowing,  sowing  and  planting  the  real  estate  to 
crops,"  and  continued  so  to  do.     The  court,  as  a  conclusion 
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of  law,  found  that  the  plaintiff  was  entitled  to  the  immediate 
possession  of  the  real  estate,  and  judgment  was  rendered 
accordingly. 

It  is  insisted  bj  the  appellant  that  the  judgment  is  erro- 
neous because  it  does  not  provide  that  the  defendant  might 
continue  in  possession  of  the  premises  as  provided  in  Code, 
§  3265,  which  provides  that  if  the  defendant  aver  that  he  has 
a  crop  sowed,  planted  or  growing  on  the  premises,  then  the 
jury  or  court  is  required  to  make  certain  findings,  and  then, 
upon  the  execution  of  a  bond,  possession  of  the  premises 
may  be  retained  until  the  first  day  of  January  next  succeed- 
ing the  trial.  The  plaintiff  could  have  instituted  an  action 
for  forcible  entry  and  detainer  before  a  justice  of  the  peace, 
and,  under  the  facts  found  by  the  court,  he  could  have 
recovered.  Code,  §  3611.  In  such  an  action  the  defendant 
would  not  have  been  entitled  to  retain  possession  until  he 
had  gathered  his  crops,  fur  the  reason  that  he  knew,  or  was 
bound  to  know,  that  the  title  to  the  real  estate  might  vest  in 
some  one  else  than  his  lessor  prior  to  the  time  his  crops 
could  be  harvested.  His  right  in  this  respect  was  no  better 
than  his  lessor.  For  this  reason  we  do  not  think  the  section 
above  referred  to  contemplates  this  kind  of  a  case,  but  one 
wliere  a  person  is*in  possession  of  real  estate  as  owner  or 
tenant,  who  in  good  faith  plants  or  sows,  with  the  belief  that 
he  can  reap  before  another  person  is  entitled  to  and  can  law- 
fully demand  possession  of  the  premises.  The  defendanl  was 
bound  to  know  the  extent  of  his  lessor's  right  and  title.  The 
statute,  in  our.  judgment,  does  not  contemplate  a  case  where 
one  plants  a  crop  knowing  at  the  time  that  his  right  to  pos- 
session will  expire  before  it  can  be  harvested,  or  is  matured 
and  ready  to  be  harvested,  as  was  held  in  Hecht  v.  Dettman^ 
56  Iowa,  679.  In  addition  to  what  has  been  said,  it  seems 
to  us  that  the  question  iu  this  case  must  be  regarded  as  hav- 
ing been  settled  against  appellant  by  the  adjudications  of  this 
court.  Downard  v.  Chroff^  40  Iowa,  597;  Martin  v.  Knapp^ 
bl  Id.,  336.  Affirmed. 
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1.  AsBignment  of  Errors:  not  bufpicibntlt  bpbcifio.  Where 
each  of  two  defendanU  eeparately  demarred  to  the  petitum,  and  the 
demarren  were  sastained,  and  Uie  appellant  assigned  as  error  '*  the 
ruling  of  the  court  in  sustaining  the  several  demurrers  of  the  defend- 
ants/* naming  them,  held  that  the  assignment  was  not  sufficiently 
specific  under  fi  %K)7  of  the  Code. 

Appeal  from  Ptynumth  Circuit  Court. 

Monday,  December  14. 

The  defendaots  are  husband  and  wife.  The  plaintiff  seeks 
by  this  action  to  charge  the  property  of  the  wife  with  the 
purchase  price  of  certain  lumber  used  in  the  construction  of 
a  dwelling-house  for  the  defendants,  upon  the  ground  that  the 
lumber  was  a  necessary  family  expense.  He  also  seeks  to  sub- 
ject certain  real  estate,  the  legal  title  to  which  is  in  the  wife, 
to  the  payment  of  a  judgment  obtained  against  the  husband 
for  the  said  lumber,  upon  the  ground  that  the  title  to  the 
land  is  held  by  the  wife  in  fraud  of  the  husband's  creditors. 
The  defendants  each  separately  demurred  to  the  petition. 
The  demurrers  were  sustained.     The  plaintiff  appeals. 

II.  C.  Hemenwayy  for  appellant. 

StruhUy  Hishel  <&  Sartori^  for  appellees. 

EoTHROOK,  J. — The  demurrers  are  based  upon  seyeral  dis- 
tinct grounds,  which  are  separately  stated  and  numbered. 
The  assignment  of  errors  is  in  those  words:  "The  appellant 
assigns  as  error  the  ruling  of  the  court  sustaining  the  several 
demurrers  of  the  defendants,  James  H.  Johnson  and  Philinda 
F.  Johnson."  Counsel  for  appellees  insist  that  this  assign- 
ment of  error  is  not  sufficiently  specific.  Section  8207  of 
the  Code  provides  that  "among  several  points  in  a  demurrer*, 
or  in  a  motion,  or  instructions,  or  rulings  in  an  exception,  an 
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assignment  of  error  must  designate,  which  is  relied  on  as  .an 
error;  and  the  court  will  onlj  regard  errors  which  are  assigned 
with  the  required  exactness."  We  can  see  no  escape  from 
holding  that  the  assignment  in  this  case  is  insufficient,  and 
that  it  cannot  be  regarded  by  the  court.  If  we  were  to 
entertain  the  appeal,  we  would  overrule  many  cases.  See 
notes  to  section  3207  of  Millers's  Code. 

Affished. 
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1.  PraoUee :  auendhent  to  confobm  plkading  to  kyidbncb  encour- 
aged. The  statute,  and  the  practice  under  it,  as  shown  by  the  decis- 
ions, are  very  liberal  in  allowing  amendments,  and  especially  where  the 
oly'ect  is  to  conform  the  pleadings  to  the  evidence;  and  it  was  error  in 
thitt  case  to  sustain  a  motion  to  strike  such  amendment  from  the  files, 
after  it  had  been  filed  with  leave  of  the  court. 

Appeal  from  Bue)ia   Vista  District  Court. 

Monday,  Deoembbb  14. 

Action  to  recover  the  price  of  a  cow  alleged  to  have  been 
sold  and  delivered  bj  the  plaintiff  to  the  defendant.  There 
was  a  trial  to  a  jury,  and  verdict  and  judgment  were  ren- 
dered for  plaintiff.     The  defendant  appeals. 

Bohiiison  ds  Milchrist^  for  appellant. 

A.  E.  Clarke^  for  appellee. 

Adams,  J. — After  the  defendant  had  introduced  his  evi- 
dence and  rested,  he  asked  leave  to  file  an  amended  and  sub- 
stitnted  answer,  tor  the  purpose  of  conforming  his  answer  to 
the  evidence.  Leave  was  granted,  but  afterwards,  upon 
motion  filed  by  the  plaintiff,  the  amended  and  substituted 
answer  was  stricken  from  the  files.     The  case,  involving  less 
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than  $100,  comes  to  us  upon  a  certificate,  and  one  of  the 
questions  certified  is  as  to  whether  the  court  erred  in  strik- 
ing the  amended  and  substituted  answer  from  the  files.  In 
our  opinion  it  did.  Our  statute,  and  practice  under  it,  as 
shown  by  the  decisions,  are  very  liberal  in  allowing  amend- 
ments, and  especially  where  the  object  is  to  make  the  plead- 
ings conform  to  the  evidence.  It  is,  to  be  sure,  objected 
in  this  case  that  the  amended  and  substituted  answer  did  not 
conform  to  the  evidence.  Bat  it  did  so  in  the  main,  and  the 
difference,  if  any,  was  not  such,  we  think,  as  to  justify  the 
court  in  striking  it  from  the  files. 

Some  other  questions  are  certified,  but  they  will  probably 
not  arise  upon  another  trial. 

Reversed. 


The  State  v.  Bissell  et  al. 

1.  Intoxicating  Liquors :  salb  bt  pharmacists  without  permit  hot 
AUTHORIZED  BT  STATUTE.  If  RectioD  8  of  chapter  75,  Laws  of  1880, 
had  the  effect  to  repeal  the  proTisions  of  the  Code  forbiddiDg  apotheca- 
ries, as  well  as  other  persons,  to  sell  intoxicating  liquors  without  a  per- 
mit, chapter  143,  Ijaws  of  I8S4,  repeals  said  section  8,  and  enacts  a  gen- 
eral prohibitory  law,  without  exceptions  in  fuYor  of  pharmacists;  and 
the  result  is  that  licensed  pharmacists  may  not,  under  existing  legisla- 
tion, (December,  1885,)  sell  intoxicating  liquors  without  a  permit. 

Appeal  from  Harrison  District  Court. 

Monday,  December  14. 

The  defendants  were  jointly  indicted  and  convicted  for 
maintaining  a  nuisance  by  keeping  a  place  for  the  sale  of 
intoxicating  liquors,  contrary  to  law.  They  now  appeal  to 
this  court. 
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Lehman  cfe  Park^  L.  B.  Bolter  and  Charles  MoEimie^ 
for  appellant. 

A,  J.  Baher^  AUomey-generaly  and  Baylies  <&  BaylieSy  for 
the  State. 

Bbok,  Oh.  J. — I.  The  facts  of  the  case  are  not  in  dispute, 
and  may  be  briefly  stated.  The  defendants  are  druggists, 
and,  without  a  permit  from  the  board  of  supervisors,  sold 
intoxicating  liquors  for  medical  purposes  since  the  fifteenth 
day  of  October,  1884.  The  question  for  our  determination  is 
this:  Under  the  statute  now  in  force,  may  a  druggist,  hold- 
ing a  certificate  from  the  state  board  of  pharmacy,  author- 
izing him  to  engage  in  the  pursuit  of  an  apothecary,  lawfully 
sell  intoxicating  liquors  for  medical  purposes  without  a  per- 
mit? 

II.  Under  the  law  forbidding  the  traffic  in  intoxicating 
liquors,  as  found  in  the  Oode,  all  sales  of  such  liquors,  except 
those  made  by  persons  holding  a  permit  from  the  board  of 
supervisors  to  sell  for  medical  and  other  lawful  purposes,  are 
forbidden.  It  is  insisted  by  defendant's  counsel  that  section  8 
of  chapter  75,  Acts  of  the  Eighteenth  General  Assembly, 
amends  and  modifies  the  prior  legislation  so  far  as  to  author- 
ize apothecaries,  duly  registered  under  the  act,  to  sell  intoxicat- 
ing liquors  for  medical  purposes,  without  the  permit  required 
of  other  persons.  Counsel  for  the  state  deny  this  position. 
For  the  purposes  of  this  case  the  position  may  be  admitted,  as 
our  opinion  is  based  upon  the  ground  that  if  section  8,  Ohap. 
75,  Acts  of  the  Eighteenth  General  Assembly,  has  the  effect 
claimed,  it  is  repealed  by  the  subsequent  acts  of  the  Twentieth 
General  Assembly,  (chapter  143,)  which  substantially  re-en- 
acts the  provision  of  the  Oode  without  any  exception  in 
favor  of  apothecaries. 

III.  The  case,  briefly  stated,  is  this:  Under  the  Oode 
apothecaries  were  forbidden  to  sell  intoxicating  liquors  with- 
out a  permit.     Ohapter  75,  Acts  Eighteenth  General  Assem- 
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blj,  amends  or  modifies  the  prior  statute,  and  excepts  apothe- 
caries from  the  existing  prohibition.  Chapter  143  of  the 
Acts  of  the  Twentieth  Oeneral  Assembly  repeals  the  provis- 
ion of  the  Code  providing  a  penalty  for  selling  intoxicating 
liquors  without  a  permit,  and  enacts  a  prohibition  in  almost 
the  language  of  the  prior  statute,  providing  an  increased 
penalty  for  the  violation  of  the  law.  It  thus  appears  that  a 
statute,  to  which,  by  subsequent  legislation,  an  exception  was 
made,  was  repealed  and  re-enacted,  without  providing  for  the 
exception.  The  last  statute  is  inconsistent  with  the  one  mak- 
ing the  exception,  and  repeals  it  by  impli(iation.  The  last 
expression  of  the  legislative  will  must  prevail.  That  it  was 
the  purpose  of  the  general  assembly  not  to  continue  the 
exception  of  the  pharmacy  act,  or,  in  other  words,  to  repeal 
the  provision  containing  that  exception,  is  established  beyond 
controversy  by  the  fact  that  the  last  act  is  utterly  inconsistent 
with  the  prior  pharmacy  statute.  It  contains  a  prohibition 
against  all  persons.  .  The  pharmacy  act  excepts  apothecaries. 
It  is  the  last  statute,  and  must  prevail.  These  conclusions 
are  based  upon  familiar  principles  which  will  be  everywhere 
recognized  without  the  citation  of  authorities  in  their  sup- 
port. No  question  of  the  construction  of  the  statute  is  in 
the  case,  as  counsel  of  defendants  seem  to  think  and  argue. 
The  controlling  question  involves  the  fact  of  the  repeal  of  the 
provision  of  the  pharmacy  statute  in  question.  We  are  to  go 
no  further  than  to  determine  whether  that  provision  is 
repealed  by  the  later  statute,  in  which  we  find  a  general  pro- 
hibition in  conflict  with  that  provision.  Both  statutes  can- 
not be  upheld  as  to  the  subject  involved  in  this  suit.  The 
first  must  give  way  to  the  second. 

IV.  Counsel  for  defendant  call  in  question  a  statute  passed 
by  the  Nineteenth  General  Assembly,  repealing  the  provision 
of  the  pharmacy  law  considered  in  this  case,  and  insist  that 
it  never  took  effect.  It  was  not  signed  by  the  governor,  and 
is  not  printed  with  the  other  statutes  passed  by  that  general 
assembly.     Counsel  for  the  state  do  not  attempt  to  support 
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the  statute,  but  admit  that  it  never  became  operative.  We 
are  not  required  to  give  the  statute  consideration  in  view 
of  the  ground  upon  which  we  decide  this  case.  We  are  not 
permitted  to  consider  the  policy  of  the  statute  in  question, 
or  inquire  as  to  its  eflTect.  We  can  do  nothing  more  than 
inquire  whether  there  is  a  conflict  between  the  statutes  in 
question,  and  which  one,  under  the  rules  of  the  law,  must  stand. 
Counsel  for  defendant  express  our  dutj  in  the  following  lan- 
guage so  clearly  and  forcibly  that  it  merits  quotation  and 
approval:  "Not,  however,  according  to  the  desire  of  any 
man  or  set  of  men  is  the  law  to  be  construed.  Who  may  be 
hindered,  who  may  be  helped,  is  not  the  question  here;  not 
what  should  be,  but  what  is,  the  law."  The  judgment  of  the 
district  court  is 

Afubmed. 


ElKENBEBEY    &   Co.    V.    EdWABDS. 

1.  Contempt:  PROCRBDmGs  auxiliabt  to  execution:  bbfusal  to 

TURN  OVER  NOTES.  In  a  proceeding  auxiliary  to  execution,  the 
defendant  was  ordered  by  the  judflre  to  turn  over  certain  notes  to  be 
sold  in  satisfaction  of  the  execution,  and,  though  the  notes  were  not 
in  defendant's  hands,  but  in  the  hands  of  a  resident  of  a  distant  state, 
they  were  under  his  control,  and  held  that  he  was  guilty  of  contempt 
for  disobedience  to  the  order. 

2.  Constitutional  Law:   procbedinos  auxiliary  to  execution: 

iMPRisONHBNT  FOR  CONTBHPT.  Chapter  3  of  title  18  of  the  Code, 
providing  proceedings  auxiliary  to  execution,  for  the  purpose  of  discov- 
ering the  property  of  the  execution  defendant,  is  not  repugnant  to  g  g 
9  and  10  of  article  1  of  the  constitution,  in  that  it  provides  (§  3145)  that 
•*  if  any  person,  party  or  witness  disobey  an  order  of  the  court  or  judge  or 
referee,  duly  served,  such  party  or  witness  may  be  punished  as  for  con- 
tempt. *  *  Such  imprisonment  does  not  deprive  the  prisoner  of  hii*  libf'rty 
without '*  due  process  of  law,**  as  those  terms  were  understood  at  the* 
time  of  the  adoption  of  the  constitution.  Ex  parte  Orace,  12  Iowa,  2o8, 
distinguished. 
BscK,  Ch.  J.,  and  Adams,  J.,  diasetUing, 
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Monday,  Deoembrs  14. 

Certiorari.  This  is  an  original  proceeding  in  this  conrt  to 
review  an  order  made  by  the  Hon.  E.  L.  Bubton,  jndge  of 
the  district  court  of  the  Second  judicial  district. 

T.  B.  Perry ^  for  plaintiffs. 

H.  L.  Dashiell  and  G.  j9.  Porter^  for  defendant. 

Seevbbs,  J. — The  plaintiffs  recovered  a  judgment 
against  the  defendant,  and  caused  an  execution  to  be  issued 
thereon,  which  was  returned  unsatisfied.  Thereupon  the 
plaintiffs  filed  a  petition,  in  which  it  was  stated  that  the 
defendant  had  in  his  possession  property  which  he  unjustly 
refused  to  apply  in  satisfaction  of  the  execution ;  and  an  order 
for  the  appearance  and  examination  of  the  debtor,  as  provided 
in  Code,  §  3135,  was  asked.  Such  an  order  was  made,  and  the 
defendant  appeared  in  response  thereto.  An  examination  was 
had,  and  the  fact  disclosed  that  the  defendant  had  sold  certain 
real  estate,  and  received  thi9refor  promissory  notes  amounting 
to  $18,760,  which,  the  day  after  the  notice  was  served 
requiring  him  to  appear  for  examination,  he  had  sent  to  his 
son-in-law  in  Colorado.  The  district  court  of  Monroe  county, 
in  which  the  proceeding  was  pending,  made  an  order  requir- 
ing the  defendant  to  turn  over  the  notes  to  the  court,  and  a 
receiver  was  appointed  to  receive  and  take  charge  of  said 
notes,  and  it  was  further  ordered  that  they  should  be  regarded 
as  assets  subject  to  be  sold  on  execution.  It  was  further 
ordered  that,  upon  the  notes  being  so  turned  over,  they 
should  be  subject  to  any  further  order  that  might  be  made  in 
vacation  in  relation  thereto.  The  defendant  failed  to  deliver 
the  notes  as  required  by  the  order,  and  afterwards  he  was,  in 
vacation,  adjudged  by  the  judge  of  said  court  to  be  guilty  of 
a  contempt,  and  ordered  to  be  committed  to  the  jail  of  Wa- 
pello county  until  he  obeyed  the  order  of  the  court. 
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I.  Counsel  for  the  defendant  insist  that  the  defendant  was 
not  guilty  of  a  contempt.     The  proceedings  in  question  were 

1.  coHTMfPT:  commenced  under  chapter  3,  title  18,  of  the  Code, 
»u^lry°S  entitled  "Proceedings  Auxiliary  to  Execution," 
refusal  to*  and  section  3145  of  that  chapter  provides  that 
notes.  "if   any    person,   party    or  witness  disobey  an 

order  of  the  court  or  judge  or  referee,  duly  served,  such  person, 
party  or  witness  may  be  punished  as  for  contempt.''  The 
defendant  certainly  refused  to  obey  the  order  of  a  court  or 
judge.  He  therefore  is  clearly  guilty  of  a  contempt, 
unless  the  facts  adduced  on  the  examination  will  not 
warrant  the  ord^r  made,  or  the  statute  is  unconstitutional. 
We  have  examined  the  record  with  care,  and  are  of  the  opin- 
ion that,  although  the  notes  were  in  the  actual  possession  of 
another,  yet  they  undoubtedly  were  so  held  for  the  use  and 
benetit  of  the  defendant,  and  were  under  his  control.  The 
order,  therefore,  was  fully  warranted. 

II.  Is  the  statute  unconstitutional  ?  Counsel  for  the  defend- 
ant cite  and  rely  on  £x  parte  Grace^  12  Iowa,  208.     It  was 

2.  coNOTiTu-    beld  in  that  case  that  a  similar  statute  was  uncon- 

proceeding'    stitutioual,  becausc  it  conflicted  with  sections  9 

execution:       and  10  of  article  1  of  the  constitution,  which  pro- 
imprisonment  ^ 
for  contempt,  vide  that  the  right  of  trial  by  jury  shall  remain 

inviolate,  and  that  no  person  shall  be  deprived  of  life,  liberty 

or  property  without  due  process  of  law.     The  only  case  cited 

by  counsel  in  support  of  their  position  is  Ex  parte  Orace, 

It  will  therefore  be  assumed  that  no  adjudged  case  can  be 

found  which  accords  therewith,  and  yet  it  is  true  that  similar 

statutes  have  been  in  force  in  several  of  the  states  for  some 

years.     Possibly  the  first  state  to  enact  such  a  statute  was 

New  York,  and  we  are  not  advised  that  it  has  been  declared 

unconstitutional,  although  questions  under  it  have  frequently 

been  determined  in  the  inferior  courts  of  that  state.     In  re 

Pester,  2  Code  Rep.,  98;  Sandfordv.  Carr,  2  Abb.  Pr.,  462; 

Driggav.  WiHiamSy  15  Id.,  477;  Kearney* %  Caae^  13  Id., 

459;  Tompkins  Co.  Bank  v.   Trapp,   21   How.   ]fr.,   17; 
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Gould  V,  Torrance^  19  Id.,  560.  Statntes  Bubstantially  the 
same  as  oare  have  been  held  to  be  constitntional  in  St(xte  v. 
Beokt,  23  Minn.,  411,  and  In  re  BurrowSy  33  Kan.,  676; 
S.  C,  7  Pac.  Rep.,  149. 

Under  the  chancery  practice  as  it  existed  at  the  time  the 
constitution  was  adopted,  a  person  conld  be  deprived  of  his 
liberty  or  property,  and  snch  deprivation  has  always  been 
regarded  as  having  been  accomplished  by  <<dae  process  of 
law,"  which  has  been  defined  to  be  "  law  in  its  regular  course 
of  administration  through  courts  of  justice."  Happy  v. 
Moaher^  48  N.  Y.,  813;  Mcbsorv  v.  Messenger^  17  Iowa,  261; 
Den,y  ex  dein,^  Murray  v,  Hoboken  Land  etc.  Go,^  18  How., 
272.  In  so  far  as  the  pleadings  are  concerned,  the  distinction 
between  actions  at  law  and  proceedings  in  chancery  have 
been  abolished  by  the  Code,  and  there  is  now  but  one  form 
of  action,  which  pertains  to  both  law  and  chancery.  Under 
the  chancery  practice  as  it  existed  when  the  constitution  was 
adopted,  and  now  under  the  Code,  a  creditor's  bill  could  be 
filed,  the  object  of  which  was  the  discovery  and  subjection  of 
property  to  the  payment  of  a  debt  or  judgment.  Proceedings 
auxiliary  to  execution,  as  provided  in  the  statute,  were 
unknown  to  the  common  law;  and  the  object  to  be  accom- 
plished thereby,  and  the  manner  of  doing  it,  are  or  may 
be  quite  similar  to  a  creditor's  bill,  and  may  be  well 
regarded  as  affording  an  additional  remedy  for  the  accom- 
plishment of  the  same  object.  At  least  it  may  be  said  to  be 
a  statutory  proceeding  not  in  accord  with  the  common  law, 
but  more  nearly  like  a  proceeding  in  chancery,  and  should, 
under  the  Code,  be  classed  as  a  special  proceeding,  and  tried 
as  an  ordinary  action  at  law  or  proceeding  in  chancery,  and 
the  mode  of  trial  will  be  determined  by  assigning  the  pro- 
ceeding to  whichever  class  it  appropriately  belongs.  Sisters 
of  Visitation  v.  GlasSy  45  Iowa,  154.  The  statute  contem- 
plates a  trial  before  a  conrt,  judge  or  referee;  and  snch 
always  has  been  the  mode  of  trial  in  chancery  cases.  Wit- 
nesses may  be  examined,  and  the  rights  of  the  parties  as  fully 
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protected  ae  in  any  other  proceeding  in  chancery.  The 
defendant,  therefore,  was  not  deprived  of  his  liberty  or  prop- 
erty without  due  process  of  law,  and  therefore  the  statute  is 
not  unconstitutional. 

There  is  a  material  difference  between  the  present  statute 
and  that  in  force  when  Ex  parte  Greece  was  determined. 
Under  the  present  statute  the  order  for  the  appearance  of  the 
supposed  debtor  can  only  be  made  by  the  district  or  circuit 
court,  or  a  judge  thereof,  and  the  examination  must  be  had 
before  one  of  such  courts  or  judges,  or  before  a  referee. 
Such  courts  have  full  and  complete  jurisdiction  of  actions  at 
law  and  proceedings  in  chancery.  They  may  impanel  juries 
before  whom  issues  may  be  tried.  The  judges  of  said  courts 
have  all  the  powers  possessed  by  judges  of  courts  of  general 
jurisdiction,  and  the  statute  under  consideration  cannot  be 
said  to  be  unconstitutional  because  the  order  for  the  appear- 
ance and  examination  may  be  made  by  a  judge;  uorcan  it  be  so 
said  because  the  examination  is  had  before  the  judge,  unless 
the  defendant  asks  to  have  it  before  the  court;  far,  if  such  is  his 
constitutional  right,  it  is  clear  that  such  right  may  be  waived. 
The  statute  in  force  when  Ex  parte  Orace  was  determined 
provided  that  the  order  for  and  examination  of  the  debtor 
could  be  made  by  the  county  court,  or  judge  thereof,  and  the 
examination  had  before  such  court  or  judge.  Such  court  was 
not  a  court  of  general  jurisdiction.  It  had  no  power  to  try 
actions  at  law  or  proceedings  in  chancery.  Its  jurisdiction 
was  limited  and  defined  by  statute.  The  court  in  Ex  parte 
Grace  laid  some  stress  on  the  character  and  powers  of  the 
court  before  whom  the  proceeding  was  had,  and  the  decision 
of  this  court  in  that  case  may  be  sustained  because  the  court 
and  judge  thereof  did  not  have  the  power  to  impanel  a  jury, 
and  was  not  vested  with  the  power  and  jurisdiction  to  try 
issues  in  actions  at  law  or  proceedings  in  phancery. 

III.  The  Code  commissioners  recommended  that  the 
general  assembly  should  amend  the  statute  under  considera- 
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tion  in  the  Eevision,  by  striking  out  the  words 
"county  court,  or  judge  thereof,"  and  providing 
that  the  order  for  the  examination  of  the  debtor  should  be 
issued  by  the  district  or  circuit  court,  or  a  judge  thereof,  and 
that  all  the  subsequent  proceedings  should  be  had  before  such 
court  or  judge.  The  recommendation  was  adopted,  and  the 
statute  re-enacted,  and  it  exists  now  in  other  respects  in  sub- 
stantially the  same  form  as  it  did  when  Ex  parte  Grace  was 
determined.  In  addition  to  the  foregoing,  the  Code  commis- 
sioners recommended  the  enactment  of  certain  provisions  which 
it  may  be  supposed  would,  in  their  opinion,  clearly  make  the 
statute  both  constitutional  and  effective.  These  last  provis- 
ions the  general  assembly  failed  to  adopt,  and  it  is  therefore 
insisted,  in  substance,  that  it  was  the  legislative  intent  that 
no  change  should  be  made  to  obviate  the  construction  adopted 
by  this  court.  But  we  think  this  cx)nclusion  should  not  be 
entertained.  The  statute,  as  it  had  existed  and  had  been  con- 
strued, failed  to  accomplish  the  results  intended  by  its  enact- 
ment. It  had  become  practically  obsolete.  In  view  of  the 
change  made,  and  the  re-enactment  of  the  statute,  it  may  well 
be  supposed  that  the  legislative  thought  was  that  the  constrac- 
tion  which  had  obtained  had  been  obviated.  For  the  reasons 
stated,  the  orders  and  proceedings  before  the  district  court 
and  judge  thereof  must  be 

Affirmed. 

Beck,  Ch.  J.,  dusenting. — ^The  statute  under  which  the 
proceedings  in  this  case  were  had  are  the  sections  of  the  Code 
which  are  here  set  out: 

"  Seo.  3135.  When  execution  against  the  property  of  a 
judgment  debtor,  or  one  of  several  debtors  in  the  same  judg- 
ment, has  been  issued  from  the  district,  circuit  or  supreme 
court  to  the  sheriff  of  the  county  where  such  debtor  resides; 
or,  if  he  do  not  reside  in  the  state,  to  the  sheriff  of  the  county 
where  the  judgment  was  rendered;  or  a  transcript  of  a  jus- 
tice's judgment  has   been  filed,   and  execution   thereon  is 
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returned  unsatisfied  in  whole  or  in  part, — the  owner  of  the 
jadgment  is  entitled  to  an  order  for  the  appearance  and 
examination  of  such  debtor. 

"Sfia  8187.  Such  order  may  be  made  by  the  district  or  cir- 
cuit court  of  the  county  in  which  the  judgment  was  rendered,  or 
to  which  execution  has  been  issued,  or,  in  vacation,  by  a  judge 
thereof;  and  the  debtor  may  be  required  to  appear  and  answer 
before  either  of  such  courts  or  judges,  or  before  a  referee 
appointed  for  that  purpose  by  the  court  or  judge  who  issued 
the  order,  to  report  either  the  evidence  or  the  facts." 

"  Skc.  8140.  If  any  property,  rights  or  credits  subject  to 
execution  are  thus  ascertained,  an  execution  may  be  issued, 
and  they  may  be  levied  upon  accordingly.  The  court  or 
judge  may  order  any  property  of  the  judgment  debtor  not 
exempt  by  law,  in  the  hands  either  of  himself  or  any  other 
person  or  corporation,  or  due  to  the  judgment  debtor,  to  be 
delivered  up,  or  in  any  other  mode  applied  towards  the  satis-* 
faction  of  the  judgment. 

"Seo.  8141.  The  court  or  judge  may  also,  by  order, 
appoint  the  sherift*  of  the  proper  county,  or  other  suitable 
person,  a  receiver  of  the  property  of  the  judgment  debtor, 
and  may  also,  by  order,  forbid  a  transfer  or  other  disposition 
of  the  property  of  the  judgment  debtor,  not  exempt  by  law, 
or  may  forbid  any  interference  therewith. 

"Sec.  8145.  Should  the  judgment  debtor  fail  to  appear, 
after  being  personally  served  with  notice  to  that  effect,  or 
should  he  fail  to  make  full  answers  to  all  proper  interroga- 
tories thus  propounded  to  him,  he  will  be  guilty  of  contempt, 
and  may  be  arrested  and  imprisoned  until  he  complies  with 
the  requirements  of  the  law  in  this  respect.  And  if  any  per- 
son, party  or  witness  disobey  an  order  of  the  court  or  judge 
or  referee,  duly  served,  such  person,  party  or  witness  may  be 
punished  as  for  contempt." 

The  statute  authorizes  the  district  and  circuit  courts,  or  the 
judges  thereof,  to  require  a  defendant  in  execution  to  submit 
to  an  examination  under  oath  (Code,  §  3138)  as  to  the  prop^ 
Vol.  LXVII— 40 
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erty  he  owns  and  its  disposition.  Witnesses  may  be  required 
to  appear  and  testify  in  the  proceedings.  Code,  §  3139.  Tbe 
court  or  judge  may,  upon  such  proceedings,  order  the  defend- 
ant to  surrender  any  property,  found  to  belong  to  him,  to  the 
court,  which  shall  be  held  by  the  receiver.  If  the  order  be 
disobeyed,  the  defendant  may  be  committed  as  for  a  contempt, 
and  be  subjected  to  imprisonment  until  he  obeys  the  order. 
The  effect  of  the  provisions  is  to  authorize  a  summary  pro- 
ceeding wherein  the  defendant  may  be  deprived  of  his  liberty. 
The  constitution  of  the  state  (article  1,  §  9)  declares  that 
"  no  person  shall  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law.**  The  term  "  due  process  of  law'* 
means  the  ordinary  judicial  proceedings  recognized  by  law, 
and  provided  for  determining  the  rights  of  property  and  for 
subjecting  the  citizen  to  deprivation  of  his  liberty  for  viola- 
tion of  the  law.  Boyd  v.  ElliSj  11  Iowa,  97;  Ex  parte 
Grace,  12  Iowa,  208;  StewaH  v.  Board  Sup'ra,  30  Id.,  9. 
No  man  may  be  deprived  of  his  property  or  liberty  under  this 
constitutional  provision  except  upon  a  judicial  determination 
obtained  in  the  manner  prescribed  by  law  for  proceedings  in 
the  courts.  There  must  be  an  adjudication  had  in  such  pro- 
ceedings in  order  to  deprive  the  citizen  of  his  liberty  or  prop- 
erty. The  proceedings  authorized  by  the  statute  quoted  above 
arc  summary  in  their  nature.  They  do  not  accord  with  the 
ordinary  course  pursued  in  judicial  proceedings.  The  pivotal 
questions  in  the  case, — namely,  whether  defendant  owned  prop- 
erty, whether  he  fraudulently  disposed  of  it,  whether  it  was  un- 
der his  control  so  that  he  could  surrender  it,  and  whether  he 
fraudulently  put  it  out  of  his  control, — were  not  determined 
in  the  manner  prescribed  for  the  decision  of  such  questions 
when  the  rights  of  property  depend  thereon.  They  were  de- 
cided in  a  summary  proceeding,  and  not  in  a  case  wherein  the 
usual  course  of  the  law  was  pursued.  The  difference  between 
this  summary  proceeding  and  an  ordinary  action  at  law  or  in 
chancery  need  not  be  suggested  to  the  legal  mind.  They  are 
many,  and  essential  to  the  just  administration  of  the  law. 
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It  is  true  that  a  comraitment  for  contempt  may  be  made  in 
a  summary  manner;  but  it  can  only  be  made  when  based 
upon  a  prior  adjudication  of  the  matter  which  is  the  founda- 
tion of  the  contempt.  For  a  disobedience  of  a  lawful  order 
of  a  court,  an  offender  may  be  committed  as  for  a  contempt. 
But  the  order  disobeyed,  to  make  the  commitment  lawful, 
must  have  been  rendered  in  the  exercise  of  lawful  jurisdiction. 
An  order  not  made  in  a  cause  pending,  or,  if  in  such  cause, 
not  in  accord  with  the  essential  proceedings  prescribed  by  law, 
will  not  support  a  commitment  for  contempt.  So,  for  con- 
temptuous acts  done  in  the  presence  of  a  court,  the  fact  of  such 
acts  must  be  lawfully  found  and  adjudicated  by  the  court 
before  the  order  of  commitment  can  be  made.  Such  adjudi- 
cation  must  be  made  in  the  manner  recognized  by  statute  or 
the  long-continued  practice  of  the  courts.  But  for  contempts 
not  committed  in  the  presence  of  the  court,  the  order  dis- 
obeyed must  have  been  made  in  proceedings  which  are  recog- 
nized as  being  of  the  "due  process  of  law."  I  reach  the  con- 
clusion that  the  statute  above  quoted,  authorizing  the  pro- 
ceedings in  this  case,  is  in  conflict  with  the  constitution. 
These  views  are  in  accord  with  and  supported  by  Ex  parte 
Grace^  12  Iowa,  208.     See,  also.  State  v.  Start,  7  Id.,  501. 

It  is  my  opinion  that  the  order  committing  the  defendant 
should  be  set  aside  and  held  for  naught,  and  that  a  judgment 
to  that  effect  should  be  entered  here,  and  certified  to  the  judgQ 
of  the  second  judicial  district. 

Adams,  J.,  concurs  in  this  dissent 
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■  IN  pleading:  cause  reversed  and  rbmandbd  with   leave  to 

g    ^  amend.    Ordinarily  this  court  has  no  power  to  remand  an  equity  case 

^  triable  de  novo,  but  must  try  and  determine  it  on  the  record  presented; 

jOT     OM  but  there  are  exceptions  to  the  rule,  and  it  has  been  lieltl  that  the  power 

1^^      ^  to  remand  exists  when  it  is  necessary  for  the  purpose  of  eflv^ctuatinjf 

justice.  (See  cases  cited.)  And  in  this  case,  where  there  was  an  evident 
mistake  in  the  pleadings,  which  was  not  discoverei  until  after  the  ap- 
peal, on  account  of  which  a  jud^^ent  rendered  upon  the  record  would 
be  unjust,  held  that  the  cause  should  be  remanded  with  leave  to  the 
parties  to  replead,  and  to  introduce  such  further  evidence  as  they  migfht 
desire. 

Appeal  from  Mills  Circuit  Co^aH. 

Monday,  December  14. 

Action  in  equitv.  Decree  fur  plaintiff,  and  defendants 
appeal. 

WatTcins^  Williams  <k  Wright^  for  appellants. 

Stone  i&  Gillilandy  for  appellee. 

Seevers,  J. — The  petition  states  that  the  defendant  Farlie, 
in  February,  1883,  was  the  owner  of  certain  real  estate, 
which  is  described  in  the  petition,  which  she  sold  and  con- 
veyed to  the  plaintiff;  and  that  she  agreed  that  the  plaintiff 
should  have  a  road  about  twenty-five  feet  in  width,  comineuc- 
iug  at  the  south-west  corner  of  the  land  conveyed,  and  run- 
ning thence  west  along  and  on  the  south  line  of  the  tract  of 
land  which  adjoins  the  above-described  land  on  the  west, 
which,  at  said  date,  was  owned  and  occupied  by  the  defendant 
Eulitt.  The  petition  also,  in  substance,  states  that  the  de- 
fendants have  obstructed  and  interferred  with  the  free  use  of* 
the  road,  and  an  injunction  was  asked  restraining  them  from 
80  doing.     The  relief  asked  was  granted.     1 1  will  be  observed 
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that  the  road  described  in  the  petition  runs  west  from  the 
starting  place.  The  evidence  conclusively  shows,  if  the 
defendants  ever  agreed  to  furnish  or  procure  a  road,  that  it 
was  to  run  east  from  the  place  of  beginning.  The  appellee 
concedes  that  the  i)ropo8ed  road  is  not  properly  described  in 
the  petition,  and  that  wherever  the  word  "west"  occurs  in  the 
petition  it  should  be  "east;"  and  he  asks  to  have  the  case 
remanded,  and  the  court  below  directed  to  allow  the  plaintiff 
to  amend  his  petition,  and  therein  properly  describe  the  road, 
and  that,  when  this  is  done,  the  decree  be  affirmed.  To  this 
appellants  object,  because  the  case  is  here  for  a  trial  anew, 
and  that  this  court  must  affirm  or  reverse  the  judgment 
appealed  from,  or  render  such  judgment  as  the  inferior  court 
should  have  rendered,  as  provided  in  section  dl94:  of  the 
Code. 

It  is  clear  that  we  cannot  affirm  the  judgment,  for  the 
simple  reason  that  the  appellee  is  not,  under  the  evidence, 
entitled  to  the  relief  asked  in  the  petition.  If  we  should 
reverse  on  the  ground  that  the  plaintiff  is  not  entitled  to  the 
relief  asked,  it  is  doubtful  whether  it  would  bar  another 
action  in  which  the  plaintiff  should  ask  proper  relief.  The 
appellant  contends  that  he  is  entitled  to  a  decree  in  this 
court,  and  that  we  have  no  power  to  remand,  but  must  try 
and  determine  the  case  on  the  record  now  before  us.  That 
this  is  the  ordinary  rule  in  equity  causes  must  be  conceded; 
but  to  it  there  are  exceptions,  as  will  appear  from  the  follow- 
iug  adjudged  cases:  Tascar  v.  Marshall^  4  Iowa,  544; 
Lijon  V,  Teois,  8  Id.,  79;  Ware  v.  Thompaoiiy  29  Id.,  65; 
Jones  V,  Clarky  31  Id.,  497;  Miller  v.  Corhin^  48  Id.,  525; 
Sweet  V.  Brown,  61  Id.,  669.  While  none  of  these  cases 
are  precisely  like  the  one  at  bar,  they  do  hold  that  the  power 
to  remand  a  case  exists  for  the  purpose,  in  a  proper  case,  of 
effectuating  justice. 

The  statute  provides  that  the  court  may,  at  any  time,  in 
the  furtherance  of  justice,  permit  a  party  to  amend  any 
pleadings   to   correct  a  mistake.     Code,  §  2689.     To  our 
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minds  it  is  too  clear  for  controversy  that  a  mistake  was  made 
in  describing  the  road  in  the  petition.  The,  record  fails  to 
show  that  such  mistake  was  discovered  nntil  after  the  appeal. 
Without  doubt,  had  attention  been  called  thereto  in  the  cir- 
cuit court,  it  would  have  been  corrected.  It  is  obvious  that 
if  counsel  for  the  appellants  had  knowledge  of  the  mistake 
prior  to  the  decision  in  the  circuit  court,  they  failed  to  dis- 
close it  to  either  the  court  or  the  counsel  for  the  appellee. 
We  are  not  prepared  to  say  that  they  were  bound  to  do  so. 
The  mistake  is  one  that  might  have  been  made  by  the  most 
careful  practitioner,  and  we  are  unwilling  to  hole}  that  the 
right  to  correct  does  not  exist.  On  the  contrary,  we  think 
such  right,  under  the  statute,  cannot  be  successfully  contro- 
verted. The  only  question,  then,  is  whether  the  case  should 
be  simply  remanded,  or  whether  the  judgment  below  should 
be  reversed,  and  the  case  remanded  with  directions  to  the 
circuit  court  as  to  the  future  proceedings.  In  Lyoa  v,  Tevis^ 
before  cited,  the  record  was  so  confused  that  the  court  could 
not  determine  with  safety  to  the  parties  what  relief  should  be 
granted,  and  it  was  held  that  the  court  should  have  sustained 
a  demurrer  of  one  of  the  defendants  on  the  ground  that  he 
was  not  a  proper  party;  and  to  this  extent  the  judgment  was 
reversed,  and  the  cause  remanded  with  leave  to  the  parties  to 
replead. 

This  case  is  clearly  presented  by  the  record  before  us,  and 
the  appellants  are  in  no  manner  responsible  for  the  mistake 
which  prevents  us  from  determining  the  case  on  the  merits. 
Besides  this,  we  must  either  affirm  or  reverse,  or  render  such 
a  judgment  as  the  circuit  court  should  have  rendered.  There- 
fore the  judgment  of  the  district  court  must  be  reversed, 
and  the  cause  remanded,  with  direction  to  both  parties  to 
replead,  and  if  they,  or  either  of  them,  so  desire,  additional 
evidence  may  be  taken  and  introduced. 
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Pennington  v.  The  Western  Union  Telegeaph  Co.  iS^ 

I.  Telegraph  Companies:  nbgligbncb  in  transhcttino  message: 
MEASURE  OF  DAMAGES:  PROSPECTIVE  PROFITS.  Plaintiff's  agent  at 
Yicksburg,  Michigan,  telegraphed  him  the  price  at  which  he  could  buy 
a  car  load  of  apples,  but  the  telegram  as  delivered  purported  to  come  from 
Yicksburg,  Mississippi,  where  plaintiff  had  no  agent,  and  to  be  signed 
by  one  unknown  to  plaintiff,  in  consequence  of  which  plaintiff  paid  no 
attention  to  it  Afterwards  the  price  of  apples  advanced,  and  plaintiff 
in  buying  was  obliged  to  pay  more  than  the  price  named  in  the  tele- 
gram. Held  that  plaintiff 's  loss  was  not  greater  than  the  difference 
between  a  car  load  of  apples  at  the>price  named  in  the  telegram,  and 
such  greater  amount,  if  any,  as  a  car  load  was  worth  in  the  same  market 
at  the  time  the  telegram  was  sent;  and  that,  there  being  no  evidence  of 
such  difference,  plaintiff  was  entitled  to  recover  only  the  amount  paid 
for  the  telegram.  V 

Appeal  from  Winneshiek'  District  Court. 

Monday,  December  14. 

Action  for  damages  alleged  to  have  been  sustained  by  the 
negligence  of  the  company  in  the  transmission  of  a  tele- 
gram. There  was  a  trial  to  the  conrt,  and  judgment  was 
rendered  for  the  plaintiff.     The  defendant  appeals. 

Cooley  <Sb  AkerSy  for  appellant. 

Cyrus  Wellington^  for  appellee. 

Adams,  J. — The  telegram  in  question  was  delivered  to  tlie 

defendant  at  its  oflSce  in  Vicksburg,  Michigan,  by  one  A.  B. 

Huntley,  the  plaintiff's  agent,  and  is  in  the  following  words: 

"  Vicksburg,  Michigan,  October,  11,  1882. 

^^To^Oeorge    Pennington^  Decorah^   Iowa:     Can    buy 

apples  two  dollars.     Shall  I  ship  one  car? 

"  Huntley.'* 

How  it  was  transmitted  to  the  company's  agent  at  Decorah 


682  SUPEEME  COURT  OF  IOWA, 

Pennington  t.  Tbe  Western  Union  Telegnq)li  Co. 

does  not  appear,  nor  is  it  material.     It  was  read  and  writ- 
ten by  the  Decorah  agent  as  follows: 

*'  Dated  Vicksburg,  Mississippi,  11. 

"  To  George  Pennington^  Decorah^  Iowa:  Can  bny 
apples  two  dollars.     Shall  I  ship  one  car? 

''  Haulkey." 

This  was  the  telegram  delivered  to  the  plaintiff.  Having 
no  agent  at  Vicksburg,  Mississippi,  and  no  a^nt  anywhere 
by  the  name  of  Haulkey,  the  plaintiff  paid  no  attention  to 
the  telegram,  and  made  no  order  for  apples  at  that  time 
through  Huntley,  and  afterwards  the  price  of  apples  was 
higher,  and  in  purchasing  he  was  obliged  to  pay  more  than 
the  price  mentioned  in  the  telegram.  The  court  found  that 
the  plaintiff  sustained  damages  in  the  sum  of  $122.35,  and 
rendered  judgment  against  the  defendant  thei*efor.  The 
defendants  assign  as  error  that  the  court  erred  in  allowing 
the  plaintiff  more  damages  than  the  amount  paid  for  the 
telegram,  to-wit,  fifty  cents  and  interest. 

In  Hihbard  v.  W.  U,  Tel.  Co.,  33  Wis.,  567,  the  court 
said :  "  Profits  on  a  contract  never  made  are  quite  too  remote 
and  uncertain  to  be  taken  into  consideration."  In  the  case 
at  bar,  the  plaintiff  merely  lost  an  offer,  and,  if  we  were  to 
apply  the  rule  above  mentioned,  it  would  be  clear  that  the 
plaintiff  could  not  recover  more  than  the  cost  of  the  tele- 
gram. But  we  need  not  go  so  far  as  to  hold  the  above  rule 
applicable.  In  no  event  could  the  plaintiff  recover  more 
than  the  value  of  the  offer,  and  that  could  not  be  greater 
than  the  value  of  the  contract  would  have  been,  in  case  the 
offer  had  been  received  and  accepted.  Now,  the  value  of  a 
contract  for  the  purchase  of  property,  where  nothing  is  paid, 
is  the  difference  between  the  amount  agreed  to  be  paid  and 
such  greater  amount,  if  any,  as  the  property  may  be  worth 
in  the  market;  and  where  damages  ai^e  allowed  for  a  breach 
of  the  contract,  they  are  to  be  estimated  as  of  the  time  of  the 
breach.     See  Sedg.  Dam.,  313,  and  cases  cited. 

The  offer  in  this  case,  which  the  defendant  was  asked  to 
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transmit,  was  of  a  car-load  of  apples  at  two  dollars,  which  it 
is  said  meant  two  dollars  a  barrel,  and  would  have  been  so 
understood  by  the  plaintiff.  Now  the  loss  of  the  offer  was 
not  greater  than  the  difference  between  the  price  of  a  car- 
load of  apples  at  two  dollars  a  barrel,  and  such  greater 
amount,  if  any,  as  a  car-load  was  worth  in  the  same  market 
at  the  time  the  defendant's  liability  accrued.  No  rise  or  fall 
in  the  price  of  apples  after  that  could  change  the  defendant's 
liability.  But  the  offer  contained  in  the  telegram  is  not  an 
offer  of  specific  apples  at  two  dollars,  nor  of  a  given  kind  or 
quality;  nor  is  there  any  evidence  tending  to  show  that 
apples  of  any  kind  or  quality  in  the  Vicksburg,  Michigan, 
market  were  worth  more  than  two  dollars  a  barrel  at  the 
time  of  the  defendant's  failure  to  properly  transmit  the  tele- 
gram delivered  to  it.  Such  being  the  fact,  we  are  unable  to 
see  how  the  plaintiff  has  proven  any  damages  beyond  the  cost 
of  the  telegram. 

Many  other  questions  are  presented,  but,  in  the  view  which 
we  have  taken  of  the  case,  they  will  not,  we  think,  arise  upon 
another  trial. 

Reyebsed. 

sopplemental  opinion. 

Adams,  J. — The  plaintiff  has  nled  a  petition  for  a  rehear- 
ing, in  which  he  insists  that  the  court  has  erred  in  its  rule 
concerning  the  measure  of  damages.  Tlie  plaintiff  contends 
that  the  true  rule  is  that  where  a  contract  of  purchase  is  not 
entered  into  by  reason  of  a  loss  of  an  offer  of  the  contract 
through  the  negligence  of  the  party  intrusted  with  its  trans- 
mission, the  measure  of  damages  is  the  difference  between 
the  contract  price,  as  would  have  been  offered,  and  such  greater 
price  as  the  commodity  may  bear  at  the  time  the  party  losing 
the  offer  obtained  knowledge  of  the  failure  of  transmission, 
by  reason  of  which  it  had  not  been  naade.  Several  author- 
ities are  cited  and  relied  upon,  but  in  our  opinion  none  of 
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tbem  sustain  the  plaintiff's  position.  We  can  conceive  that 
knowledge  of  the  loss  of  an  offer  of  a  contract  like  the  one 
in  question — an  offer  for  the  sale  of  apples — might  not  be 
obtained  until,  in  the  progress  of  the  season,  sound  apples 
would  naturally  be  much  higher,  or  it  might  not  be  obtained 
until  the  next  season,  when  they  might  be  much  lower. 

The  general  rule  is  that,  where  a  person  sustains  an  injury 
through  the  negligence  of  another,  he  is  entitled  to  recover 
to  the  extent  of  the  injury  which  the  wrong  doer  should  rea- 
sonably have  apprehended.  Under  this  rule,  we  thought  that 
the  loss  of  the  offer  could  not  be  greater  than  the  difference 
between  the  price  which  would  have  been  offered,  but  for  the 
failure  of  transmission,  and  the  market  price,  if  greater;  and, 
as  bearing  u[K)n  that  question,  there  was  no  evidence.  It  is 
true  that,  where  a  party  has  received  an  offer  and  acted  upon 
it  by  an  attempted  acceptance,  and  governs  himself  upon  the 
just  supposition  that  he  can  rely  upon  a  completed  contract, 
and  waits  as  long  as  he  might  reasonably  wait,  and  he  loses 
his  contract  through  the  negligence  of  the  party  charged 
with  the  duty  of  transmission,  his  damages  are  not  necessa- 
rily to  be  estimated  with  reference  to  the  point  of  time  when 
there  was  a  breach  of  the  duty  of  transmission.  In  True  v. 
International  Tel.  Co.j  60  Me.,  9,  the  defendant  was  em- 
ployed to  transmit  the  acceptance  of  an  offer  of  contract,  and, 
by  failure  of  the  defendant,  the  plaintiff  lost  the  contract, 
which  was  a  cx)ntract  of  purchase,  and  the  commodity  rose 
in  value  while  the  plaintiff  was  relying  upon  the  contract, 
and  the  court  held  that  the  plaintiff  might  recover  as  dam- 
ages the  difference  between  the  contract  price  and  the  greater 
amount  which  the  plaintiff  was  obliged  to  pay,  in  the  exercise 
of  reasonable  diligence,  after  notice  of  the  failure  of  the  tele- 
gram. But  that  case,  which  seems  to  us  the  most  favorable 
for  the  plaintiff  of  any  cited,  differs  in  important  respects 
from  the  one  at  bar.  The  plaintiff  had  reason  to  suppose 
that  he  had  a  completed  contract,  and  had  bound  himself  to 
pay  for  the  commodity,  and  must  hold  himself  in  readiness 
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to  do  80  for  such  reasonable  time  as  the  transaction  required. 

Knowledge  of  the  defendant's  failure  could  not,  in  the 
nature  of  the  case,  be  long  kept  from  the  plaintiff,  and  the 
rights  of  the  plaintiff  would  then,  or  immediately  thereafter, 
be  iixed.  The  defendant  was  bound  to  know  that  the  plaint- 
iff would  rely  upon  the  contract  for  such  reasonable  time, 
and  govern  himself  with  reference  to  it.  In  the  case  at  bar 
there  was  a  mere  uucommunicated  offer.  The  plaintiff  did 
not  rely  upon  it  in  any  proper  sense,  even  if  he  expected  it, 
because  he  did  not  know  what  it  would  be.  Again,  the  time 
within  which  knowledge  of  the  failure  could  be  expected  to 
come  to  the  plaintiff,  if  ever,  was  entirely  uncertain.  Offers 
of  sale  are  being  constantly  made  by  telegraph,  and  it  will 
happen  occasionally  that  an  offer  will  be  attempted,  but  will 
not  really  be  made,  on  account  of  a  failure  of  transmission. 
At  what  time  knowledge  of  the  failure,  if  ever,  will  come  to 
the  party  to  whom  there  was  an  attempt  to  make  it,  no  one 
can  foresee  or  estimate  in  the  slightest  degree.  The  rule 
contended  for,  it  appears  to  us,  would  be  dangerous  in  the 
extreme. 

There  is  one  other  view  of  this  case  to  which  we  desire  to 
refer.  The  acceptance  of  the  offer  rested  wholly  in  the 
plaintiff's  volition.  He  was  allowed  to  testify  as  to  what  he 
would  have  done,  and  the  court  made  a  finding  as  to  what  he 
would  have  done.  We  do  not  wish  to  be  understood  as  hold- 
ing that  it  was  competent  to  go  into  an  inquiry  as  to  what 
the  plaintiff  would  have  done.  It  is  not  necessary  to  deter- 
mine such  question,  and  we  do  not  undertake  to  do  so.  The 
plaintiff  cites  cases,  and  expressly  calls  our  attention  to  them, 
in  which  it  was  held  competent  to  show  that  an  agent  to 
whom  a  telegram  of  instructions  was  directed,  but  whom  it 
did  not  reach,  would  have  obeyed  its  instructions;  but  it  is 
manifest  that  those  cases  are  not  strictly  in  point.  "We  think 
that  the  petition  for  a  rehearing  should  be 

Overruled. 


(14S 
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MbEEILL    V.    BOWB   ET   AL. 

1.  Judgment:  actioit  to  set  aside  bt  one  bound  to  iNDEicNrPT 
THE  JUDGMENT  DEPENDANT:  coLLUsrON:  NOTICE.  Plaintiff,  believ- 
ing that  defendant  B.  had  no  valid  claim  against  defendant  G.,  grow- 
ing out  of  a  transaction  in  which  they  were  all  interested,  agreed  to 
indemnify  G.  against  any  judgment  which  B,  might  recover  against 
him.  Afterwards  B.  brought  his  action  against  G.  and  obtained  judflr- 
ment  by  default.  G.  hastily  paid  the  judgment  and  threatened  to  sue 
plaintiff  on  his  contract.  Plaintiff  in  this  action  seeks  to  set  aside  the 
judgment  on  the  ground  of  collusion  between  B.  and  G.  But  it  appears 
that  G.  notified  plaintiff  of  the  pendency  of  the  action,  and  that  he  had 
a  right,  under  his  contract  of  indemnity,  to  appear  and  defend  thereto, 
but  that,  when  he  received  the  notice,  he  had  forgotten  about  this  pro- 
vision in  the  contract,  and  so  made  no  defense.  The  circuit  court 
granted  the  relief  asked  by  plaintiff,  and  B.  alone  appealed.  Held  that 
as  against  B.  the  decree  contravened  well- recognized  principles  relating 
to  the  conclusiveness  of  judgments,  and  that  it  must  be  reversed. 

Appeal  from  Polk  Circuit  Court. 

Monday,  December  14. 

Action  in  equity  to  set  aside  a  judgment  obtained  bj  the 
defendant  William  H.  Bowe  against  the  defendant  L.  H. 
Gibbs.  There  was  a  decree  for  the  plaintiflF.  The  defendant 
Bowe  appeals. 

ParaonSj  Perry  <&  Sherman^  for  appellant. 

Wrighty  Cummins  <fe  Wright^  for  appellee. 

Adams,  J. — The  defendant  Bowe  demurred  to  the  plaint- 
iff's petition,  and  the  demurrer  was  overruled.  He  elected 
to  stand  upon  his  demurrer,  and  decree  was  rendered  against 
him.  The  question  presented  is  as  to  the  correctness  of  the 
court's  order  overruling  Bowe's  demurrer.  The  petition  is 
a  very  long  one,  and  we  cannot  properly  set  it  out  in  full.  The 
essential  facts,  as  shown  by  the  petition,  are  as  follows:    The 
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judgoient  in  question  was  rendered,  in  Bowe's  favor  against 
Gibbs,  for  commissions  alleged  to  be  due  from  Gibbs  for  ser- 
vices in  making  a  sale  of  certain  real  estate  belonging  to 
Gibbs.  The  plaintiff  feels  aggrieved  by  the  judgment, 
because  he  had  entered  into  a  written  contract  with  Gibbs 
that  he  would  pay  any  judgment  which  Bowe  might  obtain 
against  him  for  commissions  in  the  matter  of  the  sale.  The 
plaintiff  was  himself  the  purchaser  of  the  property,  though 
in  trust,  as  he  alleges,  for  another  party;  and  as  a  part  of  the 
consideration  of  the  purchase  he  gave  Gibbs  the  contract 
above  referred  to.  Bowe  had  taken  some  part  in  the  nego- 
tiations which  resulted  in  the  sale,  but  under  such  circum- 
stances that  he  was  not  entitled  to  commissions,  and,  in 
giving  the  contract  to  Gibbs,  the  plaintiff  believed  that  no 
judgment  could  be  obtained  by  Bowe  which  it  would  become 
incumbent  upon  him  to  pay.  But,  the  contract  having  been 
executed,  Bowe  and  Gibbs,  it  is  alleged,  fraudulently  colluded 
together  to  wrong  the  plaintiff;  Bowe  and  Gibbs  both  know- 
ing that  there  was  really  nothing  due  Bowe  for  commissions. 
Bowe  brought  his  action  against  Gibbs,  and  Gibbs  suffered 
judgment  to  be  taken  by  default,  and  afterwards  hastily  paid 
it,  and  commenced  threatening  to  sue  the  plaintiff  on  his 
contract  of  indemnity  for  the  amount  thereof.  It  is  alleged 
that  after  default  was  taken,  and  before  judgment  was  ren- 
dered, the  plaintiff  applied  to  Gibbs  to  allow  him  to  file  a 
motion  in  his  name,  but  Gibbs  refused  him  such  privilege. 
In  the  contract  the  plaintiff  had  agreed  to  defend  against 
any  action  that  might  be  brought  by  Bowe,  and  he  was 
notified  of  the  action  by  Gibbs;  but  he  was  not  expressly 
requested  by  Gibbs  to  defend,  and  had  forgotten  about  his 
contract,  and  so  did  not  give  the  case  any  attention  until 
default  had  been  taken.  As  to  whether  the  plaintiff  was 
guilty  of  negligence  in  not  appearing  and  defending,  the 
averments  in  the  petition  leave  our  minds  in  some  doubt,  but 
the  question  is  one  which  it  is  not  important  to  determine. 
The  controversy  upon  this  appeal  is  solely  between  the 
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plaintiff  and  Bowe.  The  coart  set  aside  the  jadgment,  and 
Gibbs  does  not  complain,  notwithstanding  he  had  paid  the 
jadgment,  and  probably,  in  an  action  against  the  plaintiff 
upon  his  contract  of  indemnity,  would  have  claimed  the 
right  to  use  the  judgment  as  conclusive  evidence  of  the 
amount  which  he  was  entitled  to  recover.  It  is  Bowe  who 
claims  to  be  aggrieved  by  the  action  of  the  court,  and  the 
question  is  whether,  taking  all  the  allegations  of  the  petition 
which  are  well  pleaded  to  be  true,  Bowe  was  rightfully 
deprived  of  his  judgment  To  determine  this  we  have  to 
look  carefully  to  the  allegations  laade  against  Bowe.  It  is 
of  no  consequence  to  consider  what  Gibbs  did,  or  omitted  to 
do,  except  so  far  as  Bowe  was  a  party  to  his  acts  or  omissions. 
It  is  very  evident  that  if  Gibbs  had  been  guilty  of  fraud  in 
this* matter,  as  the  plaintiff  claims,  he  could  not  be  allowed 
to  make  the  judgment  a  basis  of  recovery  in  any  action  which 
he  might  bring  against  the  plaintiff.  But  the  fact  that  Gibbs 
might  not  be  able  thus  to  use  the  judgment  would  not  neces- 
sarily show  that  Bowe  had  no  right  to  enforce  it  against 
Gibbs. 

We  come,  then,  to  consider  as  to  what  constitutes  Bowe's 
offense  in  this  matter,  so  far  as  the  petition  shows.  It  is 
suflBciently  shown  that  Bowe  knew,  or  should  have  known, 
that  he  had  no  valid  claim  for  commissions,  and  brought  his 
action,  not  only  with  such  knowledge,  but  also  with  the 
knowledge  that  Gibbs  held  a  contract  of  indemnity  executed 
to  him  by  the  plaintiff.  This  is  all  that  we  can  discover. 
The  averment  that  Bowe  fraudulently  colluded  with  Gibbs  is 
an  averment  of  the  conclusion  which  the  plaintiff  claims 
should  be  drawn  from  the  facts,  and  is  proper  to  be  considered 
only  as  such. 

Where  a  person  brings  an  action  upon  a  claim  which 
he  knows  is  invalid,  and  obtains  a  judgment  by  reason  of 
the  testimony  of  mistaken  witnesses,  or  by  reason  of  a  mis- 
taken view  of  the  law  on  the  part  of  the  court,  he  is,  without 
question,  guilty  of  a  great  moral  wrong,  and  not  a  word  of 
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extenuation  is  to  be  said  in  its  behalf.  But  the  policy  of  the 
law  is  such  that  the  judgment  defendant  is  not  allowed,  under 
ordinary  circumstances,  to  claim  the  right  to  have  the  judg- 
ment set  aside  upon  such  ground.  Probably  in  many,  if  not 
a  majority,  of  litigated  cases  where  judgment  is  rendered 
against  the  defendant,  he  believes,  not  only  that  the  plaint- 
iff's claim  is  invalid,  but  that  the  plaintiff  knew  it  to  be 
invalid.  But  where  the  defendant  has  been  duly  served  with 
personal  notice,  and  nothing  has  occurred  to  prevent  him  from 
defending,  he  cannot  be  relieved  from  the  judgment  by  a 
court  of  equity,  unless  the  plaintiff  was  guilty  of  the  fraud- 
ulent concealment  of  a  material  fact  of  which  the  defendant 
was  excusably  ignorant,  or  unless  the  judgment  was  obtained 
by  a  resort  to  some  fraudulent  practice  in  the  conduct  of  the 
case.  So  far,  we  presume,  that  there  is  no  controversy.  If  a 
judgment  defendant  could  be  allowed  to  apply  to  a  court  of 
equity  to  set  aside  the  judgment  upon  the  mere  averment 
that  the  judgment  plaintiff  had  knowledge  that  the  claim  was 
invalid,  there  would  be  no  end  of  litigation. 

While  the  case  before  us  is  not  this,  we  have  taken  some 
pains  to  state  the  rule  as  between  a  judgment  plaintiff  and 
defendant,  because  we  think  that  it  has  an  important  bearing. 
In  the  case  before  us  it  is  not  the  judgment  defendant  who 
is  complaining,  but  a  person  who  had  given  him  a  contract 
of  indemnity;  and  we  have  to  determine  whether  this  person 
can  have  relief  against  the  judgment  upon  an  averment  that 
the  judgment  plaintiff  had  knowledge  of  the  invalidity  of  his 
claim.  It  is  shown  that  Bowe  had  knowledge  of  the  contract 
given  to  Qibbs  by  Merrill.  Now,  if  Bowe  had  agreed  with 
Gibbs  that  notice  of  the  action  should  not  be  given  to  Mer- 
rill, and  notice  had  not  been  given,  and  Bowe  had  prosecuted 
his  claim  to  judgment  knowing  that  it  was  not  a  just 
claim,  we  are  not  prepared  to  say  that  his  action  might 
not  have  been  deemed  fraudulent  as  against  Merrill;  for, 
while  we  do  not  think  that  the  judgment  in  such  case  would 
be  conclusive  as  against  Merrill,  yet  the  judgment  and  con- 
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tract  together  would  hang  over  him  and  his  estate  as  a  kind 
of  menace.  But  Bowe  not  only  did  not  make  such  agree- 
ment with  Gibbs,  but  notice  of  the  action  was  in  fact  given 
to  Merrill.  From  that  time  Merrill  must  be  deemed  to  hare 
had  an  opportunity  to  defend,  at  least  in  such  sense  that 
Bowe's  prosecution  of  his  claim  in  the  manner  in  which  he 
did  was  not  fraudulent  as  against  him.  It  is  true,  Merrill 
says  that  he  forgot  that  he  had  given  a  contract  of  indemnity, 
and  also  that  the  conversation  between  him  and  Gibbs  was 
sudi  that  he  supposed  that  defense  would  be  made  by  Gibbs; 
but  we  can  see  nothing  in  these  matters  upon  which  Merrill 
can  rely  as  against  Bowe. 

It  may  be  that  these  matters  may  properly  enough  be 
urged  by  Merrill  against  the  conclusiveness  of  the  judgment  if 
Gibbs  should  set  it  up  in  an  action  against  him.  But,  however 
this  may  be,  we  think  that  Merrill's  rights  against  Bowe  are 
the  same  as  they  would  have  been  if,  when  notified  of  the 
action,  he  had  appeared  and  made  defense,  unless  his  failure 
to  make  defense  was  brought  about  by  something  for  which 
Bowe  was  responsible;  and  we  have  to  say  that  we  have 
searched  the  petition  in  vain  for  the  averment  of  any  fact 
which  so  shows.  We  do  not  see,  therefore,  how  a  court  of 
equity  can  set  aside  Bowe's  judgment  without  contravening 
well-recognized  principles  of  law.  The  decree,  therefore, 
of  the  circuit  court  must  be 

Bbvbbssd. 


DECEMBER  TERM,  1885.  641 

l^Q  State  ▼.  Norton. 


Thb  State  v.  Norton. 

1.  Criminal  Law:  practice:  neglect  to  bead  indictment  and 

HAKE  OPBNOrO  STATEMENT  TO  JURY:  IBB^GULARITT  WAIVED,     The 

district  attorney  in  this  case  introduced  his  evidence  and  rested  with- 
out reading:  the  indictment  or  making:  an  opening:  statement  to  the 
jury.  On  this  account  the  defendant  then  filed  a  motion  for  his  acquittal 
and  discharge;  but  the  court  overruled  the  motion  and  allowed  the 
indictment  to  be  read,  and  offered  to  allow  defendant  to  make  a  state- 
ment of  his  defense,  which  he  declined  to  do.  Held  that  the  defendant 
waived  the  irregularity  by  failing  to  object  to  the  introduction  of  the 
state's  evidence  at  the  time,  and  that  no  reversal  could  be  had  on  account 
thereof. 

2.  Intoxicating  Liquors :  sale  bt  unlicensed  pnABMACisT  thbouoh 

LICENSED  CLERK.  An  Unlicensed  pharmacist  who  conducts  a  drug- 
store cannot  escape  the  penalty  of  the  law  for  the  unlawful  sale  of 
intoxicating  liquors,  by  showing  that  the  sales  weremade  for  medicinal 
purposes  by  his  clerk,  who  was  a  licensed  pharmacist;  and  evidence  of 
such  alleged  facts  was  properly  excluded. 

Appeal  from,  Hamilton,  District  Court. 

MoNDAT,  December  14. 

The  defendant  was  indicted  for  keeping,  in  a  certain  build- 
ing, intoxicating  liquors,  with  intent  to  sell  the  same  in 
the  building  in  violation  of  law.  There  was  a  verdict  of 
guilty,  and  judgment  was  rendered  upon  the  verdict  The 
defendant  appeals. 

N.  B.  Eyatt^  for  appellant. 

A.  J,  Baker^  Attorney -general^  for  the  State. 

Adams,  J. — I.  Upon  the  trial  of  the  case  the  district 
attorney,  by  oversight,  omitted  to  read  to  the  jury  the 
^ia^practice-  indictment,  and  omitted  to  make  a  statement 
reli^nmct-  ^^  *'^®  ^s®>  ^^^  proceeded  at  once  and  introduced 
make  opening  the  evidence  in  behalf  of  the  state,  and  rested. 
fur3^"iSeg^  The  defendant  then  filed  a  motion  for  an  order 
waived.  directing  his  acquittal  and  discharge,  on  account 
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of  the  fact  that  tbe  indictment  had  not  been  read,  and  no 
statement  of  the  case  had  been  made;  bnt  the  court  over- 
ruled the  motion,  and  allowed  the  indictment  to  be  read,  and 
offered  to  allow  the  defendant  to  make  a  statement  in  res{>ect 
to  his  defense,  which  the  defendant  declined  to  make.  The 
defendant  insists  that  the  court  erred  in  overruling  his  motion. 
But,  in  our  opinion,  the  defendant's  position  cannot  be  sus- 
tained. Possibly,  if  the  indictment  had  not  been  read  at  all, 
DO  conviction  should  have  been  allowed.  But  it  was  read,  and 
the  only  irregularity,  was  in  the  time  in  which  it  was 
read.  That  irregularity  we  think  was  waived  by  the  defend- 
ant by  his  failure  to  interpose  an  objection  to  the  introduc- 
tion of  evidence  before  it  was  read. 

II.     The   defendant   kept   a   drug-store,  and   the  liquor, 

alleged  to  have  been  kept  with  an  intention  to  sell  the  same 

2.  iNToxicAT-  in  violation  of  law,  was  kept  in  the  drug-store,  or 

8Hieby"ui?*     in  a  room  connected  therewith.     The  defendant 

muci8t  claimed  that  the  liquor  was  kept  for  the  purpose 

through  ^  ^  r      r 

iiceiwed  clerk,  of  medicine,  and  that  whatever  had  been  sold  had 
been  sold  for  such  purposes;  and,  while  he  did  not  claim  to 
be  a  registered  pharmacist,  he  offered  to  show  that  his  pre- 
scription clerk  was,  and  that  all  sales  were  made  by  him. 
But  the  court,  upon  objection  by  the  state,  excluded  the 
offered  evidence  that  the  clerk  was  a  registered  pharmacist. 
In  excluding  such  evidence  the  defendant  contends  that  the 
court  erred.  It  is  provided  in  chapter  75  of  the  Acts  of  the 
Eighteenth  General  Assembly  that  *«  it  shall  be  unlawful  for 
any  person  not  a  registered  pharmacist  to  conduct  any  phar- 
macy or  drug-store."  If  the  pei^son  conducting  the  drug- 
store in  question  was  the  defendant,  then  he  was  engaged  in 
an  unlawful  business,  for  he  was  not  a  registered  pharmacist. 
But  he  contends  that  it  was  his  clerk,  and  not  himself,  who 
was  conducting  the  drug-store,  and  that,  if  be  had  been 
allowed  to  show  that  his  clerk  was  a  registered  pharmacist, 
he  would  have  shown  that  the  business  of  the  drug-store  was 
lawful.     There  is  no  doubt  but  that  a  person  may  lawfully 
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become  the  proprietor  of  a  stock  of  drugs  withont  being  a 
registered  pharmacist.  But  being  such  proprietor  is  quite 
different  from  conducting  a  drug-store.  A  room  or  building 
in  which  the  business  of  selling  drugs  is  conducted  is  a  drug- 
store, and  the  conductor  of  the  store,  within  the  meaning  of 
the  statute,  is,  we  think,  the  person  who  has  the  ultimate  right 
to  control  the  business  in  respect  to  its  continuance  or  dis- 
continuance, the  employment  of  clerks,  the  fixing  of  prices, 
etc.  It  matters  not  with  what  powers  a  mere  clerk  may  be 
clothed.  He  cannot  be  said  to  be  the  conductor  of  the  store 
while  his  powers  are  merely  derivative.  In  our  opinion  the 
design  of  the  statute  was  to  prohibit  persons  not  registered 
as  pharmacists  from  engaging  in  the  responsible  business  of 
buying  and  selling  drugs  as  dealers.  In  our  opinion  it  was  not 
material  that  the  defendant's  clerk  was  a  registered  pharma* 
cist,  so  far  as  the  question  before  us  is  concerned. 

III.  The  court  rendered  judgment  of  a  fine  of  $250. 
The  defendant  insists  that  the  judgment  is  excessive.  But 
no  good  reason  is  shown  to  us  why  it  shtuld  be  reduced. 

IV.  It  is  said  that  the  verdict  is  not  sustained  by  the 
evidence,  but  we  think  it  is.     We  see  no  error. 

Affibmsd. 


Thb  State  v.  Butlkb. 


1.  Iiaroeny:  fossbssion  of  stolen  pboprbtt:  bvidbncb.  Evidence 
tending  to  show  that  defendant  had  the  stolen  horses  in  his  possession 
examined,  bat  not  set  oat  in  the  opinion,  and  held  sufficient  to  warrant 
the  verdict  of  flrailty. 

2. :  alibi:  instruction.    The  coart  instructed  the  jary  that  "if  he 

(defendant)  has  shown  that  at  the  time  of  the  larceny  he  was  at  sach  a 
distance  from  the  scene  of  the  larceny  as  that  he  coald  not  have  i)artici- 
xmted  in  the  commission  of  the  crime,  this  will  overcome  or  rebat  any 
presamption  of  gailt  which  woald  arise  from  the  fact  of  his  having  pos- 
session of  the  property,  if  he  had  it  in  his  possession  at  the  time  alleged.** 
fleZd  that  the  instraetion  was  not  vulnerable  to  the  objection  that  it 
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made  the  defense  of  alibi  depenl  oa  the  diMtance  of  the  defendant  from 
the  scene  of  the  crime,  rather  than  upon  his  absence  from  it. 

Appeal  from  Carroll  District  Court. 

MoNDAT,  December  14. 

The  defendant  was  convicted  in  the  district  court  of  the 
larceny  of  two  horses,  and  sentenced  to  a  term  of  imprison- 
ment in  the  penitentiary.     From  this  judgment  he  appeals. 

McDuJle  cfe  Howard^  for  appellant. 

A,  J.  Bakery  Aitomey-general^  for  the  State. 

Beed,  J. — I.  The  evidence  introduced  on  the  trial  shows, 
without  any  doubt,  that  the  two  horses  described  in  the 
1.  labobny:  indictment  were  stolen  on  the  night  of  the  thirty- 
s^^roiH     first  of  May,  1882,  from  the  barn  of  the  owner 

9PtV*  AVi~ 

deuce.  in  OarroU  county,  and  that  *hey  were  found  by 

the  owner  on  the  aftirnoon  of  the  next  day  running  at  large 
on  an  open  prairie  near  the  farm  on  which  the  defendant 
lived,  in  Green  county;  and  that  they  had  been  turned  loose 
there  by  some  person  but  a  short  time  before  the  owner 
found  them.  There  was  no  direct  evidence  tending  to  con- 
nect the  defendant  with  the  taking  of  the  property.  The 
state  introduced  evidence,  however,  which  tended  to  prove 
that  defendant  had  the  stolen  horses  in  his  possession  a  short 
time  before  they  were  found  on  the  prairie,  and  that  he  is  the 
person  who  there  turned  them  loose.  It  was  proven  that 
defendant- did  have  in  his  possession,  a  short  time  before  the 
stolen  horses  were  found  on  the  prairie,  two  horses  of  the 
same  color  as  the  stolen  ones,  but  he  denied  in  his  testimony 
that  they  were  the  same  animals.  It  is  now  insisted  by 
defendant's  counsel  that  the  evidence  did  not  warrant  the  find- 
ing of  the  jury  that  he  had  the  stolen  property  in  his  posses- 
sion. We  do  not  deem  it  important  to  set  out  the  evidence 
relied  on  by  the  state  to  establish  that  defendant  had  the 
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property  in  possession.  It  is  sufficient  to  say  that  we  have 
each  read  the  evidence,  and,  in  our  judgment,  it  abundantly 
sustains  the  verdict. 

11.  The  defendant  introduced  evidence  tending  to  prove 
an  alibi.  As  bearing  on  that  question,  the  court  gave  the 
2. ;  folio winff  instruction  to  the  jury:     "  The  defend- 

alibi:  instrao-  ,      *=^,  ,         .         .  i  ,. 

tion.  ant  has  introduced  evidence  tending  to  prove 

that  on  the  night  on  which  it  is  claimed  the  larceny  was 
committed  he  was  at  home  at  his  father's  house,  and  that  he 
remained  there  during  the  whole  of  that  night,  so  that  he 
could  not  have  been  engaged  in  the  taking  of  said  property. 
If  he  has  shown  that  at  the  time  of  the  larceny  he  was  at 
such  distance  from  the  scene  of  the  larceny  as  that  he  could 
not  have  participated  in  the  commission  of  the  crime,  this 
will  overcome  or  rebut  any  presumption  of  guilt  which  would 
arise  from  the  fact  of  his  having  possession  of  the  property, 
if  he  had  it  in  his  possession  at  the  titne  alleged."  Defend- 
ant's counsel  take  exception  to  this  instruction.  The  objec- 
tion urged  against  it  is  that  <^  it  makes  the  establishment  of 
the  alibi  depend,  not  upon  the  fact  that  he  was  in  another 
place,  but  upon  the  distance  between  where  the  defendant 
claims  he  was  and  the  place  where  the  crime  was  commit- 
ted." We  think  there  is  no  merit  in  this  objection.  The 
language  of  the  instruction  is,  possibly,  not  the  most  exact 
that  might  have  been  used  to  express  the  idea  intended  to  be 
conveyed,  but  the  jury  could  hardly  have  failed  to  under- 
stand from  it  that  defendant  was  entitled  to  an  acquittal  if 
he  had  proven  that  he  remained  at  his  father's  house  during 
all  of  the  night  on  which  the  crime,  was  committed.  We 
have  found  no  error  in  the  record,  and  the  judgment 
must  be 

Affi&mbd. 


«7    6MI 
83    S46 
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Bbainard  y.  Simmons,  Garnishee. 

1.  Qamishment :  exempt  fropbrtt  held  undeb  rsAUDULENT  chat- 

tel mobtoaoe:  liabilitt  of  oari^ishbb  for  value  of:  judg- 
ment ON  UNCERTAIN  EVIDENCE.  Where  the  evidence  showed  that 
the  ffarniflhee  held  property  of  the  execation  debtor,  to  the  value  of 
$700,  under  a  chattel  mortgage  which  was  fraudulent,  because  made  for 
the  purpose  of  putting  the  property  beyond  the  reach  of  creditors,  but 
that  a  portion  of  the  property  so  held  was  such  as  was  exempt  in  the 
hands  of  the  execution  debtor,  held  that  judgment  could  not  be  ren- 
dered against  the  garnishee  for  the  raloe  of  auch  exempt  property;  and, 
tince  there  was  no  evidence  as  to  the  value  of  the  property  so  exempt, 
it  was  impossible  for  the  court  to  determine  for  how  much  the  garnishee 
was  liable,  and  that  it  was  error  to  render  judgment  against  him  for 
any  amount  whatever. 

2.  Referee:  bbpobt  of:   evidence  to  support.     The  report  of  a 

referee,  like  the  verdict  of  a  jury,  will  not  be  disturbed  on  appeal  when 
there  is  any  evidence  which  tends  to  support  it. 

Appeal  from  Clarke  Circuit  Cov/rt. 

Monday,  December  14. 

Appellant  was  garnished  on  an  execution  issued  on  a 
judgment  in  favor  of  plaintiff  and  against  one  Edsom  Pen- 
nell.  He  answered  denying  that  he  was  in  any  manner 
indebted  to  Pennell,  or  that  he  had  any  property  in  his  pos- 
session belonging  to  him.  Plaintiff  filed  a  pleading  contro- 
verting this  answer.  The  case  was  then  sent  to  a  referee  for 
trial,  and  judgment  was  rendered  against  the  garnishee  on  the 
the  report  of  the  referfee.     The  garnishee  appeals. 

Temple  <b  Tallma/n,^  for  appellant. 

TT.  M.  Wileony  for  appellee. 

Beed,  J. — The  pleading  filed  by  plaintiff  controverting 
the  answer  of  the  garnishee  alleges  that,  after  the  notice  of 
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1.  OABNI8H-  garnishment  was  served  on  him,  the  garnishee 
einp^propl  liad  in  his  possession  property  belonging  to  Pen- 
der fraudu-'   nell  of  the  value  of  $800 ;  and  that  he  took  pos- 

mortgage:  session  of  Said  property  under  a  chattel  inort- 
liability  of  r     r      j 

v*[u«^f-*  '0'  gage  executed  to  him  by  Pennell,  but  that  said 
un'^tainevi-  D'iortgage  was  given  without  consideration,  and 
deuce.  ^^^   executed   for   the  purpose  of  putting  the 

property  covered  by  it  beyond  the  reach  of  Pennell's  credit- 
ors. Tlie  referee  found  that  the  mortgage  was  given  as, 
alleged  in  the  pleadings,  and  that  the  garnishee  took  posses- 
sion of  the  property  under  it.  He  also  found  that  the  mort- 
gage was  given  without  consideration,  and  for  the  fraudulent 
purpose  alleged,  and  that  the  property  covered  by  it  was  of 
the  value  of  $700.  Also  that  the  garnishee  permitted  Pen- 
nell to  sell  a  portion  of  the  property,  and  to  appropriate  the 
proceeds  to  his  own  use.  Also  that  the  garnishee,  after  the 
notice  of  garnishment  was  served  on  him,  sold  a  portion  of 
the  property  at  private  sale  as  the  property  of  Pennell,  and 
permitted  Pennell  to  make  such  sales  of  it,  and  made  no 
claim  at  the  time  that  he  had  any  interest  in  it,  and  that  the 
property  and  its  proceeds  were  thus  put  beyond  reach  of 
PennelPs  creditors.  Another  finding  is  that  Pennell  was  the 
head  of  a  family,  and  that  a  portion  of  the  property  in  his 
hands  would  have  been  exempt  from  execution.  But  the  referee 
finds,  as  a  conclusion  of  law,  that  said  property  would  not  be 
exempt  in  the  hands  of  the  garnishee,  and  that  he  is  answer- 
able in  this  proceeding  for  the  value  of  such  property. 

The  garnishee  filed  exceptions  to  the  report  of  the  referee, 
and  a  motion  to  set  it  aside,  one  ground  of  which  was  ^<  that 
the  report  of  the  referee  fails  to  find  the  value  of  that  part 
of  the  property  which  was  exempt  from  execution  in  the 
liands  of  the  execution  defendant."  Another  ground  of 
exception  was  that  the  conclusion  that  the  garnishee  was 
answerable  in  this  proceeding  for  the  value  of  that  portion 
of  the  property  which  would  have  been  exempt  from  execu- 
tion in  Pennell's  hands  is  contrary  to  law^    The  circuit  court 
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overruled  the  motion  and  exceptions,  and  entered  judgment 
against  the  garnishee,  as  recommended  bj  the  referee,  for  the 
amount  of  plaintiff's  judgment  against  Fennell,  together 
with  the  costs  which  accrued  in  the  action  in  which  that 
judgment  was  obtained,  and  in  the  garnishment  proceeding. 
This  judgment,  it  will  be  observed,  is  based  upon  the  find- 
ings of  the  referee;  and  the  question  as  to  its  correctness 
depends  upon  whether  the  facts  found  show  a  liability  bj  the 
garnishee  for  the  amount  of  the  judgment.  The  finding  is 
that  the  garnishee,  when  he  was  served  with  notice  of  gar- 
nishment, had  in  his  possession  property  of  the  value  of 
$700  belonging  to  Pennell;  and  that  the  mortgage  under 
which  he  took  possession  of  it  was  fraudulent,  but  that  a  por- 
tion of  the  property  in  Pennell 's  hands  was  exempt  from 
execution.  Under  this  finding,  there  can  be  no  question  as 
to  the  liability  of  the  garnishee  for  the  value  of  that  portion 
of  the  property  which  was  not  exempt  from  execution;  but 
it  is  impossible  to  determine  from  the  finding  what  that 
value  is.  The  finding  is  that  the  value  of  the  property  in 
the  aggregate  is  $700,  but  there  is  no  finding  as  to  the 
separate  value  of  any  portion  of  it.  The  question,  then, 
whether  the  circuit  court  was  warranted  in  rendering  judg- 
ment against  the  garnishee  for  the  amount  it  did,  or  for  any 
amount,  depends,  we  think,  upon  whether  the  conclusion  of 
law  by  the  referee,  that  the  garnishee  is  answerable  for  the 
value  of  the  exempt  property,  is  correct.  If  the  garnishee 
had  received  the  proceeds  arising  from  the  sale  of  the  exempt 
property,  it  may  be  that  he  would  be  answerable  for  the 
amount  thereof.  Counsel  for  plaintiff  contends  that  lie 
would  be  so  liable,  but  whether  this  position  is  sound  or  not 
we  need  not  consider,  for  the  finding  does  not  determine  that 
any  portion  of  the  proceeds  arising  from  the  sale  of  the  prop- 
erty ever  came  into  his  hands.  The  question,  then,  is 
whether  the  garnishee  is  answerable  to  the  creditors  of  Pen- 
nell  for  the  value  of  exempt  property  by  reason  of  the  facts 
that  he  took  possession  of  it  under  the  mortgage  and  sold  it 
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for  Pennell's  benefit,  or  perniitted  him  to  sell  it.  In  our 
opinion,  he  is  not  rendered  liable  by  these  facts.  If  the 
mortgage  had  been  valid,  it  would  have  divested  Pennell  of 
his  privilege  or  right  of  exemption  in  the  property  only  so 
far  as  the  debt  secured  by  it  was  concerned.  Oollett  v. 
Jones^  2  B.,  Mon.,  19;  Evans  v.  St.  Paul  Harvester  Worksy 
68  Iowa,  204. 

But  the  finding  is  that  the  mortgage  in  question  is  invalid, 
and  that  Pennell  owed  the  garnishee  no  debt  which  could  be 
secured  by  it.  It  is  impossible,  we  think,  that  it  could 
have  been  more  eflfective  in  divesting  Pennell's  right  of 
exemption  than  a  valid  mortgage  which  secured  an  actual 
indebtedness  would  have  been.  The  property,  then,  was 
exempt  from  execution  when  the  garnishee  was  served  with 
the  notice  of  garnishment,  and  it  continued  to  be  so  exempt 
until  he  parted  with  the  possession;  and  there  is  no  princi- 
ple upon  which  he  can  be  held  answerable  to  the  creditors 
for  it.  We  reach  the  conclusion,  therefore,  that  the  circuit 
court  was  not  warranted  by  the  findings  of  the  referee  in  ren- 
dering judgment  against  the  garnishee  for  any  certain 
amount.  The  exceptions  and  motion  to  set  aside  the  finding 
should  have  been  sustained  on  the  ground  set  out  above. 

Another  ground  of  exception  to  the  report  was  that  the 
finding  that  the  mortgage  was  not  supported  by  a  considera- 
tion, and   that  it  was   driven   for   the  purpose 
evfden^to     ^^   putting    the    property    beyond     the    reach 
support.  q(  Pennell's  creditors,  is  not  supported  by  the 

evidence.  Appellant  insists  that  the  report  should  have  been 
set  aside  on  this  ground.  The  finding  of  the  referee  has  the 
force  of  a  special  verdict  by  a  jury,  and  this  court  would  be 
warranted  in  setting  it  aside  only  in  case  there  appeared  to 
be  an  absence  of  evidence  to  sustain  it.  Without  setting 
out  in  detail  the  evidence  upon  which  the  cause  was  submit- 
ted before  the  referee,  we  deem  it  sufficient  to  say  that  there 
was  evidence  tending  to  prove  the  facts  found  by  him,  and 
we  cannot  disturb  the  judgment  on  this  ground. 

Reversed. 
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BfiADLET  V.  Cole. 

1.  Taxes  on  Land:  payment  bt  holder  of  8hbriff*s  deed:  fail- 

ure OF  title:  recovery  of  rbalowner's  oramteb  with  notice: 
LIEN.  Where  one  holds  a  sheriff 's  deed  to  land,  and,  relyin^r  in  i^ood 
faith  apon  his  tille  under  such  deed,  he  pays  the  taxes  on  the  land,  hot 
the  title  is  afterwards  ac^judg^d  to  be  in  another,  he  may  have  a  lien 
established  upon  the  land,  as  against  such  other  person's  grantee  with 
notice,  for  the  amount  of  the  taxes  so  paid,  and  may  have  a  personal 
judgment  against  such  grantee  for  such  portion  of  the  taxes  as  were 
paid  after  he  became  the  owner  of  the  land ;  and  one  who  takef  the  land 
by  a  mere  quit-claim  is  charged  with  notice  of  the  equities  of  the  per- 
son so  paying  the  taxes.  See  opinion  for  cases  followed  and  distin- 
guished. 

2.  Former  Adjudioation:  how  far  binding.    A  former  adjudication 

in  a  cause  between  plaintiff  and  defendant's  grantor  does  not  bind  plaint- 
iff as  to  a  question  not  raised  in  that  cause. 

3.  Statute  of  Limitations:   non-resident  defendant:  cause  of 

action  arisinq  in  this  state:  instance,  a  cause  of  action  arising 
in  this  state  is  not  barred  by  the  statute  of  limitations  when  the  defend- 
ant has  always  resided  in  another  state,  though  it  might  be  barred  by 
the  laws  of  the  state  of  his  residence;  and  an  action  to  recover  taxes 
paid  by  mistake  on  the  land  of  another  in  this  state,  and  to  enforce  a 
lien  thereon,  is  based  upon  a  cause  arising  in  this  state.  Goodnow  v. 
8tryker,^2  Iowa,  221,  followed. 

4.  Innooent  Porohaser:  one  taking  by  quit-claim  deed  is  not. 

One  who  takes  land  by  a  mere  quit-claim  deed  is  charged  with  notice 
of  prior  equities  against  his  grantor. 

Appeal  from  Cetera  Gordo  Circuit  Court, 

Monday,  December  14. 

Action  to  recover  on  account  of  taxes  paid  by  plaintiff 
upon  certain  lands  claimed  by  hira,  the  title  to  which,  in  an 
action  between  the  parties,  was  adjudged  to  be  in  defendant. 
Plaintiff  asks  that  a  lien  for  the  amount  paid  by  him  be 
established  upon  the  lands.     Both  parties  appeal. 


Richard  Wilbery  for  plaintiff. 
Miller  <&  Cliggittj  for  defendant. 
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Beck,  Ch.  J. — I.  The  action  is  triable  in  this  court  de 
novo.  Plaintiff,  in  his  petition  and  amended  petition,  seeks 
1.  TAXKson  ^  recover  for  taxes  paid  upon  the  lands  from 
^ntbT"  1861  to  1874,  inclusive,  except  the  year  1872. 
sberfff'sdeed:  He  asks  that  a  lien  be  established  upon  the  lands 

failure  of  tl-      ^         ,  ,  ,  .  ,    , 

tie :  recovery   tor  the  amount  he  may  be  entitled  to  recover. 

of  real  own-  '* 

Si'tii^ice-  ^y  ^^®  decree  of  the  circuit  court  plaintiff  recov- 
uen.  gj.^^  f(,j.  tijg  taxes  paid  by  him  for  the  years  from 

1868  to  1874,  inclusive.  It  is  shown  by  the  record  that 
plaintiff,  during  the  time  he  was  paying  taxes  upon  the  lands, 
claimed  title  thereto  under  a  sheriff's  sale  and  deed  made 
upon  a  decree  of  foreclosure  of  a  trust  deed.  In  an  action 
brought  by  plaintiff,  and  finally  determined  in  this  court  in 
1877,  the  title  to  the  land  was  found  not  to  be  in  plaintiff, 
but  to  be  in  defendant.  See  Bradley  v.  Jamison^  46 
Iowa,  68. 

II.  The  record  establishes,  without  a  doubt,  that  plaint- 
iff paid  the  taxes  for  which  he  claims  to  recover,  in  good 
faith,  beleiving  that  he  had  a  valid  title  to  the  lands.  He 
claims  the  lands  under  a  judicial  sale  and  a  sheriff's  deed, 
and,  while  so  claiming,  paid  the  taxes.  His  title,  though 
held  defective,  certainly  amounted  to  color  of  title,  and  would 
have  made  any  possession  which  he  may  have  held  under  it 
lawful;  that  is,  he  would  not  have  been  regarded  as  a  mere 
trespasser.  Had  he  made  improvements  in  good  faith  upon 
the  lands  while  holding  possession  under  his  title,  he  could 
have  recovered  under  our  statute  the  value  thereof  before 
being  ejected  therefrom.  Code,  §§  1976-1987.  The  pay- 
ment of  taxes  being  made  in  the  lawful  exercise  of  ownership 
over  the  lands,  which  the  law  authorizes  under  color  of  title, 
and  in  the  discharge  of  the  duty  of  a  citizen,  the  plaintiff 
ought  to  be  protected,  and  ought  to  recover  for  the  outlays 
made  by  him  in  payment  of  his  taxes  in  an  action  against  the 
owner.  The  payments  being  made  for  the  protection  of  the 
property,  and  redounding  to  the  benefit  of  the  real  owner  of 
the  land,  he,  ex  wqrw  et  bonOy  ought  to  reimburse  plaintiff. 
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The  facts  of  this  case  bring  it  within  the  doctrine  of  Good- 
now  V.  Moultony  51  Iowa,  555,  and  Goodaow  v.  Stryker^  62 
Id.,  221,  and  distinguish  it  from  Garrigan  v.  Knight^  47 
Id.,  525,  as  held  by  the  majority  of  the  court.  Indeed,  it 
would  seem  thut,  as  plaintiff  in  this  case  claimed  title  under 
a  judicial  sale,  he  was  authorized  to  rely  upon  its  validity 
with  the  degree  of  confidence  which  the  tax-payer  in  the  case 
of  Goodnow  v.  Moulton  could  not  have  had,  as  he  did  not 
claim  under  such  a  sale.  All  men  presume,  as  does  the  law, 
that  judicial  proceedings  are  correct.  Resting  upon  this 
presumption,  one  acquiring  a  title  by  judicial  sale  is  surely 
authorized  to  regard  the  land  as  his  own;  and  for  its  protec- 
tion, and  in  the  discharge  of  his  duty  as  a  good  citizen,  he 
ought  to  be  permitted  to  pay  the  taxes  without  peril  of  loss. 

III.  Defendant  insists  that  the  question  of  plaintiff's 
right  to  recover  the  taxes  was  adjudicated  against  him  in  the 
^ .   action  wherein  it  was  found  and  adjudcred  that 

tiw'fS^'bUid-  ^^®  *^*^®  ^^  h®^^  ^Y  defendant.  But  we  do  not 
*"'•  find  that  the  question  was  presented  for  adjudi- 

cation  in  that  case.  Plaintiff  did  not  claim  to  recover 
therein  any  sum  advanced  by  him  in  payment  of  taxes.  He 
sought  no  relief  other  than  that  his  title  be  quieted.  Pay- 
ment of  taxes  by  plaintiff,  and  his  right  to  recover  therefor, 
were  not  matters  in  issue  and  adjudged  in  the  case. 

IV.  The  defendant  maintains  that  the  action  is  barred  by 
the  statute  of  limitations.  •Both  plaintiff  and  defendant  arc 
a-sTATUTBof    non-residents  of  the  state.     Plaintiff 's  cause  of 

iJmi^?dent  action  accrucd  upon  the  adjudication  that  defend- 
caiMeo?ao-  ant  held  the  title,  and  it  arose  in  this  state.  See 
ihiSstate?*  ^  Goodnow  V.  Strykev^  62  Iowa,  221.  Surely  his 
right  of  action  to  enforce  the  lien  upon  the  lands  arose  in  this 
state  where  the  lands  are  situated  and  nowhere  else. 

V.  At  the  time  of  the  payment  of  some  of  the  annual 
taxes  the  lands  were  not  owned  by  defendant,  being  conveyed 

to  him  afterwards.     It  is  insisted  that  plaintiff 
cannot  recover  therefor.    Jamison  acquired  the 
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lands  in  1860,  and  conveyed  them  to  defendant  in  January, 
1868,  by  qnit-claim  deed.  Plaintiff's  equitable  right  to  a 
lien  cannot  be  enforced  against  one  holding  the  lands  without 
notice  thereof.  But  a  grantee  of  the  owner  of  the  lands  at 
time  of  the  payment  of  the  taxes,  who  had  notice  of  plaint- 
iff's equity,  and  purchased  subject  thereto,  stands  in  the 
shoes  of  his  grantor,  and  the  lands  in  his  hands  are  subject  to 
plaintiff's  claim  and  lien.  Defendant  acquired  the  lands  by 
quit-claim  deed,  and  is  charged  with  notice  of  plaintiff's  equi- 
.4.  iNKocEKT  tics,  aud  thc  law  regards  his  purchase  as  subject 
one't^fngby  thereto.  These  positions  are  based  upon  familiar 
deed  b  not  doctrines,  which  will  be  everywhere  admitted 
without  support  of  authorities.  Fogg  v.  Holcomhy  Qi  Iowa, 
621,  is  not  in  conflict  with  our  conclusion.  It  is  not  shown 
that  the  land-owner  in  that  case  was  chargeable  with  notice  of 
the  equities  of  the  tax-payer  existing  when  the  title  of  the 
lands  was  conveyed  to  him.  In  our  opinion,  plaintiff  is  enti- 
tled to  a  lien  upon  the  lands  for  all  the  taxes  paid  by  him. 
He  ought  not,  however,  to  recover  a  personal  judgment  against 
defendant  for  taxes  paid  before  he  became  owner  of  the  lands; 
but  such  a  judgment  should  be  rendered  for  the  taxes  paid 
afterwards.  The  cause  will  be  remanded  for  a  decree  in  har- 
mony with  this  opinion,  or,  at  plaintiff^s  option,  such  a 
decree  may  be  entered  here. 

Reversed  on  plaintiff's  appeal.     Affirmed  on  defendant's 
appeal. 
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Ooodnow  v.  Wells  et  al. 

1.  Taxes  on  Land:  patheht  tubouoh  histake  as  to  title:  rscot- 

ERT  PROM  REAL  OWNER:  INTEREST:  LIEN!  STATUTE  OF  LIMITATIONS! 

FORMBR  ADJUDICATION.  Manj  of  the  qaestions  raised  in  this  case, 
haying  been  often  determined  by  this  coart,  (see  cases  cited,)  are  not 
again  argued  in  the  opinion. 

2.  Practice  in  Supreme  Court :  errors  not  argued  not  consid- 

ered. Errors,  thoagh  assigned,  will  not  be  considered  unless  urged  in 
argument. 

3.  Administrator:  action  in  chancery  against  to  enforce  lien: 

KIND  OF  proceedings:  objection  too  late.  The  enforcement  of  a 
lien  upon  the  land  of  a  decedent  could  not  be  procured  in  probate  pro- 
ceedings, and  an  action  therefor  was  rightly  brought  in  chancery ;  and, 
even  if  the  proceedings  could  and  should  have  been  in  probate,  the 
administrator,  after  appearing  and  defending  in  the  court  below,  with- 
out making  objection  there  to  the  kind  of  proceedings,  could  not  make 
such  objections  for  the  first  time  in  this  court. 

4.  Public  Lands:  des  moinbs  river  grant:  when  lands  became 

taxable:  revision  of  1860.  §711.  Lands  acquired  from  the  state 
of  Iowa  under  the  Des  Moines  river  grant  became  taxable  the  year  after 
the  purchase  thereof  from  the  state,  under  §  711  of  the  Revision  of  1860, 
regardless  of  the  date  when  the  grant  was  confirmed  to  the  state  by  act 
of  congress.  Such  confirmation  related  back  to  the  date  of  the  purchase 
from  the  state,  and  inured  to  the  benefit  of  the  purchaser.  See  cases 
cited  in  opinion. « 

5.  State  and  Federal  Supreme  Courts:  interpretation  of  stat- 

utes OP  state:  conflict  of  decisions:  which  prevails:  illus- 
tration. It  is  a  rule  nowhere  disputed  that  the  decisions  of  the 
supreme  court  of  a  state,  interpreting  a  statute  of  such  state,  must  be 
followed  by  the  federal  courts;  and  where  the  supreme  court  of  the 
United  States,  upon  a  mistaken  view  of  the  purport  and  effect  of  the 
decisions  of  the  supreme  court  of  the  state  in  such  a  case,  renders  a 
decision  in  conflict  therewith,  such  decision  is  not  binding  on  the 
state  courts.  For  this  reason,  the  opinion  of  the  supreme  court  of 
the  United  States  in  Litchfield  r.  County  of  Waster,  101  U.  S.,  773. 
which  construes  §  711  of  the  Revision  of  1860,  and  holds  that  under  it 
lands  are  not  taxable  until  the  next  year  after  a  patent  could  be 
demanded  for  them,  being  based  upon  a  misunderstanding  of  decisions 
of  this  court  in  cases  cited  in  the  opinion,  and  in  conflict  with  those 
decisions,  is  not  to  be  followed  by  this  court 
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Appeal  from  Webster  Circuit  Court. 

Monday,  Deobmbeb  14. 

Action  in  chancery  to  recover  for  certain  taxes  paid  by 
plaintiif  *8  assignor  upon  lands,  the  title  whereof  was  in  the 
defendants  or  their  grantors,  and  to  enforce  a  lien  upon  the 
lands  for  the  amonnt  of  the  taxes  paid.  The  relief  prayed 
for  by  the  plaintiff  was  granted  by  the  decree  of  the  circuit 
court,  from  which  defendants  appeal. 

Theodore  Hawley^  for  appellants. 

Oeorge  Crane^  for  appellee. 

Beck,  Ch.  J. — I.  This  action  involves  no  facts  or  ques- 
tions of  law  which  have  not  before  been  presented  to  and 
1.  TAXES  ou      determined  by  this  court  in  the  numerous  cases 

land:  pay- 

™f  tok  "*"l?  '^^^"S'^^   *^   recover  taxes  paid  upon  lands  by 
ei^^from  real   claimants  thereto  unifer  the  grant  by  congress  to 
SBrfien*"**'"  the  Dubuque  &  Sioux  City  Eailroad  Company, 
ffations!'"™'  These  actions,  as  well  as  this,  were  prosecuted 
dication.  "'    against  the  claimants  under  what  is  called  the 
"Des  Moines  River  Grant,"  and  a  subsequent  joint  resolution 
of  congress  of  March  2,  1861,  which,  by  the  decision  of  the 
United  States  supreme  court,  were  held  to  pass  the  title  to 
the  lands  as  against  the  railroad  grant.      By  reference  to  the 
following  cases,  the  legislation  and  other  facts  involved  in 
the  questions  arising  in  regard  to  the  right  of  the  claimants, 
under  the  railroad  grant,  to  recover  for  taxes  paid  by  them 
against  the  holders  of  the  title  under  the  Des  Moines  River 
grant,  may  be  fully  discovered.     Iowa  Homestead  Co.  v. 
Webster  Co.,  21  Iowa,  221;  Dvhuque  <&  P.  R.  Co.  v.  Web- 
ster Co.,  Id.,  235;  Stryker  v.  PoUe  Co.,  22  Id.,  131;  Litch- 
field v.  Hamilton  Co.,  4:0  Id.,  66;  Goodnow  v.  Litchfield, 
59  Id.,  226;  Goodnow  v.  Stryker,  61  Id.,  261;  Same  v. 
Sam£,  62  Id.,   221;   Goodnoxo  v.  Litchfield,  63  Id.,  225; 
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Goodnow  V.  Moulton^  51  Id.,  555;  Litchfield  v.  County  of 
Webster^  101  U.  S.,  774;  Woloott  v.  Des  Moines  Co.,  5 
Wall.,  681;  Homestead  Co.  v.  Valley  Railroad^  17  Id., 
153. 

II.  It  is  insisted  by  counsel  for  defendant  that  the  action 
is  barred  by  the  statute  of  limitations  of  the  state  of  New 
York;  that  a  decision  in  a  prior  action  operates  as  an  adjudi- 
cation of  the  rights  of  the  parties  in  this  case;  and  that  the 
circuit  court  erred  in  allowing  interest  upon  the  sum  paid  by 
plaintiff  from  the  date  of  pnyment.  But  these  precise  points 
have  been  decided  by  this  court,  upon  the  same  state  of  facts, 
adversely  to  the  position  of  defendant's  counsel.  See  Good- 
now V.  StrykeVj  62  Iowa,  221 ;  Goodnow  v.  Litchfield^  63 
Id.,  226. 

III.  Objections  are  made  to  the  decree  upon  the  ground 
that  a  lien  is  enforced  against  certain  specified  land  and  upon 
2.  PBAcnoB     ^^^  lauds  owned  by  certain  defendants.     These 

coiut:'efron    objections  are  not  argued.     Attention  is  called 
SotcoiSid-      to  them  briefly  J>y  what  would  probably  be  con- 
sidered sufficient  as    an  assignment  of  errors. 
But  it  cannot  be  claimed  that  there  is  an  attempt  to  argne 
the  objections.     Under  a  familiar  rule,  we  are  not  permitted  to 
consider  objections  that  are  not  argued. 

IV.  One  of  the  defendants,  J.  P.  Doliver,  is  an  adminis- 
trator, and  his  intestate  held  title  to  the  land,  and,  if  alive, 
8.  ADMiNiB-     would  have  been  liable  to  plaintiff  on  account  of 

tioQincbau-    the  taxes  paid  by  him.     The  decree  runs  asrainst 

eery  against  *  */  o 

to  enforce       the  administrator,  and  is  made  a  lien  on  the  lands 

lieu:  kind  of  ' 

objection^*  "P^'^  which  the  taxes  in  question  were  levied. 
^^'  Counsel  for  defendant  now  object  to  the  decree 

"because  the  claim  upon  which  this  action  is  brought  had 
never  been  stated,  sworn  to  and  filed,  and  a  copy  served  on 
the  administrator;  nor  had  the  same  been  approved  by  the 
administrator."  This  objection  was  first  made  in  this  court, 
and  was  urged  in  no  form  in  the  circuit  court.  The  admin- 
istrator appeared,  and  answered  in  the  c^e,  urging  many 
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defenses,  but  nothing  of  this  kind.  If  there  is  anything  in 
it,  the  objection  conies  too  late.  The  circuit  court  has  juris- 
diction of  the  parties  and  the  subject-matter  of  the  action, 
and  could  have  entertained  proceedings  for  the  allowance  of 
the  claim  as  is  done  in  probate  cases.  It  also  has  jurisdic- 
tion of  the  case  in  law  or  chancery,  if  it  may  bo  prosecuted 
in  either  forum.  Now,  if  the  case  should  have  been  prose- 
cuted by  probate  proceedings,  the  defendant,  having  appeared 
and  presented  defenses  in  tliis  action,  cannot  now  defeat  it  on 
the  ground  that  the  claim  should  have  been  proved  in  the 
manner  prescribed  for  probate  cases.  It  is  simply  the  case 
of  the  prosecution  of  an  action  by  wrong  proceedings.  In 
addition  to  this,  it  may  be  said  that  the  relief  sought  in  this 
action  is  the  enforcement  of  a  lien,  which  could  not  have  been 
obtained  in  probate  proceedings.  The  action  was  therefore 
rightly  brought  in  chancery.  Baldwin  v.  Tattle^  23  Iowa, 
66;  McCrary  v.  Deming,  38  Id.,  527;  McNamev.  Malvifiy 
56  Id.,  362. 

V.  It  is  insisted  that  the  evidence  fails  to  show  an  assign- 
ment of  the  claim  to  plaintiff,  and  that  he  is  not,  therefore, 
the  real  party  in  interest.  But  the  abstract  before  us  shows 
that  the  due  assignment  of  the  claim  to  plaintiff  is  admitted. 

VI.  The  plaintiff's  grantors  claimed  title  t6  these  lands 
under  a  grant  of  congress  made  in  1856  to  the  Dubuque  & 
4.  PUBLIC        Pacific  Railroad  Company.     Defendant  acquired 

Mom4?wer    *^^^®  thereto  under. a  grant  by  congress  made  in 

fSSs  became  1846,  and  confirmed  and  extended  by  a  joint  reso- 

^n  of  W60,  lution  of  congress  of  March  2,  1861.     This  reso- 

lution  confirmed  the  grant  as  to  all   lands  above 

the  Raccoon  Forks  which  were  held  by  honajide  purchasers 

under  the  state.     The  state  conveyed  the  land  to  defendant's 

grantors  in  1858.     Now,  it  is  plain  that,  upon  the  passage 

and  approval  of  the  join  resolution,  the  title  of  the  land  passed 

from  the  federal  government  to  the  grantee  of  the  state.     The 

state  had  conveyed  the  land,  though  at  the  time  it  held  no 

title;  but  the  joint  resolution,  if  it  did  not  directly  vest  the 

Vol.  LXVII— 42 
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title  in  the  state's  graatee,  did  vest  it  iu  the  state,  and  that 
title  inared  to  the  benefit  of  the  grantee,  who  thereby  became 
clothed  with  the  title.  See  Wolcott  v.  Des  Moines  Co,j  5 
Wall.,  681,  687.  The  lands  in  question  are  above  the  Rac- 
coon Forks,  and  are  covered  by  the  legislation  and  convey- 
ance referred  to  above.  The  act  of  congress  of  July  12, 1862, 
extending  the  grant  of  1846  to  all  alternate  sections  of  odd 
nnmbers  within  five  miles  of  the  Des  Moines  river  above  the 
Raccoon  Forks,  does  not  apply  to  or  aflect  the  lands  in  con- 
troversy, for  they  had  already  been  confirmed  to  the  state  and 
its  grantees  by  the  joint  resolution  of  March  2,  1861.  We 
discover  that  the  title  fully  vested  in  defendant's  grantors 
March  2,  1861.  Under  the  laws  of  the  state  then  in  force 
(Revision,  §  710)  all  property  was  taxable  except  such  as  was 
exempted  by  Revision,  §  711,  which  provides  (page  7)  that 
government  lands  entered  or  located,  or  lands  purchased 
from  the  state,  shall  not  be  taxed  for  the  year  in  which  the 
entry,  location  or  purchase  is  made.  The  terms  "enter" 
and  "locate,"  when  applied  to  the  acquisition  of  lands  from 
th*  government,  have  a  fixed  and  certain  meaning,  and 
cannot  be  applied  to  the  grants  of  land  by  a  congressional 
act.  Lands  are  "entered"  when  purchased  at  the  government 
land-office,  and  "located"  when  "scrip,"  or  other  instruments 
calling  for  specified  quantities  of  land,  are  used  in  the  pur- 
chase of  the  lands,  which  are  then  said  to  be  "located"  under 
these  instruments. 

It  is  a  familiar  rule  that  congressional  grants  of  lands  of 
the  character  of  the  one  under  which  defendants  claim  oper- 
ate in  jprcBsenti,  and  pass  the  title  without  conveyances  or 
other  assurances.  It  sometimes  is  necessary  to  select  or  other- 
wise designate  the  lands  which  are  conveyed  by  the  grant,  but 
that  was  not  necessary  in  the  case  of  the  grant  in  question. 
It  cannot  be  said  that  the  lands  of  defendants  were  "entered" 
or  "located."  They  were  in  fact  conveyed  by  a  congressional 
grant.  It  i6  clear  that  the  provision  above  quoted,  except- 
ing lands  from  taxation,  does  not  apply  to  these  lands  as 
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having  been  "entered"  or  ^'located."  The  lands  were  not  pur- 
chased from  the  state  in  1861,  but  in  1858,  and  the  legisla- 
tion and  patentof  the  state  conveyed  the  state's  interest  in  the 
land;  and  the  interest  afterwards  acquired  by  the  state  inured 
to  the  purchaser,  and  his  title,  by  relation,  ran  back  to  the 
grant  by  the  state.  See  WoleoU  v.  Des  Moines  Gc^  supra. 
The  lands,  then,  cannot  be  exempt  from  taxation  as  having 
been  purchased  from  the  state  in  1861.  We  reach  the  very 
satisfactory  conclusion  that  the  lands  were  subject  to  taxation 
for  the  year  1861.  We  have  heretofore  held  that  lands 
acquired  under  the  Des  Moines  river  grant  were  taxable  for 
the  year  1861.  See  Stryker  v.  Polk  Co.y  22  Iowa,  131; 
Litchfield  V.  County  of  Hamilton j  40  Id.,  66;  Ooodnow  v. 
Stryker,  62  Id.,  221. 

VII.  Counsel  for  defendant,  in  support  of  the  position 
that,  under  section  711  of  the  Revision,  the  lands  in  question 
6.  STATE  and  ^^^^  exempt  from  taxation  for  the  year  1861, 
preraecourts:  cites  Litchfield  V.  County  of  Webster,  101  U.  S., 
tton  of^tat.  773,  which  construes  that  section,  and  holds  that 
coDrtictofde-  under  it  lands  are  not  taxable  "until   the  next 

cisions : 

valis^riMtra-  7^^  ^^^®^  *  patent  could  be  demanded  for  them.^' 
tion,  rpjjjg  decision  is  based  upon  a  mistaken  view  of 

the  purport  and  eifect  of  the  decisions  of  this  court  in 
McGregor  c6  M,  R,  li.  Go.  v.  Brown,  39  Iowa,  655;  lotoa 
Falls  cfe  S.  G.  R.  Go.  v.  Gherokee  Go.,  37  Id.,  488;  Good- 
rich V.  Beaman,  Id.,  563;  Jowa  Falls  cfe  S.  G.  R.  Go.  v. 
Woodhury  Go.,  38  Id.,  498.  These  decisions  hold  that  lands 
acquired  through  a  congressional  grant  to  the  state,  and  by  a 
grant  of  the  state,  become  taxable  when  the  conditions  of  the 
grants  are  performed, — or,  in  other  words,  when  the  lands 
have  been  "earned"  by  the  grantee  by  the  performance  of  the 
conditions  of  the  grant, — and  that  the  patent  for  the  lands 
issued  by  the  governor  of  the  state  is  evidence  that  the  lands 
were,  at  the  time  of  the  issuance  thereof,  so  "earned."  These 
cases  do  not  hold  that  lands  are  not  taxable  until  patents  are 
issued  therefor.     When  patents  are  spoken  of  in  these  decis- 
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ioas,  conveyances  from  the  state  by  the  governor  are  meant. 
As  a  matter  of  fact  the  United  States  has  never  patented 
lands  fo  the  state  nnder  the  Des  Moines  river  grants.  There- 
fore the  word  "patent,"  when  used  by  this  court  and  the 
United  States  supreme  court  in  connection  with  these  lands, 
must  be  understood  to  refer  to  conveyances  made  by  the 
state.  The  doctrine  of  this  court  is  that  hinds  held  under  the 
congressional  and  state  grants,  as  are  the  lands  involved  in 
this  action,  are  taxable  when  earned  under  the  conditions  of 
the  grant,  of  which  patents  issued  by  the  governor  of  the 
state  are  evidence.  As  we  have  seen,  the  lands  in  question 
were  conveyed  by  the  state  in  1868  to  defendant's  grantor. 
They  were  therefore  taxable  for  subsequent  years.  Doubt- 
less the  supreme  court  of  the  United  States  was  misled  by  the 
last  sentence  in  the  opinion  of  this  court  in  McGregor^  etc,^ 
R.  Co,  V.  Brown^  aupra^  which,  it  must  be  admitted,  is  not 
an  accurate  expression  of  the  eflTect  of  the  statute  and  our 
prior  decisions,  if  the  word  "patented"  is  to  be  understood  as 
referring  to  a  conveyance  by  the  United  States.  The  sen- 
tence is  in  these  words:  "Qovernment  lands  are  not  taxable 
until  a  year  after  they  are  patented;"  citing  Rev.,  1860,  § 
711.  The  statute  cited  declares  that  lands  are  not  taxable 
until  the  next  year  after  they  were  "entered"  or  "located"  or 
"purchased  from"  the  state.  Lands  "entered"  and  "located" 
may  be  and  often  are  taxed  before  patents  are  issued,  which 
are  sometimes  delayed  for  many  months.  It  is  plain  that 
the  word  "patented"  is  used  in  the  quotation  just  presented 
with  reference  to  conveyance  by  the  state,  and  not  to  patents 
by  the  United  States.  The  decision  of  the  United  States 
supreme  court  interpreting  the  statute  of  this  state  in  ques- 
tion is  clearly  incorrect,  and  in  conflict  with  prior  decisions 
of  this  court.  We  cannot,  of  course,  be  expected  to  follow 
it  and  overrule  our  prior  decisions.  It  is  a  rule  nowhere  dis- 
puted that  the  decisions  of  the  supreme  court  of  a  state  inter- 
preting a  statute  of  such  a  state  must  be  followed  by  the  fed- 
eral courts. 


k 
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The  foregoing  discussion  disposes  of  all  questions  in  the 
case.     The  judgment  of  the  circuit  court  must  be 

Affibiibd. 


GooDNow  y.  Plumb.  g  gjl 

1.  Taxes  on  Land:  patmbnt  through  mistakb  as  to  TrrLB:  rbooy- 

BRY.    Goodnow  V.  WelU^  ante,  p.  654,  followed. 

2.  Change  of  Venue :  objection  for  first  tihb  on  appbal.    As  the 

abstract  does  not  show  that  any  objection  was  made  below  to  the  change 
of  Tenne  here  complained  of,  such  complaint  cannot  now  be  considered. 

Appeal  from  Webster  District  Court. 

Monday,  Dbcembbb  14. 

AonoN  in  chancery  to  recover  for  taxes  paid  by  plaintiff 
upon  certain  lands  owned  by  defendant,  and  to  enforce  a  lien 
thereon  for  the  amount  so  paid.  A  decree  was  rendered  by 
the  district  court  granting  the  relief  sought  by  plaintiif. 
Defendant  appeals. 

Theodore  Hawley^  for  appellant. 

George  Crane^  for  appellee. 

Bbok,  Oh.  J. — T.  This  case  involves  the  same  questions 
of  law  arising  upon  like  facts  which  are  decided  in  the  second, 
sixth  and  seventh  points  of  the  opinion  in  Goodnow  v.  Wells, 
ante,  p.  654,  decided  at  the  present  term.  It  is  unnecessary 
to  discuss  these  questions  again,  or  to  notice  them  further 
then  to  announce  that  in  their  disposition  we  follow  our  rul- 
ing in  that  case. 

II.  The  venue  of  the  cause  was  changed  upon  motion  of 
plaintiff,  which  is  now  complained  of  by  defenda)it  as  errone- 
ous, for  the  reason  that  an  affidavit  upon  which  it  was  made 
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was  insufficient.  But  the  abstract  before  us  does  not  show  that 
the  order  making  the  change  of  venue  was  excepted  to  in  the 
court  below.  It  therefore  cannot  be  made  a  ground  of  objec- 
tion in  this  court. 

No  other  questions  are  presented  in  the  argument  of  coun- 
sel.    The  judgment  of  the  district  court  must  be 

Affirmed 


Gh>LD8MITH,    AbSIOKBE,   V.    "WlLLSON   BT   AL. 

1.  Detinue:  practice:  necbssitt  of  PROvmo  thb  talus  of  each 

ARTICLE.  In  an  action  for  the  recovery  of  specific  personal  property 
where  the  defendant  retains  the  property,  it  is  not  necessary,  in  order  to 
recover  a  judgment  for  the  value  of  the  property,  that  plaintiff  show 
the  value  of  each  article.  It  is  enoufph  for  such  purpose  to  show  the 
total  value  of  the  property  wronfirfully  detained. 

2.   :  :  FAILURE  TO  PROVE  YENUB  OF  PROPERTY.     An  actlOn  tO 

recover  specific  personal  property,  brought  in  the  county  where  the  defend- 
ant resides,  will  not  be  defeated  simply  because  of  failure  of  the  plaintiff 
to  prove  that  the  property  is  detained  in  that  county,  for,  if  it  be  conceded 
that,  under  §  3225  of  the  Code,  the  place  of  suit  is  determined  by  the 
location  of  the  property,  and  not  by  the  residence  of  the  defendant,  still 
the  action  may  be  prosecuted  to  judgment  in  the  county  of  defendant's 
residence,  unless  he  makes  application  for  its  removal  to  the  proper 
county,  under  §  2589  of  the  Code. 


:  BBOOVSRT  OF  MORTGAGED  CHATTELS  BY  ASSIGNEE  OF  MORT- 

OAOoii  FROH  ATTACHING  CREDITORS.  The  fact  that  Specific  personal 
property,  sought  to  be  recovered  from  attaching  creditors  by  an  assignee 
of  the  debtor,  is  under  mortgage  by  the  debtor,— the  mortgage  antedat- 
ing both  the  assignment  and  the  attachments — will  not  necessarily 
defeat  a  recovery,  because,  (1)  in  the  absence  of  a  showing  to  the  con- 
trary, the  mortgage  may  provide  for  a  right  of  possession  by  the  mort- 
gagor, (Code,  g  1927,)  which  right  the  assignment  would  pass  to  the 
assignee;  and,  (2)  even  if  that  is  not  the  case,  the  mortgagor  (and  his 
assignee  under  him)  is  entitled  as  against  all  the  world,  except  the  mort- 
gagee, to  the  possession  of  the  property;  (Evans  v.  St.  Paul  Harvtster 
Worha^  63  Iowa,  204;)  and  the  right  of  possession  b  the  ef^Bence  of  the 
action. 
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Appeal  from  Sac  District   Court. 

Monday,  Dboember  14. 

Action  for  the  recovery  of  specific  personal  property.  On 
the  ninth  day  of  January,  1884,  one  George  R.  Davis  exe- 
cuted and  delivered  to  plaintiff  an  instrument  which  purports 
to  be  a  general  assignment  of  all  his  property  for  the  benefit 
of  his  creditors.  This  instrument  was  filed  for  record  on  the 
day  of  its  execution,  and  on  the  eighteenth  of  the  same  month 
plaintiff  filed  his  bond  as  assignee.  The  defendant  Willson 
is  sheriff  of  Sac  county,  and  on  the  day  on  which  said  assign- 
ment  was  executed  he  received  a  writ  of  attachment,  which 
was  issued  in  an  action  brought  by  M.  Reigelman  &  Co. 
against  said  George  R.  Davis;  and  on  the  twelfth  of  said 
month  he  levied  said  attachment  on  a  portion  of  a  stock  of 
goods  in  a  store  building  in  which  Davis  had  carried  on  busi- 
ness as  a  merchant  before  the  assignment  to  plaintiff.  On 
the  fifteenth  of  January,  Kohn  Bros,  instituted  a  suit  against 
Davis,  in  which  they  also  sued  out  a  writ  of  attachment, 
which  was  placed  in  Willson's  hands  for  service,  and  was  by 
him  levied  on  the  balance  of  the  stock  of  goods  in  said  store 
building.  Plaintiff  thereupon  brought  this  suit  against  the 
sheriff  for  the  recovery  of  the  attached  property,  claiming 
possession  under  said  deed  of  assignment.  At  the  next  term 
of  the  district  court  the  attaching  creditors  appeared,  and 
made  application  to  be  made  parties  defendant.  This  appli- 
cation was  granted  by  the  court,  and  they  then  filed  separate 
answers,  after  which  they  moved  for  separate  trials,  and  this 
motion  was  sustained.  The  issue  between  plaintiff  and 
Reigelman  &  Go.  was  disposed  of  at  that  term,  but  Kohn 
Bros,  files  a  motion  for  a  continuance  of  the  cause  as  to  them, 
which  was  sustained,  and  the  issue  between  them  and  plaint- 
ifi'  came  on  for  trial  at  the  next  term.  In  their  answer  they 
allege  that  Davis,  at  the  time  he  executed  the  deed  of  assign- 
ment under  which  plaintiff  claims,  and  as  part  of  the  same 
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transaction,  also  executed  a  chattel  mortage  on  said  stock  of 
l^oods  to  the  Marion  County  National  Bank,  and  that  he 
intended  thereby  to  give  said  bank  a  preference  over  his  other 
creditors,  and  they  say  that  for  this  reason  said  assignment 
is  not  an  assignment  for  the  benefit  of  all  of  the  creditors  in  pro- 
portion to  the  amount  of  their  claims,  and  that  it  is  therefore 
void.  They  also  allege  that  said  assignment  was  executed  by 
Davis,  and  accepted  by  plaintiff,  with  intent  to  hinder  and  delay 
and  defraud  the  creditors  of  Davis.  The  answer  also  contains 
a  general  denial  of  the  allegations  of  the  petition.  *  On  the 
trial  plaintiff  introduced  in  evidence  the  deed  of  assignment 
and  an  inventory  of  the  estate  and  a  list  of  creditors,  which 
had  been  filed  in  the  office  of  the  clerk  of  the  district  court; 
also  his  bond  as  assignee.  He  also  introduced  evidence  tend- 
ing to  prove  the  value  of  the  stock  of  goods  in  the  aggregate; 
also  the  value  of  that  portion  of  the  stock  which  was  seized 
on  Reigelmau  &  Co.'s  attachment.  But  there  was  no  evi- 
dence of  the  value  of  the  specific  articles  constituting  the 
stock.  He  also  proved  by  the  sheriff  that  he  had  had  the 
stock  of  goods  in  his  possession,  and  that  plaintiff  had  served 
notice  on  him  of  his  claim.  Davis,  the  assignor,  was  one  of 
the  witnesses  examined  by  plaintiff  as  to  the  value  of  the 
stock  of  goods,  and  on  his  cross-examination  he  admitted  that 
on  the  second  of  January  he  executed  a  chattel  mortgage  to 
the  Marion  County  National  Bank  on  the  stock  of  goods  in 
question,  to  secure  an  indebtedness  which  he  was  owing  to 
said  bank.  But  the  mortgage  was  not  introduced  in  evidence. 
AVhen  plaintiff  rested,  defendants  moved  the  court  to  direct  the 
jury  to  return  a  verdict  for  them,  which  motion  was  sustained 
by  the  court,  and  judgment  was  entered  on  the  verdict  which 
was  returned  in  obedience  to  this  direction  of  the  court. 
Plaintiff  appeals. 

Charles  D.  Qoldsmith^  appellant,  pro  se. 

S,  2f,  Ellwood  and    Wright^  Baldwin  <&  HaldanSy  for 
appellees. 
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Rbbd,  J. — I.     The  grounds  of  the  motion  upon  which  the 

court  directed   the  verdict  for  defendants  are — Firsts  that 

plaintiff  had  not  proved  the  value  of  any  article 
1.  drtinub:     ^  .  /.      t  .  1      , 

Sec^^ss^t*         ^  recover  possession  of  which  this  action  was 

?a?ae°oVe^^ii  brought;  «<5(?omf,  plaintiff  had  not  proved  that  the 

article.  property  described  in  his  petition  was  unlawfully 

detained  by  defendant  Willson  in  Sac  county,  or  that  it  was 

so  detained  at  the  time  of  the  commencement  of  the  action; 

third  J  plaintiff's  evidence  shows  that  the  title  to  and  right 

of  possession  in  the  property  in  question  were  vested  at  the 

time  of  the  commencement   of  the  action   in  the  Marion 

County  National  Bank. 

It  is  alleged  in  the  petition  that  the  value  of  the  whole 
stock  at  the  time  the  first  attachment  was  levied  was  $5,668.10, 
and  that  the  value  of  that  portion  of  it  which  was  taken  on 
Kohn  Bros.'  attachment  was  $5,032.86.  Attached  to  the 
petition  is  what  is  alleged  to  be  an  inventory  of  the  stock, 
and  opposite  each  item  on  the  inventory  is  set  out  what  is 
alleged  to  be  its  value;  and  the  petition  alleges  that  certain 
of  the  articles  enumerated  in  the  inventory  were  taken  on  the 
attachment  of  Reigelman  &  Co.,  and  that  all  the  other  articles 
were  taken  on  the  writ  sued  out  by  Kohn  Bros.  As  stated 
in  the  statement  of  the  case,  plaintiff  introduced  evidence 
from  which  the  value  in  the  aggregate  of  the  goods  taken  on 
the  Kohn  Bros,  attachment  might  have  been  determined,  but 
gave  no  evidence  of  the  value  of  the  specific  articles.  The 
question  raised  by  the  first  assignment  of  the  motion  is 
whether  plaintiff  is  entitled  to  recover  in  this  form  of  action 
without  proving  the  value  of  the  articles  composing  the  stock 
of  goods  of  which  he  seeks  to  obtain  possession. 

It  is  provided  by  section  3238  of  the  Code  that  the  jury,  in 
actions  for  the  recovery  of  specific  property,  must  determine 
the  value  of  the  property  whenever  by  their  verdict  there 
will  be  a  judgment  for  its  recovery  or  return;  and  that,  when 
required  so  to  do  by  either  party,  they  must  find  the  value  of 
each  article.     It  is  also  provided  by  section  3239  that  the 


606  SUPItEME  COURT  OF  IOWA, 

Qoldsraith,  Aasignee,  v.  Willaon  et  al. 

jadgment  shall  determine  which  party  is  entitled  to  the  poB« 
session  of  the  property,  and  shall  designate  his  rights  therein 
and,  if  he  have  not  the  possession  thereof,  shall  also  deter- 
mine the  value  of  his  right;  and  section  3241  provides  that, 
if  the  party  found  to  be  entitled  to  the  property  be  not  already 
in  possession  thereof,  he  may,  at  his  option,  have  execution 
for  the  specific  delivery  of  the  property,  or  for  the  value 
thereof  as  determined  by  the  jury,  and  that,  if  any  article  of 
the  property  cannot  be  obtained  on  execution,  he  may  take 
the  remainder,  with  the  value  of  the  missing  articles.  It  is 
clear  from  these  various  provisions  that  the  object  of  the 
statute,  in  requiring  the  aggregate  value  of  the  property  to 
be  determined  by  the  jury,  is  to  enable  the  court,  by  its 
judgment,  to  afford  the  party  entitled  to  the  property  a  com- 
plete remedy,  in  case  it  cannot  be  obtained  on  execution,  or 
in  case  of  his  election  to  take  execution  for  its  value;  and  the 
object  of  requiring  the  jury  to  determine  the  value  of  the 
different  articles  is  to  afford  the  party  entitled  to  the  property 
a  complete  remedy,  in  case  he  elects  to  have  execution  for  its 
delivery  to  him,  and  any  of  the  articles  cannot  be  obtained  on 
execution. 

Plaintiff  was  not  in  possession  of  the  property  at  the  time 
of  the  trial.  He  had  not  given  the  bond  required  by  section 
3229  of  the  Code,  and  no  order  had  been  issued  by  the  clerk 
for  its  delivery  to  him.  If  the  jury  had  found  that  he  was 
entitled  to  the  possession  of  the  property,  and  had  also  found 
the  aggregate  value,  he  might  have  elected  to  take  execution 
for  that  value;  and  in  that  case,  the  court  could  have  entered 
such  judgment  on  the  verdict  as  would  have  afforded  him 
perfect  relief.  The  court  did  not  know  when  it  sustained  the 
motion  that  he  would  not  make  this  election,  in  case  he  suc- 
ceeded in  establishing  his  right  to  the  property.  He  had  no 
occasion  to  show  the  value  of  the  different  articles,  usless  he 
intended  to  take  execution  for  the  delivery  of  the  property; 
and,  as  he  introduced  no  evidence  of  their  value,  the  reasonable 
presumption  is  that  he  did  not  intend  to  make  that  election. 
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Defendants  had  the  right  under  section  3238,  if  any  interest 
of  theirs  would  thereby  be  protected,  to  require  the  jury  to 
find  the  value  of  the  different  articles;  but  such  finding  was 
clearly  not  essential  to  plaintiff's  right  of  recovery. 

II.  The  second  ground  of  the  motion  was  that  plaintiff 
did  not  prove  tliat  the  property  was  detained  in  Sac  county. 
^ .  It  is  alleged  in  the  petition  that  defendant  Will- 

provev^ue  ®^^  detained  the  property  in  that  county,  but 
of  property,  there  was  no  direct  evidence  as  to  where  it  was 
situated  when  the  suit  was  instituted.  We  are  of  the  opinion, 
however,  that  the  omission  of  plaintiff  to  prove  this  averment 
does  not  defeat  his  right  of  recovery.  It  is  provided  by  sec- 
tion 3225  of  the  Code  that  "  an  action  for  the  recovery  of 
specific  personal  property  may  be  brought  in  the  county 
where  the  property,  or  some  part  thereof,  is  situated.'*  It  is 
shown  by  the  pleadings  that  defendant  Willson  was  sheriff 
of  Sac  county,  and  he  is  presumed  to  be  a  resident  of  tliat 
county;  so  that,  if  the  action  may  be  brought  in  the  county 
of  the  defendant's  residence,  it  was  properly  brought  in  Sac 
county.  But  let  it  be  conceded  that  under  section  3225  the 
place  of  bringing  suit  is  determined  by  the  situation  of  the 
property,  and  not  the  residence  of  the  defendant.  Defend- 
ants' remedy,  however,  if  the  action  was  brought  in  the  wrong 
county,  was  to  move  to  transfer  it  to  the  proper  county;  antl, 
iQ  case  of  their  failure  to  make  such  application,  it  might  be 
prosecuted  to  judgment  in  the  county  where  brought.  Code, 
§  2589. 

III.  The  third  ground  of  the  motion  was  that  the  title  to 
the  property,  and  the  right  of  possession,  were  transferred  to 

the  Marion  County  National  Bank  by  the  chattel 

S*  '.  re- 

morP^rla  inortgage  given  by  Davis  before  the  assignment, 
HsnlKneeo?  ^^^  *'^*^  plaintiff  could  not,  therefore,. maintain 
from  attwoh-  ^^  action  for  possession  of  it.  To  entitle  plaint- 
iiig  cred  tors.  .^  ^^  recover  in  an  action  of  this  kind,  it  is  not 
essential  that  he  should  have  the  legal  title  to  the  property,  but 
he  may  recover  on  a  naked  right  of  possession.     While  the 
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eflTect  of  a  chattel  mortgage  may  be  to  vest  tlie  legal  title  of 
the  property  in  the  mortgagee,  the  qnestion  whether  the  right 
of  possession  is  in  the  mortgagor  or  mortgagee  depends  upon 
the  terms  of  the  instrument.  It  is  provided  in  section  1927 
of  the  Code  that,  "  in  the  absence  of  stipulations  to  the  con- 
trary in  the  mortgage,  the  mortgagee  of  personal  property  is 
entitled  to  the  possession  thereof."  It  is  therefore  compe- 
tent for  the  parties  to  stipulate  in  the  mortgage  that  the  right 
of  possession  shall  remain  in  the  mortgagor  until  the  condi- 
tions of  the  mortgage  are  broken.  There  is  no  presumption, 
then,  from  the  mere  fact  that  a  chattel  mortgage  has  been 
given,  that  the  mortgagor  is  divested  of  the  right  to  the  pos- 
session of  the  property  covered  by  it;  but  the  question 
whether  he  is  divested  of  that  right  is  determined  by  the 
stipulations  contained  in  the  instrument.  As  stated  above, 
the  chattel  mortgage  was  not  introduced  in  evidence.  It  was 
impossible,  then,  for  the  court  to  determine  which  of  the  par- 
ties to  it  was  entitled  to  the  possession  of  the  property,  and 
this  consideration  is  conclusive  as  to  this  ground  of  the 
motion. 

But  if  it  should  be  conceded  that  the  bank  had  the  right 
under  the  mortgage  to  the  possession  of  the  property,  it  would 
not  follow  that  plaintiff  cannot  maintain  the  action.  The  rights 
created  by  the  mortgage  exist  only  as  between  the  parties  to  the 
instrument  and  those  claiming  under  them.  The  mortgagor 
is  not  divested  by  the  mortgage  of  all  interest  in  the  property. 
By  the  instrument  he  passes  the  legal  title  and  right  of  pos- 
session to  it  to  the  mortgagee  as  a  security  for  the  debt;  but 
he  retains  the  right  of  redemption  and  the  ownership  until 
they  are  extinguished  by  the  foreclosure  of  the  mortgage.  As 
against  all  the  world,  except  the  mortgagee,  or  those  claiming 
under  him,  he  is  entitled  to  the  possession  of  the  property. 
The  case  in  this  respect  does  not  differ  in  principle  from  Evans 
9).  St.  Paul  harvester  Works,  63  Iowa,  204.  The  deed  of 
assignment  passed  to  plaintiff  all  interest  in  the  property  which 
remained  in  Davis  after  the  execution  of  the  mortgage.     Oim- 
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ble  V.  FergriBon^  58  Iowa,  414.  It  is  said  by  appellees,  how- 
ever,  that,  if  the  mortgagee  bscs  the  right  to  the  possession  of 
the  property,  he  may  maintain  an  action  for  its  recovery;  and, 
consequently,  if  plaintiff  can  recover  against  them,  they  may 
be  compelled  to  respond  to  both  parties  for  the  value  of  the 
goods.  But,  as  is  pointed  out  in  Evans  v.  St,  Paul  Harves- 
ter  WorJcs^  Bujpra^  th^y  have  it  in  their  power  to  protect  them- 
selves against  this  double  liability  by  having  the  mortgagee 
made  a  party  to  the  proceeding  and  its  rights  determined  by 
the  judgment. 

The  district  court  erred  in  taking  the  case  from  the  jury 
and  directing  the  verdict  for  defendants,  and  the  judgment 
will  be 

Rbvsssed. 


Johnson  v.  Pbnnbll  bt  al. 

1.  Eridenoe:  patbb  of  notb  and  mortgage:  pabol  to  contradict 
JUDOMBNT.  Wiiere  a  note  and  mortgage  were  pat  into  jadgmeni,  bat 
the  jadgment  was  silent  as  to  the  original  payee  of  the  note  and  mort- 
gage, parol  evidence  that  they  were  originally  made  to  one  not  the  judg- 
ment plaintiff  was  not  a  contradiction  of  the  judgment  record,  and  was 
properly  admitted  in  this  case. 

2. :  ACTION  TO    set  ASmE  CONVBYANCB    AS  FRAUDtJLENT:    WHAT 

ADMISSIBLE  UNDER  GENERAL  DENIAL.  Where  it  was  sought  to  set 
aside  a  conveyance  as  fraudulent,  and  the  answer  was  only  a  general 
denial,  evidence  which  tended  to  prove  that  defendant  acquired  title  to 
the  premises  under  the  foreclosure  of  a  valid  mortgage  given  to  a  third 
party  for  a  valuable  consideration,  the  title  to  which  he  (defendant)  ac- 
quired by  lawful  means,  was  admissible,  without  any  special  plea  of  such 
facts,  because  it  tended  to  negative  allegations  which  plaintiff  was  bound 
to  prove.  Such  facts  did  not  constitute  a  special  defense.  Compare 
Code,  g§  2704,^5718. 

8.  Frsadolent  Convey anoe :  insufficient  btidrnob.  The  evidence 
in  this  case  htld  insufficient  to  set  aside  a  title  to  land  on  the  ground 
that  it  was  held  in  fraud  of  creditors. 
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Appeal  from  Clarke  District  Court. 
Monday,  December  14. 

Plaintiff  is  the  owner  of  a  judgment  for  $1,352.98  and 
costs,  obtained  by  the  First  National  Bank  of  Osceola  against 
the  defendants  Edson  Pennell  and  C.  G.  Pennell.  He 
brought  this  action  to  subject  certain  real  estate,  the  title  to 
which  is  alleged  to  be  in  defendant  Charles  R.  Simmons,  to 
the  payment  of  said  judgment,  on  the  ground,  as  is  allied, 
that  the  Pennells  are  the  actual  owners  of  the  property,  and 
that  the  title  thereto  is  held  by  Simmons  in  trust  for  them,  and 
is  so  held  for  the  purpose  of  fraudulently  covering  the  prop- 
erty and  preventing  its  appropriation  for  the  payment  of  the 
debts  of  the  Pennells.  The  district  court  dismissed  the  peti- 
tion.    Plaintiffs  appeal. 

W.  M.  Wilson^  for  appellant. 
M,  Z.  Temple^  for  appellees. 

Eerd,  J. — It  is  alleged  in  the  petition  that  the  Pennells 
were  the  owners  of  a  large  quantity  of  lands  in  Clarke  county, 
the  title  to  which  was  held  by  themselves,  and  that,  being 
involved  in  debt,  they  entered  into  a  corrupt  agreement  with 
Simmons,  by  which  they  agreed  to  execute  to  him  a  sham 
mortgage  on  the  premises;  and  that,  in  pursuance  of  this 
agreement,  they  did  execute  and  deliver  to  him  a  mortgage 
thereon,  but  that  the  same  was  made  without  any  considera- 
tion, and  was  received  by  Simmons  solely  for  the  purpose  of 
hindering  and  delaying  the  creditors  of  the  Pennells  in  the 
collection  of  their  debts;  and  that  he  (Simmons)  subsequently 
instituted  a  suit  for  the  foreclosure  of  said  mortgage,  and 
obtained  judgment  foreclosing  the  same,  and  an  order  for  the 
sale  of  the  mortgaged  premises  on  special  execution;  that  such 
execution  was  subsequently  issued  on  said  judgment,  and  the 
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premises  were  offered  for  sale  thereon,  and  were  bid  in  bj 
Simmons  at  the  amount  of  the  judgment  and  costs,  and  the 
execution  was  returned  satisfied,  and  after  the  expiration  of 
tlie  year  for  redemption  a  sheriff's  deed  was  executed  to  Sim- 
mons, conveying  the  premises  to  him.  The  answer  of  the 
defendants  is  a  general  denial  of  all  the  allegations  of  the 
petition. 

I.     Plaintiff  introduced  in  evidence  a  deed  from  John  M. 

Gregg,  conveying  the  land  in  question  to  defendant  C.  G. 

Pennell,  also  a  record  of  the  jnd^ment  rendered 

1.  RVIDENCE:       ,  ,  ,  .  ,  .  1.1 

payee  Of  note  m  the  Circuit  court  in  an  action  wherein   the 

and  mort- 

w?onfnMUct  defendant  Charles  R.  Simmons  was  plaintiff  and 
judgmeit.  Q  Q  Pennell  and  Charles  E.  L.  Wilder  were 
defendants.  By  this  decree  the  plaintiff  therein  recovered 
judgment  against  C.  G.  Pennell  for  $4,222.20,  and  the  costs 
of  the  action-  It  also  foreclosed  a  mortgage  on  the  premises 
in  question  given  to  secure  the  indebtedness,  and  establishes 
the  same  as  a  superior  lien  on  said  premises  to  the  lien  or 
interest  therein  of  the  defendant  Wilder.  He  also  introduced 
the  judgment  docket,  the  sale-book  and  a  sheriff's  deed,  show- 
ing the  issuance  of  a  special  execution  on  said  judgment,  a 
sale  of  the  property  thereunder  to  Simmons,  and  a  subsequent 
conveyance  of  it  to  him  by  the  sheriff.  Neither  the  note  or 
mortgage  on  which  the  judgment  was  rendered,  nor  the  plead- 
ings in  the  case,  were  introduced  in  evidence,  and  there  is 
nothing  in  the  recitals  of  the  judgment  indicating  to  whom 
the  note  and  mortgage  were  originally  executed.  Plaintiff 
proved  that  no  mortgage  from  Pennell  to  Simmons  was 
recorded  in  the  office  of  the  recorder  of  deeds  of  the  county, 
lie  also  introduced  evidence  tending  to  prove  that  Simmons' 
circumstances  were  such  that  it  is  impossible  that  he  should 
have  advanced  to  Pennell  the  amount  of  money  for  which  the 
judgment  was  rendered.  Simmons  introduced  evidence  which 
tends  to  prove  that  the  note  and  mortgage  on  which  the  judg- 
ment was  rendered  wore  given  by  Pennell  to  Gregg  to  securt 
a  portion  of  the  purchase  price  of  the  land,  and  that  they 
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were  subsequently  purchased  of  Gregg  by  Simmons'  mother, 
who  gave  them  to  him.  Plaintiff  objected  to  the  introduction 
of  this  evidence  on  the  grounds  of  incompetency  and  irrele- 
vancy, and  counsel  insists  on  these  objections  in  this  court. 
He  contends  that  the  evidence  is  incompetent  because  it  tends 
to  contradict  the  record  of  the  judgment,  his  position  being  that 
the  record  is  conclusive  evidence  that  the  judgment  was  ren- 
,  dered  on  a  note  and  mortgage  given  by  Pennell  to  Simmons. 
But,  as  is  stated  above,  the  record  is  silent  on  the  question  as 
to  who  was  the  payee  of  the  note.  It  therefore  proves  noth- 
ing, except  that  Simraonsat  the  timeof  its  rendition  held  the 
title  to  the  note  and  mortgage  on  which  it  was  rendered. 
The  evidence  objected  to,  then,  has  no  tendency  to  contradict 
the  record.  It  simply  tends  to  prove  a  fact  which  is  not 
shown  by  the  judgment  record,  viz.,  the  identity  of  the  note 
and  mortgage  upon  which  the  judgment  was  rendered;  and 
we  think  it  competent  for  that  purpose. 

It  is  next  contended  that  the  evidence  is  not  relevant  to 
any  issue  made  by  the  pleadings.     As  stated  above,  the  an- 

swer  was  a  mere  denial  of  the  allegations  of  the 

aside^conVey.  Petition.      No   affirmative  defense  was  pleaded, 
SilfntfwSS^'  and  appellant's  position  is  that  the  facts  which 
SnderRenerai  the  evidence  tends  to  prove  would,  if  proven,  con- 
^"**^'  stitute  a  special  defense  to  plaintiff's  claim,  and 

that,  under  the  provisions  of  section  2718  of  the  Code,  they 
cannot  be  given  in  evidence  without  having  been  specially 
pleaded.  We  think,  however,  that  the  evidence  does  not 
tend  to  establish  a  special  defense,  but  that  it  tends  rather 
to  disprove  the  facts  which,  under  the  issue,  plaintiff  was 
bound  to  prove.  Plaintiff 's  allegation  is  that  defendant  Sim- 
mons obtained  the  title  to  the  land  by  purchase  at  sheriff's 
sale  under  the  foreclosure  of  a  mortgage  which  Pennell  had 
given  to  him,  and  that  this  mortgage  was  given  without  con- 
sideration, in  pursuance  of  a  corrupt  agreement  between  the 
parties  thereby  to  cover  the  property  and  place  it  beyond  the 
reach  of  Pennell's  creditors.     Under  the  issue,  he  was  bound 
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to  establish  these  facts.  He  introduced  evidence  which  tends 
to  prove  them,  and  which  he  claims  is  snfBcient,  if  uncontra- 
dicted, to  establish  them.  The  evidence  objected  to  certainly 
tends  to  disprove  the  facts  which  plaiatiff  was  required  to 
establish.  It  tends  to  prove  that  defendant  acquired  title  to 
the  premises  under  the  foreclosure  of  a  valid  mortgage  given 
to  a  third  party  for  a  valuable  consideration,  the  title  to  which 
he  acquired  by  lawful  means. 

It  is  provided  by  section  2704  of  the  Code  that  *'  under  a 
denial  of  an  allegation  no  evidence  shall  be  introduced  which 
does  not  tend  to  negative  some  fact  the  party  making  the  con- 
troverted allegation  is  bound  to  prove."  We  think  the  evi- 
dence is  admissible  under  this  rule.  It  is  insisted,  however, 
that  defendant's  answer  is  a  denial  that  he  has  title  to  the 
premises,  while  the  evidence  tends  to  prove  that  he  holds  it 
by  a  valid  title,  and  that  it  is  irrelevant  for  that  reason. 
When  fairly  considered,  however,  the  answer  amounts  to  no 
more  tlian  a  denial  by  defendant  that  he  acquired  the  title  in 
the  manner  and  by  the  means  charged  in  the  petition. 

II.     We  come  now  to  the  merits  of  the  controversy.     The 
evidence  shows,  without  any  doubt,  that  the  mortgage,  which 
3.  FBAtmu-      was  foreclosed  by   the  judgment  of  the  circuit 
Rnce^HMuSf-  court  in  the  case  of /Simm^TW  V.  G.  O.  Pennell 
dence.  and  Wilder^  was  given  by  Pennell  to  Gregg  to 

secure  a  portion  of  the  purchase  price  of  the  land  which  was 
sold  by  -Gregg  to  Pennell.  It  is  also  proven  by  the  testimony 
of  Gregg,  who  is  a  disinterested  and  creditable  witness,  that 
Mrs.  Simmons,  the  mother  of  defendant,  after  the  maturity 
of  the  note  paid  him  the  amount  then  due  thereon,  and  that 
he  indorsed  th6  note  and  delivered  it  and  the  mortgage  to  her, 
and  that  no  portion  of  the  debt  evidenced  by  the  note  was 
ever  paid  to  him  by  Pennell.  It  is  apparent,  therefore,  that 
plaintiff  must  establish,  before  he  can  recover,  either  that  Mrs. 
Simmons  in  the  transaction  with  Gregg  was  acting  as  the 
agent  of  Pennell,  and  that  the  money  she  paid  to  Gregg 
belonged  to  Pennell,  or  that  Pennell  had  paid  the  debt  evi- 
VoL.  LXVII— 43 
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denced  by  the  note  since  its  transfer  bj  Gregg  to  Mrs.  Sim- 
mons. We  do  not  deem  it  necessary  to  set  oat  in  this  opin- 
ion the  evidence  relied  on  by  plaintiff!  It  is  sufficient  to 
say  that,  in  our  judgment,  it  entirely  fails  to  establish  either 
of  said  facts. 

We  think,  therefore,  the  case  was  rightly  determined  by 
the  district  court,  and  the  jndgment  will  be 

Affibkbd. 


OoimoiL  Bluffs  Lodge  No.  49,  I.  O.  O.  F.,  v.  Billufs 

BT  AL. 

1.  Mortgage:  notice  of  senior  but  unbecorded  mortoaoe:  new 

XORTGAGB  TO  CORBBCT  lOSTAKB  IN  8BNI0B  MORTOAOS:  PRIORITT. 

Where  a  mortgagee  has  notice  of  a  first  bat  unrecorded  mortgage, 
which  is  recited  in  his  mortgage  as  being  a  first  lien,  he  cannot  claim 
that  his  mortgage  takes  precedence  of  a  new  mortgage,  ezecated  and 
recorded  after  his  mortgage,  to  correct  a  mistake  in  the  description  of 
the  property  in  the  first  mortgage. 

2.  Evidence:  inadmissible  under  issues:  objection  too  late  on 

APPEAL.  Where  eyidence  which  is  material  to  the  real  controyersy 
between  the  parties,  but  which  is  not  admissible  under  the  issues  as 
made  by  the  pleadings,  is  admitted  without  objection  in  the  lower  couit» 
it  can  not  be  objected  to  for  the  first  time  in  this  court 

Appeal  from  Pottawattamie  Circuit  Court. 

Tuesday,  December  15. 

Action  to  foreclose  a  mortgage.    There  was  a  decree  for 
the  plaintiff,  and  the  defendant  Bene  appeals. 

Wright^  Baldwin  <&  Haldane^  for  appellant. 

D.  C.  Bloomer^  for  appellee. 

RoTHEocK,  J. — ^Tlie  defendants  Rhoda  Billnps  and  J.  P. 
Billnps  executed  two  mortgages  upon  a  lot  in  the  city  of 
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Conncil  Blnflfs.  One  of  these  mortgages  was  made  to  the 
p]ainti£f,  and  the  other  to  the  defendant  Beno.  This  action 
was  brought  by  the  plaintiff  to  foreclose  its  mortgage.  Beno 
was  made  a  party,  and- it  was  claimed  by  the  plaintiff  that 
its  mortgage  was  prior  and  snperior  to  that  of  Beno.  Beno 
disputed  this  claim.  The  makers  of  the  mortgages  made  no 
defense,  and  the  issue  tried  in  the  court  below,  and  presented 
to  this  court,  involves  the  question  as  to  which  mortgage 
takes  priority  over  the  other.  The  facts,  as  disclosed  by  the 
record,  are  that  a  mortgage  to  the  plaintiff  was  executed  on 
the  twenty-seventh  day  of  November,  1883,  and  left  in  the 
custody  of  Hon.  D.  0.  Bloomer.  In  the  Month  of  Decem- 
ber of  the  same  year  the  defendant  Beno  called  on  Bloomer, 
and  informed  him  that  the  Billups  wished  to  borrow  money 
on  the  lot  on  which  the  Odd  Fellows  had  a  mortgage.  He 
inquired  the  amount  of  the  plaintiff's  mortgage,  and  asked 
for  a  description  of  the  lot,  saying  that  he  thought  the  lot  would 
be  good  for  $300  more.  A  mortgage  was  made  out  to  Beno 
in  Bloomer's  office,  and  the  matter  was  talked  over,  and  it 
was  fully  understood  by  Beno  that  the  plaintiff  held  a  mort- 
gage upon  the  lot,  which  was  the  first  lien.  The  mortgage 
to  Beno  recited  that  the  plaintiff's  mortgage  was  first  and 
Beno's  second,  and  that  the  premises  were  clear  of  encum- 
brance, excepting  a  mortgage  to  the  plaintiff.  The  mortgage 
to  Beno  was  executed  on  the  twenty-sixth  day  of  December, 
1883,  and  filed  for  record  on  the  next  day.  Sometime  after- 
ward Bloomer  discovered  that  the  plaintiff's  mortgage  did 
not  correctly  describe  the  lot  intended  to  be  mortgaged. 
Bloomer  then  procured  the  makers  of  the  mortgage  to  exe- 
cute a  new  one,  in  which  the  property  was  correctly  de- 
scribed, and  it  was  dated  back  to  November  27,  1883,  the 
date  of  the  first  mortgage.  This  substituted  mortgage  was 
made  on  the  sixth  day  of  May,  1884,  and  it  was  filed  for 
record  on  the  next  day. 

The  petition  of  the  plaintiff  declares  upon  its  last  or  sub- 
stituted mortgage.     It  is  not  alleged  in  the  petition  that  the 
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plaintiff's  mortgage  is  superior  to  that  of  the  defendant  on 
the  ground  that  the  defendant  had  notice  that  the  first  mort- 
gage was  intended  by  the  parties  to  be  a  lien  upon  the  lot 
owned  by  the  mortgagors.  That  Beno  had  such  notice  is  not 
disputed.  He  cannot  be  allowed  to  claim  that  he  did  not 
have  such  notice,  because  his  own  mortgage  expressly  pro- 
vides that  the  plaintiff's  mortgage  is  the  superior  lien. 
Counsel  for  appellant  claim  that  the  evidence  showing  that 
Beno  had  notice  is  inadmissible  under  the  issue  as  made  by 
the  pleadings.  We  think  this  objection  should  have  been 
made  upon  the  trial  in  the  circuit  court.  It  ought  not  to  be 
allowed  to  be  interposed  for  the  first  time  upon  appeal  in  this 
court.  It  was  competent  evidence  as  determining  the  rights 
of  the  contending  parties  as  to  the  priority  of  the  mortgages, 
and,  if  objection  had  been  made  to  it,  the  plaintiff  could  have 
at  once  amended  the  petition.  No  objection  having  been 
made,  the  plaintiff  Avas  warranted  in  believing  that  the 
defendant  was  content  to  try  the  real  controversy  between  the 
parties  without  insisting  on  technical  accuracy  in  the  plead- 
ings. 

Affirmed. 


-^-^1  Wood  y.  Whislbb. 

1.  Promissory  Note:  tntebest:  whether  payable  akfuallt  or 
kot:  construction.  The  notes  declared  on  bore  interest  at  the  rate 
of  7  per  cent  per  annum,  and  each  contained  the  following  clause:  "  If 
interest  thereon  is  not  promptly  paid  annually,  the  same  becomes  a  part 
of  the  principal,  and  shall  bear  the  same  rate  of  interest**  Held  that 
it  was  optional  with  the  maker  whether  he  would  pay  the  interest  annu- 
ally or  not,  and  that  no  action  on  the  notes  could  be  maintained  until 
the  principal  was  due. 

Appeal  from  Fremont  Circuit  Court. 

TlTESDAT^   DiOEMBBB    15. 
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Action  to  foreclose  a  mortgage.  A  demurrer  to  the  peti- 
tion, on  the  ground  that  it  does  not  show  that  the  debt 
secured  by  the  mortgage  is  due,  was  sustained.  PIaiuti£f 
appeals. 

TT.  P.  Ferguson^  for  appellant. 

James  MoCabe^  for  appellee. 

Beoe,  Oh.  J. — The  mortgage  was  executed  to  secure  two 
promissory  notes  each  dated  in  August,  1883,  one  due  in 
1887,  and  the  other  in  1888.  By  their  terms  they  draw 
interest  at  the  rate  of  seven  per  cent  per  annum,  and  each 
contains  a  condition  in  the  following  language:  "And  if 
interest  thereon  is  not  promptly  paid  annually,  the  same 
becomes  a  part  of  the  principal,  and  shall  bear  the  same  rate 
of  interest."  The  mortgage  contains  tlie  following  condition : 
<^  And  it  is  further  agreed,  if  default  shall  be  made  in  the 
payment  of  said  sums  of  money,  or  any  part  thereof,  princi- 
•pal  or  interest,  *  »  *  then  the  whole  amount 
of  the  indebtedness  to  become  due."  The  petition  alleges 
that  a  year's  interest  is  due  and  unpaid,  and  that,  by  reason 
of  default  in  payment  of  the  interest  at  the  end  of  the  year, 
the  whole  debt,  with  interest,  becomes  collectible.  The 
demurrer  assails  the  petition  on  the  ground  that  it  does  not 
show  that  the  debt,  or  any  part  tliereof,  is  due.  We  think  the 
demurrer  was  rightly  sustained.  Neither  the  notes  nor  mort- 
gage provide  for  the  payment  of  interest  annually.  They 
simply  provide  that  in  case  it  is  not  so  paid  it  shall  draw 
interest;  thus  leaving  it  optional  with  the  defendant  to  pay 
the  interest  at  the  end  of  each  year.  The  instrument  will 
bear  no  other  construction,  and  the  case  therefore  demands 
no  farther  consideration. 

Affibmed* 
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Farmer  v.  Hoffman,  Judge,  etc. 

1.  Constitational  Law:  procbkdinos  auxilia.rt  to  exxcutxoh: 
IMPBIBONMSKT  FOR  CONTEMPT.  Eiktnberty  V.  Edwards,  ante,  p.  619, 
followed. 

Tuesday,  December  15. 

Obrtiorari.  This  is  an  original  proceeding  in  this  court, 
the  object  of  which  is  to  review  an  order  made  whereby  the 
plaintiff  was  adjadged  gailtj  of  a  contempt. 

Cook  <b  Patterson^  for  plaintiff. 

Win^low  db  Vamumy  for  defendant. 

Sbevsbs,  J. — The  facts  in  this  case  are  substantially  the 
same  as  in  Eikenherry  v.  Edwards^  ante^  p.  619,  decided  at 
the  present  term,  and  therefore  the  judgment  of  the  circuit 
court  must  be 

Affirmed. 


Sawyer  v.  Brossart  bt  al. 

Sale  of  Land:  offer  bt  letter:  accept ancb  must  be  in  terms 
OF  offer:  iLLUPTRATioif.  B..  a  resident  of  California,  bj  letter 
addressed  to  plaintiff  at  his  place  of  residence  in  Iowa,  offered  to  sell 
certain  real  estate  to  plaintiff  for  $5,000.  Plaintiff  teleflrraphed  that  he 
would  take  the  property  at  that  price,  and  added:  "Money  at  your 
order  at  First  National  Bank  here.  Telegraph  me  immediately  when  to 
expect  deed.**  Htld  that  B.  was  entitled  under  his  offer  to  ha^e  the 
money  paid  to  him  at  his  place  of  residence,  and  to  deliver  the  deed 
there,  and  that,  as  the  acceptance  of  plaintiff  was  not  an  acceptance  of 
the  offer  as  made,  it  did  not  bind  B.,  and  specific  performance  could  not 
be  enforced. 
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Appeal  from,  Johnson  District  Court. 

Tuesday,  Dboeicber  15. 

This  is  an  action  to  enforce  the  specific  performance  of  an 
alleged  contract  for  the  purchase  of  certain  real  estate,  or  for 
the  recovery  of  damages  for  failure  to  perform,  if  it  be  found 
that  the  title  of  the  property  cannot  be  conveyed  to  the 
plaintiff.  The  cause  being  in  equity,  a  trial  was  had  to  the 
court,  and  a  decree  was  entered  for  the  defendants.  Plaint- 
iff  appeals. 

(7.  S,  Ranch  and  S.  H,  Fairallj  for  appellant. 

Boal  dk  Jackson,  for  appellees. 

EoTHEOCK,  J. — The  defendant  John  F.  Brossart,  a  resident 
of  Los  Angeles,  California,  was  the  owner  of  the  property  in 
controversy,  consisting  of  two  business  rooms  in  Iowa  City. 
On  the  twenty-first  day  of  September,  1883,  a  letter  was 
received  by  the  plaintiff  from  Brossart,  the  material  part  of 
which  is  as  follows:  "Tours  at  hand.  Ton  can  have  that 
building  for  thirty-five  hundred  dollars,  or  the  two  for 
$5,000.  Let  me  hear  from  you  at  once."  On  the  next 
morning  the  plaintiff  sent  the  following  telegram: 

"Iowa  City,  Iowa,  September  21,  1883. 

"«/i>An-  F.  Brossart^  Los  Angeles^  California:  Accept 
your  offer  for  two  building?  at  five  thousand  dollars.  Money 
at  your  order  at  first  National  Bank  here.  Telegraph  me 
immediately  when  to  expect  deed. 

"D.  F.  Sawyer." 

On  the  afternoon  of  the  twenty-first  day  of  September  a 
contract  of  sale  was  made  of  one  of  said  business  rooms  by 
Messrs.  Boal  &  Jackson  to  the  defendant  Noel,  at  an  agreed 
price  of  $5,000,  said  Boal  &  Jackson  claiming  to  be  agents 
of  Brossart  and  authorized  to  make  the  sale.  Said  agents 
also  sent  Brossart  a  telegram,  advising  him  of  the  sale  they 
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had  made.  Both  of  said  telegrams  were  received  by  Brossart 
at  the  same  time.  He  conveyed  the  property  to  Noel  in 
accord  with  the  contract  made  by  Boal  &  Jackson.  The 
plaintiff  claims  that  his  acceptance  of  the  offer  by  telegram 
was  binding  upon  Brossart,  and  that  the  contract  was  com- 
plete from  the  date  of  snch  acceptance.  It  is  also  claimed 
that  Boal  &  Jackson  were  not  authorized  by  Brossart  to  make 
a  sale  of  the  property;  and  it  is  charged  that  Noel  acted  in 
bad  faith,  and  fraudulently  interfered  and  prevented  the 
plaintiff  from  closing  up  the  purchase.  We  do  not  think 
said  claims  are  well  founded.  Noel  had  the  same  right  to  pur- 
chase this  property  that  the  plaintiff  had,  and  if  he  succeeded 
in  makino^  a  valid  purchase  he  only  prevented  the  plaintiff 
from  purchasing  the  property  at  much  less  than  its  value,  as 
the  evidence  shows. 

When  Brossart  learned  that  he  had  offered  the  property  at 
less  than  its  value,  or  in  any  state  of  the  case,  it  was  his  right 
to  stand  upon  a  strict  acceptance  of  his  offer.  We  do  not 
think  it  is  material  to  inquire  whether  Boal  &  Jackson  had 
authority  to  make  a  valid  sale.  We  think  that  Brossart  was 
not  bound  to  comply  with  the  acceptance  of  plaintiff,  because 
it  was  not  an  acceptance  of  the  offer.  It  was  coupled  with  a 
condition  with  which  Brossart  was  not  required  to  comply. 
It  was  Sawyer's  duty  to  pay  the  money  to  Brossart.  It  was 
a  direct  offer,  and  required  an  acceptance  in  the  terms  of  the 
offer.  Brossart  made  no  reply  to  the  telegram  from  plaintiff. 
It  was  his  right  to  ignore  it  by  silence;  and  all  the  evidence 
shows  that  fi*om  that  time  he  treated  the  negotiations  as  at 
an  end.  Brossart's  offer  entitled  him  to  have  the  money 
paid  to  him  at  Los  Angeles  and  to  deliver  the  deed  there 
The  conclusion  we  reach  finds  support  in  the  following  cases: 
Narthweateni  Iron  Co.  v.  Meade^  21  Wis.,  474;  Becker  v. 
Holt,  56  Id.,  100;  S.  0.,  14  N.  W.  Rep.,  8;  1  Pars.  Cont. 
(6th  Ed.),  475. 

Affibmed. 
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TuE  City  of  Bubungton  v.  Palmer. 

1.  Cities  and  Towns:  pavbd  street  torn  up  in  conbtructino 

sewer:  cost  of  rbpaiueno.  Where  a  street  has  been  paved  at  the 
expense  of  the  owners  of  abutting  property,  (Code,  §  466,)  and  the  paixe- 
ment  has  been  torn  up  in  the  construction  of  a  sewer,  it  cannot  be 
repaved  at  the  expense  of  the  abutting  property  owners,  but  restoring 
the  pavement  must  be  accounted  as  part  of  the  work  of  constructing 
the  sewer,  and  the  expense  thereof  must  be  paid  out  of  the  general 
fund  of  the  city.    (Code,  §  465.) 

2.  :    ACTION    TO    collect    special  tax:    no    counter-claim 

ALLOWED.  The  defendant  in  an  action  brought  by  a  city  to  collecf  a 
special  tax  cannot  set  up  a  counter-claim  against  the  city;  for  the  effect 
of  a  recovery  on  such  counter-claim  would  be  to  divert  the  tax  from  its 
special  purpose,  which  the  law  will  not  permit. 

Appeal  from  Des  Moines  Circuit  Court. 

Tuesday,  December  15. 

AonoN  to  recover  a  special  tax  assessed  for  macadamizing 
a  street.  There  was  a  judgment  in  the  circuit  court  for 
plaintiflF.  Defendant  appeals.  The  facts  of  the  case  appear 
in  the  opinion. 

Hedge  cfe  Blythe^  Newman  c6  Blake  and  J.  O.  Powers^ 
for  appellant. 

A.  M.  Antrolus  and  «/".  J.  Seerley^  for  appellee. 

Beoe.  Ch.  J. — I.  The  facts  disclosed  'by  the  pleadings 
and  evidence  upon  which  plaintiff  bases  its  right  to  recover 
in  this  action  are  those:  The  citj,  for  the  purpose  of  chang- 
ing the  course  of  a  creek  crossing  Valley  street,  caused  a 
double  sewer  to  be  constructed  from  the  creek  down  that 
street  to  the  river,  thus  conducting  the  water  of  the  creek  to 
the  river  through  the  sewer.  Valley  sti-eet,  before  the  work 
was  commenced,  was  in  good  condition,  having  been  before 
well   macadamized.     In  order   to   construct   the   sewer,   it 
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became  necessary  to  take  up  the  macadamizing  of  the  street, 
except  the  parts  adjacent  to  the  pavements  and  gutters,  of  the 
width  of  about  six  feet.  After  the  completion  of  the  sewers, 
the  city  proceeded  to  again  macadamize  the  street.  But,  a 
different  plan  for  the  work  being  adopted,  it  became  neces- 
sary, in  order  to  carry  it  out,  to  take  up  the  strips  of  old  work 
not  before  removed.  There  was  therefore  a  wholly  new 
macadam  pavement  constructed  upon  all  the  parts  of  the 
street  along  which  the  sewer  was  built.  A  levy  of  a  special 
tax  upon  the  abutting  property  to  pay  for  the  cost  of  the  new 
macadamizing  r'as  made  by  the  unanimous  vote  of  the  city 
council.  See  Code,  §  466.  To  collect  this  tax  the  action 
before  us  was  brought.  The  defendant  pleaded  a  counter- 
claim for  injury  sustained  by  reason  of  the  negligent  and 
improper  prosecution  of  the  work.  A  demurrer  to  this 
defense  was  sustained.  The  defendant  insisted  in  the  court 
below  that  plaintiff  is  not  authorized  by  the  statute  to  make 
a  special  assessment  upon  the  abutting  property  to  pay  for 
the  work;  that  it  was  the  duty  of  the  city  to  restore  the  street 
to  as  good  condition  as  it  was  before  the  work  commenced, 
paying  therefor,  out  of  the  general  revenue  of  the  city,  the 
cost  thereof,  being  a  part  of  the  expense  of  constructing  the 
sewer,  which  is  by  law  paid  out  of  the  general  revenue  of  the 
city.  Code,  §  465.  The  question  presented  by  this  position 
of  defendant  was  raised  by  a  demurrer  to  plaintiff's  reply 
to  defendant's  answer.  It  was  and  is  a  controlling  question 
in  the  case. 

II.  It  will  be  observed  that  two  questions  are  in  the  case, 
which,  stated  in  logical  order,  are  as  follows:  (1)  Has  the 
city  authority  to  levy  an  assessment  upon  abutting  lots  to 
replace  good  and  sufficient  macadamizing  removed  and  de- 
stroyed by  it  in  constructing  the  sewer,  the  new  macadamiz- 
ing being  of  a  character  different  from  the  old  work  ?  (2) 
May  the  defendant,  in  an  action  for  the  recovery  of  a  special 
assessment  for  the  improvement  of  a  street,  plead  a  counter- 
claim ? 
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III.  Code,  §  465,  declares  that  cities  and  towns  <<  shall 
have  power  to  provide  for  the  grading  and  repairs  of  any 
1.  CITIB8  and    street,  avenue  or  alley,  and  the  construction  of 

street  iora^      sewers,  and  shall  defray  the  expenses  of  the  same 

up  In  con-  --  irtXi.!..  ^  «« 

Btnicting        out  of  the  ireneral  funds  of  such  city  or  town." 

sewer:  cost  of  °  •' 

repairing.  Section  466  declares  that  these  municipalities 
"  shall  have  power  to  construct  sidewalks,  curb,  pave,  gravel, 
macadamize  and  gutter  any  highway  or  alley  therein,  and  to 
levy  a  special  tax  on  the  lots  and  parcels  of  land  fronting  on 
such  highway  or  alley,  to  pay  the  expenses  of  such  improve- 
ment" It  is  plain  that  the  macadamizing  for  which  the 
assessment  in  question  is  made  was  not  done  for  the  repair 
of  the  street.  Its  expense,  therefore,  could  not  have  been 
paid  out  of  the  general  funds  of  the  city  on  the  ground  that 
the  work  was  done  for  repairs.  But  section  465  provides  that 
all  expenses  of  the  construction  of  sewers  shall  be  paid  out  of 
the  general  funds.  It  appears  to  us  that  the  cost  of  macadam- 
izing to  take  the  place  of  the  works  destroyed  in  building  the 
sewer  pertains  to  the  expense  of  the  sewer.  The  city  surely 
could  not  for  any  purpose  destroy  and  remove  the  macadam- 
izing of  the  street,  and  escape  from  the  obligation  of  restor- 
ing it.  If,  in  making  a  sewer,  it  becomes  necessary  to  do  so, 
the  city  should  restore  the  street  to  its  prior  condition,  and 
it  is  plain  that  the  cost  of  such  restoration  is  a  part  of  the 
expense  of  making  the  sewer.  No  obligation  under  section 
466  rests  upon  the  owners  of  abutting  property  to  pay  for 
such  restoration,  which  is  a  very  different  thing  from  the  new 
macadamizing  upon  streets  not  before  improved  in  that  way. 
The  owners  of  abutting  lots  may  be  charged  with  the  cost  of 
macadamizing  streets,  but  the  statute  does  not  provide  that 
this  burden  shall  be  repeated  whenever  the  city  may  destroy 
the  work  done  for  the  improvement  of  the  street.  These 
conclusions  are  not  only  in  harmony  with  reason,  but  reach 
just  results. 

IV.  The  other  question  in  the  case  involves  the  right  of 
defendant  to  set  up  a  counter-claim  in  an  action  brought  by  a 
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city  to  recover  a  special  tax.     In  our  opinion,  it 

t*on  ,V*  collect  cannot  be  done.  The  tax  is  levied  in  the  exer- 
daira^aiiow-  ^^®®  ^^  governmental  authority  conferred  by  the 
•*^  state  upon  the  city,  and  is  to  be  expended  for 

special  purpose  demanded  by  the  wants  of  the  public.  Surely 
the  tax-payer  has  no  right  to  divert  the  revenue  raised  by  the 
tax  to  purposes  other  than  those  for  which  it  was  levied. 
Did  he  possess  such  authority,  the  public  would  be  deprived 
of  benefits  which  municipal  governments  are  intended  to 
promote.  If  a  tax  levied  to  macadamize  a  street  may  be 
diverted  to  the  liquidation  of  damages  sustained  by  the  tax- 
payer by  reason  of  the  negligent  performance  of  the  work,  it 
is  plain  that  the  revenue  might  be  appropriated  to  a  purpose 
other  than  that  prescribed  by  law.  But  this  the  courts  will 
not  permit.  The  tax  is  set  apart  for  the  improvement, — it 
cannot  be  disbursed  for  other  purposes.  Defendant's  claim  for 
damages  is  to  be  paid  out  of  the  general  fund  of  the  city. 
If  he  may  plead  it  as  a  counter-claim,  the  special  fund  would 
be  devoted  to  general  purposes.  This  the  law  will  not  per- 
mit. We  conclude,  therefore,  that,  in  an  action  of  this  char- 
acter, a  counter-claim  cannot  be  pleaded.  This  conclusion 
is  supported  by  th^se  authorities:  Whiting  v.  City  of  Boa- 
t(in^  106  Mass.,  89;  Himmelmann  v.  Spandgelj  39  Cal.,  389; 
Cooley,  Tax'n,  13;  Dill,  Mun.  Corp.,  §  810. 

V.  It  will  be  observed  that  cinder  our  ruling  the  tax 
involved  in  this  case  cannot  be  recovered.  This  is  not  incon- 
sistent with  our  conclusion  that  a  counter-claim  cannot  be 
pleaded  in  the  action.  "We  hold  that  such  a  defense  cannot  be 
set  up  to  an  action  to  collect  a  special  tax.  Though  no 
recovery  of  the  tax  may  be  had,  yet  the  counter-claim  cannot 
be  pleaded,  for  the  reason  that  the  law  does  not  permit  such 
a  defense  in  actions  or  proceedings  to  enforce  the  collection 
of  taxes.  The  judgment  of  the  circuit  court  is  reversed,  and 
the  cause  is  remanded  for  a  judgment  in  harmony  with  this 
opinion. 

Beversed. 
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Bfebs  V.  Harris  et  al. 

1.  Promissory  IVote:  extension  of  time:  release  of  surbtt.    A    fiis  742 

promise  made  by  the  holder  of  a  note  to  the  principal  maker,  without 
any  consideration  to  support  it,  to  extend  the  time  of  payment  for  one 
year,  is  not  a  contract  bindinsr  upon  the  holder,  and  will  not  operate  to 
discharge  a  surety  who  does  not  consent  to  the  extension  of  time. 

2.  Consideration  for  Written  Contract  Presumed :  presumption 

NOT  CONCLUSIVE.  A  written  contract  is  presumed  to  be  founded  upon 
a  consideration,  but  the  presumption  may  be  rebutted  by  evidence. 

3.  Practice:   reliangb  on  defense  not  pleaded:   objection  too 

LATE  on  appeal.  An  objection  that  a  defense  i*elied  on  was  not 
pleaded  cannot  be  raised  for  the  first  time  in  this  court 

Appeal  J^rom  Mills  Distriot  Court. 

Monday,  December  15. 

Action  upon  a  promissory  note,  tried  to  the  court  without 
a  jury,  and  judgment  was  rendered  for  plaintiff.  Defendant 
appeals. 

Lexjois  cfe  Young  and  Stone  &  Gilliland,  for  appellants. 

WatkinSy  Williams  cfe  Wrighty  for  appellee. 

Beck,  Oh.  J. — I.  The  only  defense  pleaded  to  the  action 
is  that  plaintiff  entered  into  an  agreement  to  extend  the 
time  of  the  payment  of  the  note  for  one  year,  and  two  of 
the  defendants,  who  are  sureties  upon  the  note,  in  a  separate 
answer  allege  that  the  principal,  after  such  extension,  became 
insolvent.  This  defense  is  supported  by  certain  letters 
which  passed  between  the  plaintiff  and  the  principal  in  the 
note,  wherein  he  asked  plaintiff  whether  she  would  permit 
him  "  to  keep  the  money  longer."  In  reply,  she  informed 
him  that  she  would  permit  the  note  to  run  another  year. 
The  letters  show  no  proposition  on  the  part  of  defendant 
to  pay  any  consideration   for  extending  the  time  of  pay- 
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ment  of  the  note,  and  plaintiff  in  her  reply  demands  none. 
There  is  no  evidence  of  any  consideration  of  any  character 
paid  by  defendant,  and  plaintiff  testified  positively  that  there 
was  none.     Her  evidence  is  not  contradicted. 

II.  As  there  was  no  consideration  for  the  extension  of  the 
time  of  payment  of  the  note,  plaintiff's  agreement  to  that 
effect  was  not  binding  npon  her.  There  was  no  contract  for  an 
extension  of  time  which  the  law  will  recognize.  The  familiar 
rales  npon  which  these  conclusions  are  based  are  admitted  by 
all.  The  action  was  properly  brought  upon  the  note  before 
the  expiration  of  the  time  of  the  alleged  extension  of  pay- 
ment, and  the  sureties  were  not  discharged. 

III.  Counsel  for  defendants  insist  that  the  extension  of  the 
time  of  payment  of  the  note  is  a  valuable  consideration,  and 
will  support  a  contract.  This  proposition  is  true,  but  it  is 
not  applicable  to  the  case,  for  the  reason  that  the  principal  in 
the  note  made  no  promise  or  contract  to  pay  anything  for  the 
extension.  If  he  had  promised  to  pay  a  sum  for  the  exten- 
sion, the  consideration  therefor  would  have  been  found  in 
plaintiff's  agreement  to  extend  the  time  for  payment  of  the 
note.  But  no  such  promise  was  made  by  defendant  It  is 
insisted  that  the  contract,  being  in  writing,  imports  a  consider- 
ation. Code,  §  2113.  But  this  presumption  may  be  over- 
come by  evidence,  which  was  done  upon  the  trial. 

IV.  It  is  insisted  that  as  the  want  of  consideration  was 
not  pleaded  by  plaintiff  it  cannot  be  relied  upon  as  a  defense. 
If  there  is  anything  in  the  objection,  it  cannot  be  urged  in 
this  court,  for  the  reason  that  it  was  not  made  in  the  court 
below. 

The  judgment  of  the  district  court  is 

AFFntlOSD. 
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McGbew  V.  Downs.  1!^  «»? 

1.  Praotioe:  time  fob  appbarakcb  of  dbfbnoakt:  fowbb  of  coubt 

TO  FIX  BT  BULB.  Under  §  180  of  the  Code,  the  district  and  circait 
courts  haye  power  to  make  a  role  requiring  defendants,  when  so  notified, 
to  appear  and  plead  by  noon  of  the  first  day  of  the  term,  notwithstand- 
ing §  2599  of  the  Code,  and  that,  upon  failing  so  to  do,  default  will  be 
entered  against  them. 

2.  Judgment  by  Default:  on  what  tebms  sbt  aside:  affidavit 

OF  hebits.  a  judgment  by  default  cannot  l»e  set  aside  without  an 
aflSdavit  of  merits  on  the  part  of  the  defendant.  (Code,  §  2871.)  But 
such  an  affidayit  roust  set  out  the  facts  constituting  the  defense,  and  not 
the  affiant*8  mere  conclusion  that  he  has  a  good  defense.  See  authori- 
ties cited  in  opinion. 

Appeal  from  Pottawattamie  District  Court. 

Tuesday,  Deoembeb  15. 

Plaintiff  brought  this  action  against  the  defendant  to 
recover  damages  for  an  alleged  assault  and  battery.  By  the 
original  notice  defendant  wivs  cited  to  appear  and  defend 
before  noon  of  the  first  day  of  the  next  term  of  the  district 
court.  On  the  first  day  of  tlie  term  counsel  entered  an 
appearance  for  defendant,  and  announced  that  he  would  file 
an  answer  in  the  cause  on  the  next  morning.  After  this, 
and  on  the  same  day,  counsel  for  plaintiff  claimed  a  default, 
and  the  court  entered  a  default  against  defendant.  Four 
days  after  the  default  was  entered  defendant  filed  a  motion  to 
set  it  aside.  This  motion  was  overruled,  and  from  this  order 
defendant  appeals. 

G.  A.  JETohnes^  for  appellant. 

John  P.  Organ  and  C.  R.  cfe  E.  R.  Soott^  for  appellee. 

Reeh,  J. — In  citing  the  defendant  to  appear  and  defend 
on  the  first  day  of  the  term,  plaintiff  proceeded  under  the 
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1.  pbactick:  following  rule,  which  had  been  adopted  bj  the 
pearance*of  judges  of  the  district  and  circuit  courts  of  the 
power  of  *      Thirteenth  iudiclal  district:     "Rule  1.     In  all 

court  to  fix  by  i    .      .«.  .    ^ 

rule.  cases  the  plaintiff  may  inform  the  defendant  in 

the  original  notice  that  unless  he  appear  thereto  and  defend 
before  noon  of  the  first  day  of  the  term  at  which  he  is 
required  to  appear,  default  will  be  entered  against  him;  and 
when  the  defendant  is  served  with  such  notice  he  shall  demur 
or  answer,  or  do  both,  as  to  the  original  petition  before  noon 
of  the  first  day  of  the  next  term." 

I.  It  is  contended  that  this  rule  is  not  authorized  by 
statute,  and  hence  that,  as  the  statute  (Code,  §  2599)  pro- 
vides that  the  defendant  shall  be  cited  by  the  original  notice 
to  appear  and  defend  before  noon  of  the  second  day  of  the 
term,  he  cannot  be  adjudged  to  be  in  default  before  the  sec- 
ond day.  Section  180  of  the  Code  provides  that  "the  judges 
of  the  district  and  circuit  courts  in  any  district  may  provide 
by  general  rule  (1)  that  the  time  of  filing  pleadings  or- 
motions  shall  be  other  than  provided  in  this  Code;  (2)  that 
issues  in  all  or  a  part  of  the  counties  in  such  district  shall  be 
made  up  in  vacation;  *  ^^  *  ^4^  adopting 
such  other  rules  as  they  may  deem  expedient,  not  inconsist- 
ent with  this  Code."  It  is  very  clear,  we  think,  that  the 
power  to  adopt  the  rule  in  question  is  conferred  by  this  sec- 
tion. 

II.  "  Default  may  be  set  aside  on  such  terms  as  the  court 
may   deem  just,  among   which   must   be   that  of  pleading 

2.  JUDOMBNT  Issuably  and  forthwith,  but  not  unless  an  affidavit 
on  what*''*  of  merits  be  filed  and  a  reasonable  excuse  shown 
aside:  affl-  for  having  made  such  default."  Code,  §  2871. 
merits.  This  provision  contemplates  that  the  party  shall 

set  forth  in  his  affidavit  a  statement  of  the  facts  constituting 
his  defense.  This  was  not  done  by  the  defendant  in  this 
case.  He  stated  in  general  terms,  however,  that  he  had  a 
good  defense  to  plaintiff's  claim.  But  this  is  no  more  than 
the  expression  by  him  of  the  opinion  that  he  had  a  good 
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defense.  This  conrt  has  frequently  held  that  this  is  not  a 
compliance  with  the  requirement  of  the  statute.  Jcsger  v. 
Fvansy  46  Iowa,  188;  King  v.  Stewart^  48  Id.,  334. 

The  district  court  was  justified  on  this  ground  in  overrul- 
ing the  motion. 

Affibmbd. 


Van  Horn  v.  Redmon  et  al. 
1.  New  Trial:  motion  for:  amendment  more  than  three  days 

AFTER  YBRDKIT:  H  EWLT-DI8C0VERED  EVIDENCE.     SectiOD  2838  of  the 

Code  does  not  require  that  a  motion  for  a  new  trial  on  the  (ground  of 
newly-discorered  evidence  be  filed  within  three  days  after  verdict,  and 
where  a  motion  on  other  gronnds  was  daly  filed  within  that  time,  held 
that  an  amendment  on  the  ground  of  newly-discovered-  evidence  might 
properly  be  filed  later. 

Appeal  from  Montgomery  District  Cowrt. 

Tuesday,  December  15. 

This  is  a  controversy  involving  the  ownership  of  two  colts. 
The  form  of  the  action  is  replevin.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  the  defendants.  Plaintiff 
appeals. 

W.  H.  Redmon  and  TT.  S,  Strawn^  for  appellant 

Junkin  cfe  Deemer^  for  appellees. 

Rotheock,  J. — It  appears  from  the  record  in  the  case  that 
the  colts  in  question  were  once  owned  by  one  Wesley  Hall. 
At  the  time  he  became  the  owner  of  the  property  he  resided 
with  one  0.  H.  Hall.  Wesley  Hall  left  the  residence  of  C. 
H.  *Hall,  and  the  colts  were  in  a  pasture  upon  a  part  of  the 
plaintiff's  father's  farm,  which  was  in  the  possession  of  one 
Fryer.  Wesley  Hall  was  working  for  the  plaintiff's  father. 
Vol.  LXVIl— 44 
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The  plaintiff  claims  that  he  bought  the  colts  of  Wesley  Hall 
and  paid  him  the  contract  price  therefor.  He  took  possession 
of  them,  and  pat  them  in  a  pasture  belonging  to  and  in  the 
possession  of  his  father.  The  fence  was  broken  down  and 
the  colts  taken  away  by  C.  H.  Hall  and  the  defendant  Over- 
man, and  others,  under  the  claim  made  by  C.  H.  Hall  that  he 
was  the  owner,  having  purchased  them  from  Wesley  Hail 
before  the  alleged  purchase  by  the  plaintiff.  The  plaintiff 
sued  out  a  search-warrant,  and  the  colts  were  taken  possession 
of  by  virtue  of  the  warrant  by  the  defendant  Eedmon,  who 
is  a  constable.  The  plaintiff  then  commenced  this  action  in 
replevin  against  Eedmon.  The  defendant  Overman  inter- 
vened in  the  action,  and  claimed  that  he  was  the  owner  of 
the  colts  by  purchase  from  0.  H.  Hall,  and  the  issue  pre- 
sented for  trial  was  whether  the  plaintiff  or  Overman  was 
the  owner  of  the  property.  Overman  does  not  claim  by  any 
other  right  than  that  acquired  from  0.  H.  Hall.  No  ques- 
tion of  innocent  purchaser  without  notice  arises  in  the  case, 
and  the  evidence  was  directed  to  the  validity  of  the  alleged 
purchase  made  by  the  plaintiff  and  that  made  by  C.  H.  Hall. 
There  was  direct  evidence  supporting  the  claim  of  each  party. 
Tlie  alleged  purchase  by  C.  H.  Hall  was  prior  in  point  of 
time  to  that  of  the  plaintiff,  and  the  plaintiff  endeavored  to 
prove  that  no  purchase  whatever  was  made  by  Hall. 

The  verdict  in  the  case  was  returned  on  the  second  day  of 
April,  1884,  and  on  the  fifth  day  of  the  same  month  the 
plaintiff  filed  a  motion  for  a  new  trial,  setting  forth  a  num- 
ber of  grounds  therefor.  Two  days  thereafter  the  plaintiff 
filed  an  amendment  to  his  motion  for  a  new  trial,  setting  up 
the  additional  ground  of  newly-discovered  evidence.  This 
amendment  was  supported  by  a  number  of  affidavits  in  which 
the  affiants  state  facts  in  the  nature  of  statements  made  by 
C.  H.  Hall,  which,  if  true,  show  quite  conclusively  that  the 
claim  made  by  him  that  he  purchased  the  colts  was  a  ficti- 
tious pretense.  There  are  also  the  affidavits  of  plaintiff  and 
his  counsel,  which,  we  think,  show  that  there  was  no  lack  of 


DECEMBER  TERM,  1885.  691 

Ck>odnow  v.  LItehfleld. 

diligence  in  failing  to  discover  the  evidence  before  verdict. 
We  need  not  set  out  the  evidence,  nor  the  showing  of  dili- 
gence, in  detail.  "We  think  the  court  should  have  ordered  a 
new  trial  upon  this  ground. 

A  question  is  made  by  counsel  for  appellees  to  the  effect 
that  the  amendment  to  the  motion  for  a  new  trial  was  prop- 
erly overruled  because  it  was  not  filed  within  three  days  after 
verdict,  as  required  by  section  2838  of  the  Code.  The  ready 
answer  to  the  point  made  is  that  the  cited  statute  does  not 
require  a  motion  for  new  trial  upon  the  ground  of  newly-dis- 
covered evidence  to  be  filed  within  three  days.  The  record 
shows  that  the  amendment  was  filed  and  disposed  of  during 
the  term. 

It  is  proper  to  say  that  we  make  no  disposition  of  any 
other  question  in  this  case.  The  appellees  filed  an  additional 
abstract,  and  there  is  a  dispute  between  counsel  as  to  whether 
it  was  served  upon  counsel  for  appellant.  But  the  record 
upon  the  question  above  discussed  is  not  a  subject  of  contro- 
versy between  the  parties.  For  the  error  in  overruling  the 
motion  for  a  new  trial  the  judgment  will  be 

Beteksed. 


GboDNOW  V.  Litchfield.     (Two  Oases.) 

1.  Taxes:  payment  in  good  faith  on  anothbb's  land:  becovebt. 

Where  one,  not  officioaRly,  bat  in  good  faith,  relying  upon  a  belief  that 
he  has  a  good  title  to  the  lands,  pays  the  taxes  thereon,  but  the  title  is 
subsequently  adjudged  to  be  in  another,  he  may  recoTer  of  the  owner 
of  the  lands  the  amount  of  taxes  so  paid,  with  six  per  cent  per  annum 
interest  on  each  payment. 

2.  Public  Lands:  dbs  moines  riyeb  gbant  above  baccoon  fobks: 

WHEN  LANDS  BECAME  TAXABLE.  The  lands  covered  by  the  Des 
Moines  river  grant,  and  lying  above  the  Raccoon  forks,  were  taxable 
for  the  year  1861.    Chodnow  v.  Wells,  ante,  p.  654,  followed. 

3.  Pleading:  setting  fobth  chabacteb  of  plaintiff  as  tbustee 

of  EXPBE88  tbust.    Where  it  plainly  appeared  from  the  petition  that 
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pUdntiff  Biied  as  the  trostee  of  an  express  trost,  and  that  he  was  speci- 
ally authorized  to  bring  and  maintain  the  suit  in  his  own  name,  held 
that  the  petition  was  sufficiently  specific  as  to  that 

4.  Bemoval  of  Cause  to  Federal  Court:  trustbb  as  plaintiff: 

cmzBKSHip  OF  BBNBFiciART  NOT  CON8IDBKBD.  Where  a  trustee, 
inyested  by  assignment  with  the  title  to  the  claim  in  suit»  and  author- 
ized to  prosecute  it,  is  plaintiff,  and  a  citizen  of  the  same  state  with  the 
defendant,  the  cause  will  not  be  removed  to  the  federal  courts  on  the 
ground  that  the  person  beneficially  interested  is  a  citizen  of  another 
state.     Vimont  r.  Chicago  dt  N.  W.  R'y  Co.,  64  Iowa,  513,  followed. 

5.  Notary  Publio:  sbal  of  forbion  notary:  prbsumption  as  to 

CONTENTS  OF.  In  the  absence  of  evidence  to  the  contrary,  it  will  be 
presumed  that  the  lawa  of  another  state  are  similar  to  those  of  Iowa, 
and  that  they  require  notaries  public  to  use  a  seal  similar  to  that  required 
to  be  used  by  notaries  in  this  state. 

6.  Practioe  in  Supreme  Court:  presumption  as  to  bvidencb  on 

MOTION  FOR  CHANOB  OF  YBNUB.  In  the  abseucc  of  a  contrary  show- 
ing, it  will  h'i  presumed  that  the  court  below  acted  upan  suffioient  evi- 
dence in  allowing  a  change  of  venue;  and,  though  no  such  evidence  is 
found  in  an  abstract  purporting  to  contain  all  the  evidence,  yet  such 
presumption  will  be  entertained,  for  the  abstract  must  be  supposed  to 
refer  only  to  the  evidence  taken  on  the  trial  subsequent  to  the  change 
of  venue. 

7.  Notary  Publio:  jurisdiction:  presumption  in  favor  of.    An 

affidavit  bore  the  caption  *' State  of  Iowa,  County  of  Webster,'*  but 
appeared  to  have  been  sworn  to  before  a  notary  public  in  Dubuque 
county.  If  eld  that  it  must  be  presumed,  in  the  absence  of  other  evi- 
dence, that  the  notary  took  the  affidavit  within  his  own  county. 

Appeal  from   Webster  District  Court. 

Tuesday,  Deoembbb  15. 

These  cases  involve  claims  for  reimbarsement  for  taxes 
paid  upon  certain  lands  in  Webster  county.  There  were  judg- 
ments for  the  plaintiff,  and  the  defendants  appeal. 

C.  H.  Oatch^  for  appellants. 

Oeorge  Crane ^  for  appellee. 

Rotheook,  J. — I.    The  questions  in  these  cases  are  snb- 
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stantially  the  same,  and  require  but  one  opinion  for  their 
1.  taxes: pay-  determination.  They  are  in  many  respects  simi- 
Sfth*on '**^  lar  to  cases  already  determined  by  this  court 
iwid^  w-  involving  the  right  to  recover  for  taxes  paid  on 
covery.  what  is  known  as  the  Des  Moines  river  lands. 

The  whole  controversy  is  just  this:  The  lands  above  what  is 
known  as  the  "  Raccoon  fork  of  the  Des  Moines  river"  were 
for  a  long  time  in  controversy  between  what  is  known  as  the 
"  River  Grant"  and  the  *' Railroad  Grant."  The  claimants 
under  the  river  grant  finally  recovered  the  lands.  Pending 
the  various  contests  as  to  the  title  to  the  lands,  the  claimants 
under  the  railroad  grant  paid  large  sums  of  money  in  the 
discharge  of  taxes  upon  the  lands.  They  claim  that,  inasmuch 
as  the  claimants  under  the  river  grant  succeeded  in  obtaining 
the  lands,  they  ought  to  pay  the  taxes  thereon;  or,  what  is 
the  same  thing,  they  ought  to  reimburse  the  claimants  under 
the  railroad  grant  for  what  they  have  paid.  This  court  has 
been  of  that  opinion,  and  in  many  cases  which  we  have  deter- 
mined arising  out  of  these  matters  we  have  determined  that 
the  taxes  were  not  oflSciously  paid  by  the  plaintiffs  or  their 
assignors,  but  that  the  payments  were  made  in  good  faith, 
and  ought  to  be  repaid,  with  six  per  cent  per  annum  interest 
from  the  time  of  the  respective  payments.  The  payments  in 
these  cases  are  for  taxes  for  the  years  1861,  1862  and  1863. 
It  is  urfi:ed  that  the  lands  were  not  taxable  for 
lands: Des      year  1861.     We  had  occasion  to  examine   this 

Moines  River  *^ 

fiSlcoSn^^®  question  in  the  case  of  Goodnow  v.  Wells,  ante,  p. 
SSdffbecSSe  654,  decided  at  the  present  term,  and  we  there  held 
**"***^  that  the  lands  were  taxable  for  that  year,  and 

with  that  decision  we  are  content. 

II.     The  defendant  moved  to  require  the  plaintiff  to  make 

his  petitions  more  specific,  and  the  motions  were  overruled. 

3  YhKKmvQi  ^'^®  petitions  show  that  the  plaintiff  sues  as  the 
JhaiSctS'S  assignee  of  the  Dubuque  &  Sioux  City  Railroad 
Cwteeofex-  Company.  The  assignment  was  in  writing,  and 
press  trust,      ^j^^  ^^^^  .^  g^jjii^ji;^  ^jjjij  ^jj^  petitions^  and 
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made  part  thereof.  It  plainly  appears  from  the  petition 
that  the  plaintiff  sued  as  trastee  of  an  express  trust,  and  tie 
was  specially  authorized  to  bring  and  maintain  suits  in  his 
own  name  to  recover  the  taxes  in  question.  We  think  the 
petitions  were  sufficiently  specific. 

III.  The  defendants  filed  petitions  for  the  removal  of  the 
causes  to  the  circuit  court  of  the  United  States.     They  alleged 

4.  BEMovAi*  that  they  were  citizens  of  the  state  of  New  York, 
fedewS^court:  and  "that  the  plaintiff,  Goodnow,  is  only  a 
piainttff:         nominal  party  to  the  suits,  and  has  no  interest 

citizenship  of      ,         .         ,  i         .  .  , 

beneflciainr      therein  whatsoever,  but  is  prosecutms:  the  same 

notcousider-  ?  r  o  ^ 

«<*•  for  the  sole  and  exclusive  use  and  benefit  of  the 

Dubuque  &  Sioux  City  Bailroad  Company,  which  was  at  the 
commencement  of  the  suits  and  still  is  a  corporation  under 
and  by  virtue  of  the  laws  of  the  state  of  Iowa,  and  having 
its  principal  place  of  business  in  said  state  of  Iowa,  which 
said  railroad  company  directed  the  commencement  of  said 
suit,  employed  counsel  to  prosecute  the  same,  and  are  direct- 
ing and  controlling  the  prosecution."  The  petition  for  re- 
moval was  disallowed,  and  the  defendants  excepted,  and  assign 
the  ruling  as  error. 

If  the  petition  had  been  entertained  by  the  court,  and  the 
removal  ordered,  it  would  have  been  upon  the  ground  that  the 
controversy  was  really  between  citizens  of  different  states;  that 
is  that  it  was  an  action  between  the  Dubuque  &  Sioux  City  Kail- 
road  Company,  of  the  state  of  Iowa,  and  of  the  defendant,  a 
citizen  of  the  state  of  New  York.  But  the  assignment  to 
the  plaintiff  invested  him  with  the  title  to  the  claim  or  cause 
of  action,  and  authorized  him  to  prosecute  it  by  suit.  We 
have  recently  decided  that  in  such  case  a  party  has  no  right 
to  a  removal  of  the  cause  to  the  federal  court.  See  Vimont 
V.  Chioago  <&  N.  W.  R'y  Co.,  64  Iowa,  513. 

IV.  The  venue  of  the  actions  was  changed  from  the  cir- 

5.  iTOTABT       cuit  court  to  the  district  court  of  Webster  county 

puDllo :  seal  '' 

notaS^re-  ^^  *^®  application  of  the  plaintiff.  The  defend- 
to'Smtentsot.  ^^^^  insist  that  the  showing  made  for  the  change 
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of  venue  was  insufficient.     The  affidavit  of  the  plaintiff  in 
support  of  the  motion  to  change  the  venue  was  as  follows: 

"  State  op  Iowa,  County  of  Webster — In  the  Cieouit  Couet 
OF  SAID  County. 

"  Edward  K.  Ooodiiow  v.  Grace  C.  LUchfield. 

"  I,  Edward  K.  Goodnow,  being  first  duly  sworn,  depose 
and  say  that  lam  the  plaintiff  in  the  above-entitled  action; 
that  M.  D.  Miracle,  judge  of  this  court,  is,  to  the  best  of  my 
knowledge  and  belief,  so  prejudiced  against  me  that  I  cannot 
obtain  a  fair  trial  before  him,  and  that  the  existence  of  such 
prejudice  was  not  known  to  me  prior  to  the  last  continuance 
of  this  cause.  Edward  K.  Goodnow." 

^^  State  of  New  York^  County  of  New  York. 

"I,  A.  C.  Vaughan,  a  notary  public  in  and  for  the  county  and 
state  of  New  York,  do  hereby  certify  that  the  foregoing  affi- 
davit was  sworn  to  before  me,  and  subscribed  in  ray  presence, 
by  said  Edward  Goodnow  this  eighth  day  of  May,  a.  d.  1882. 
"Witness  my  hand  and  seal.  A.  C.  Vaughan, 

[Seal.]  "  Notary  Public,  Kings  County. 

**Ctf.  filed  in  New  York  County." 


ABTnTJR  C.  Vaughan, 

Notary  Public, 
Kings  Co.,  New  York  Co. 


It  is  objected  that  the  affidavit  was  not  authenticated  as 
required  by  the  law,  because  the  name  of  the  state  was  not 
impressed  on  the  seal  of  the  notary  public,  and 
the  case  of  Stevens  v.  Williams^  46  Iowa,  540, 
is  relied  upon  as  decisive  of  the  question.  In  that  case  a 
notary  public  in  Michigan  affixed  as  a  seal  to  a  certificate  to 
depositions  a  wafer,  with  his  name  and  the  name  of  the 
county  written  with  a  pen,  and  there  was  no  impression  on 
the  paper  or  wafer.  It  was  held  that,  as  no  proof  was  intro- 
duced that  the  laws  of  Michigan  were  diflTerent  from  our  own, 
the  authentication  was  not  sufficient. 

No  objection  is  urged  in  argument  as  to  the  sufficiency  of 
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the  Beal,  excepting  that  the  name  of  the  state  is  not  engraved 
thereon.     This  is  required  by  the  laws  of  this 

6*  PRACnCB 

In  supreme      state,  and,  while  it  is  true  the  laws  of  other  states 

court :  pre-  '  ' 

to^videnc?  ^^^  presumed  to  be  the  same  as  our  own,  unless 
ShjSgeSi  '^'  the  contrary  is  shown,  yet  we  think  it  is  fair  to 
venue.  presume   tliat  some  showing  was  made  in  the 

court  below  that  by  the  laws  of  New  York  the  name  of  the 
state  was  not  required  to  be  engraved  on  the  seal.  Levy  v. 
Wilson,  43  Iowa,  605.  We  think  this  should  be  presumed 
in  this  case,  because  it  does  not  appear  aflSrmatively  that  this 
specific  question  was  raised  in  tlie  court  below.  The  only 
objection  made  to  the  change  of  venue  was  a  general  exception 
to  the  order  making  the  change.  It  is  said  that  no  presump- 
tion can  be  entertained  that  any  evidence  was  introduced, 
because  it  appears  from  the  abstract  that  all  of  the  evidence 
introduced  in  the  court  below  is  contained  in  the  abstract. 
We  think  this  has  reference  to  the  evidence  taken  upon  the 
trial  of  the  case  in  the  district  court,  and  not  to  the  pre- 
liminary proceedings  in  the  circuit  court.  It  is  further 
7.  NOTART  objected  that  the  supporting  affidavit  for  a  change 
Siction :  pre*."  was  uot  properly  authenticated,   because  in  its 

sumption  in  ..•.,,       ^^  «  t  r>,  <• 

lavorof.  caption  it  is  entitled  "State  of  Iowa,  County  of 
Webster,"  and  it  appears  to  have  been  sworn  to  before  a  notary 
public  in  Dubuque  county,  in  this  state.  The  presumption 
is  that  the  notary  public  took  the  affidavit  within  his  own 
jurisdiction,  and  the  caption  does  not  show  that  it  was  sworn 
to  in  Webster  county. 

V.  There  is  no  other  question  in  these  cases  except  such 
as  have  been  already  determined  by  this  court  We  need  not 
cite  them.  The  most  of  them  are  cited  in  Goodnow  v. 
Wells,  ante,  p.  654,  decided  at  the  present  term. 

Affibmed. 
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Mills  County  Nat.  Bank  v.  Mills  Countt.  g  Jg  ' 

1.  County  WarrantB  on  Ditoh  Fund :  judombnt  against  ooitntt  *  ^ 
WHEN  NO  SUCH  FUND.  Wheie  a  ditch  has  been  constructed  by  the  -^  2M 
county  under  chap.  2,  title  10,  of  the  Ck>de,  and  warrants  have  been 
drawn  on  the  ditch  fund,  and  payment  thereof  is  refused,  when  pre- 
sented to  the  county  treasurer,  because  the  supervisors  have  not  raised  a 
fund  by  the  levy  of  a  tax,  as  contemplated  by  §  1214  of  the  Code,  the 
holder  of  the  warrant  is  entitled  to  a  judgment  against  the  county  for 
the  amount  thereof,  and  to  the  enforcement  of  payment  by  the  levy  of  a 
tax  in  obedience  to  the  provisions  of  the  statute.  It  is  not  necessary  to 
the  recovery  of  such  judgment  that  a  request  be  made  upon  the  super- 
visors to  raise  a  fund  by  the  levy  of  the  proper  tax,  and  that  such  request 
be  denied. 

TURSDAT,  DbOEMBEB   15. 

This  is  an  action  upon  two  county  warrants  drawn  by  the 
auditor  of  the  county  upon  the  treasurer.  There  was  a 
demurrer  to  the  petition,  which  was  sustained,  and  plaintijBT 
appeals. 

£.  B.  Woodruffs  for  appellant. 

Wathins  (6  Williams  and  Lewis  dt  Toungj  for  appellee. 

RoTHBOOK,  J. — ^The  warrants  upon  which  the  suit  was 
brought  are  as  follows: 

"Office  of  County  Auditor,        ) 
Glenwood,  Iowa,  October  2,  1879.  C 
"$1,646.44. 

^^Treasurer  of  Mills  CourUy:  Pay  to  Shannon,  Martin 
&  Co.,  or  bearer,  one  thousand  six  hundred  and  forty-six  dol- 
lars and  fourty-four  cents  out  of  the  Watkins  ditch  fund. 

"H.  F.  Wilson,  Auditor. 
"By  order  of  the  Board  of  Supervisors." 
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"Office  of  County  Auditor,        ) 
Glenwood,  Iowa,  November  5,  1883.  J 
"$1,741.96. 

^^Treaiurer  of  Mills  County:  Pay  to  Mills  Co.  National 
Bank,  or  bearer,  seventeen  hundred  and  forty-one  dollars  and 
ninetj-six  cents  out  of  the  ditch  fund. 

"S.  C.  OsBOBN,  Auditor. 
"By  order  of  the  Board  of  Supervisors." 

The  plaintiff  alleges  that  it  is  the  owner  of  the  warrants, 
and  that  on  the  day  of  their  respective  dates  they  were  pre- 
sented to  the  treasurer  of  the  county  and  payment  demanded, 
which  was  refused,  and  the  following  indorsement  was  made 
thereon,  and  signed  by  the  treasurer:  "Presented,  and  not 
paid  for  want  of  funds;"  and  that  said  warrants  were  again 
presented  to  the  treasurer  on  the  twelfth  day  of  February, 
1885,  and  payment  was  refused.  Judgment  is  demanded  for 
the  amount  of  the  warrants  and  interest. 

There  are  a  number  of  grounds  of  demurrer.  They  need 
not  be  set  out  in  full.  Their  substance  is  that  the  action 
cannot  be  maintained  because  the  warrants  are  not  payable 
out  of  the  general  county  fund;  that  they  are  drawn  upon  a 
special  fund,  and  must  be  paid  out  of  that  fund;  that  the 
action  cannot  be  maintained  because  it  is  not  alleged  that  the 
board  of  supervisors  refused  to  levy  a  tax  as  provided  by  law 
for  the  payment  of  the  warrants;  and  that  defendant  has  no 
power  nor  authority  to  pay  said  warrants  out  of  the  general 
fund. 

Chapter  2  of  title  10  of  the  Code  authorizes  counties  to 
locate  and  cause  to  be  constructed  ditches  or  drains,  when- 
ever the  same  will  be  conducive  to  the  public  health,  con- 
venience or  welfare.  The  work  is  required  to  be  let  to  the 
lowest  bidder,  and  the  auditor  is  required  to  draw  warrants 
in  favor  of  the  contractors.  By  chapter  85  of  the  Acts  of  the 
Eighteenth  General  Assembly,  these  warrants  are  required 
to  be  drawn  upon  the  drainage  fund.  Section  1214  of  the 
Code  provides  that  the  supervisors  shall  make  an  equitable 
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apportionment  of  the  expenses,  cost  of  construction,  etc., 
which  shall  be  assessed  among  the  owners  of  the  land  bene- 
fited by  the  construction  of  the  ditch,  in  proportion  to  the 
benefit  to  each  of  them,  and  the  assessment  may  be  levied 
upon  the  lands  of  the  owners  so  benefited,  and  collected  in 
the  same  manner  that  other  taxes  are  levied  and  collected  for 
county  purposes. 

It  will  thus  be  seen  that  ample  power  is  given  to  the 
county  by  its  board  of  supervisors  to  construct  ditches,  and 
to  provide  means  for  the  payment  of  the  expenses  attending 
the  same.  The  county  has  as  ample  power  to  provide  for 
the  payment  of  a  debt  incurred  for  the  construction  of  a  ditcli 
as  it  has  to  provide  for  the  payment  of  any  other  debt.  The 
only  difference  is  that  the  levy  of  taxes  therefor  is  to  be  made 
upon  the  persons  whose  property  is  benefited  by  the  improve- 
ment. The  authority  for  the  exercise  of  the  taxing  power  is 
as  ample  and  effective  as  it  is  for  any  other  lawful  purpose. 
The  claims  upon  which  the  suit  is  brought  have  been  audited 
by  the  board  of  supervisors,  and  the  proper  warrants  have 
been  drawn,  and,  upon  presentation  to  the  treasurer,  it 
appears  that  there  is  no  drainage  fund  with  which  to  pay  the 
debt.  The  question  is,  how  is  the  owner  of  the  warrants  to 
enforce  payment?  There  is  no  such  privity  between  him  and 
the  tax-payers  that  any  action  or  proceeding  can  be  main- 
tained against  them. 

It  is  claimed  that  a  demand  should  be  made  on  the  board 
of  supervisors  to  levy  a  tax,  and  that  no  suit  can  be  main- 
tained without  such  demand.  This  position  cannot  be  main- 
tained. It  is  the  duty  of  the  county  to  make  the  levy  with- 
out a  demand.  It  might,  with  the  same  propriety,  be  claimed 
that  the  holder  of  any  other  warrant  upon  the  county  must 
make  a  demand  that  a  tax  be  levied  to  pay  his  warrant  before 
he  can  maintain  an  action.  The  county  has  an  undoubted 
right  to  make  any  proper  and  lawful  defense  to  these  war- 
rants. If  it  has  no  defense,  the  plaintiff  is  entitled  to  judg- 
ment, and  to  the  enforcement  of  payment  by  the  levy  of  a 
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tax  in  obedience  to  the  requirements  of  the  statute  above 
cited.  We  do  not  determine  that  the  plaintiff  can,  by  man- 
damuSj  compel  the  county  treasurer  to  pay  the  warrants  from 
the  general  funds  of  the  county.  The  law  contemplates  that 
the  owners  of  property  benefited  by  the  ditch  must  pay  the 
cost  of  its  construction,  and  if  the  plaintiff  obtains  judgment 
upon  the  warrants,  the  method  of  raising  means  for  its  pay- 
ment is  plainly  pointed  out  by  statute.  We  think  the 
demurrer  to  the  petition  should  have  been  overruled. 

Revbbsxd. 


Oabhob  v.  Sturgeon  et  al. 


1.  Appeal:  fbom  obdbr  adiottino  nbw  bviobncb  in  lowbr  ooubt 
AFTER  REVERSAL.  Where  a  cause  appealed  to  this  court  was  reversed 
and  remanded  to  the  lower  coart  for  a  decree  in  accordance  with  the 
opinion  of  this  court,  and  defendant  was  then  permitted  in  the  lower 
court*  against  plaintiff  *§  olg'ection»  to  introduce  additional  evidence, 
Md  that  such  ruling  was  not  such  a  final  order  as  would  sustain  an 
appeal  to  this  court,  since  it  could  not  be  said- in  advance  that  such  evi- 
dence would  determine  the  case  against  plaintiff. 

Appeal  from  Webster  District  Court. 

Tuesday  Deoembbb  15. 

This  is  an  action  in  chancery  to  quiet  the  title  to  lands. 
The  fiskcts  involved  in  the  question  ruled  by  the  district  court 
appear  in  the  opinion.     Plaintiff  appeals. 

Wright  dk  Farrely  for  appellant. 

Hull  <&  Whitaher  and  G.  O.  Wright^  for  appellees. 

BboK)  Ch.  J. — I.  This  cause  has  before  been  in  this  court, 
65  Iowa,  147.  Upon  the  first  appeal  the  decree  dismissing 
the  petition  as  to  defendant  Sturgeon  was  reversed  upon  the 
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ground  that  it  was  not  supported  by  the  testimony.  After 
this  decision  Sturgeon  filed  his  motion  in  this  court,  asking 
that  the  cause  be  remanded,  with  leave  to  introduce  additional 
evidence,  which  was  overruled.  The  cause  was  finally 
remanded  to  the  court  below  for  a  decree  not  inconsistent 
with  the  opinion  of  this  court.  After  the  cause  was  sent  to 
the  district  court,  defendant  filed  a  motion  there,  supported 
by  affidavit,  asking  to  be  allowed  to  introduce  additional  evi- 
dence, which  was  sustained.  From  this  order  plaintiflF 
appeals.  The  main  and  controlling  question  in  the  case  arises 
upon  objections  thereto. 

II.  The  order  appealed  from,  regarding  it  as  in  effect  a 
ruling  of  the  court  below  permitting  new  evidence  to  be 
introduced  after  the  reversal  of  the  cause  in  this  court,  does 
not  so  involve  the  merits  of  the  case  and  so  materially  affect 
the  final  decision  that  it  will  support  an  appeal.  See  Code, 
§§  3163,  3164.  It  does  not  follow,  because  the  evidence 
will  be  considered  in  the  court  below,  that  the  decree  will  be 
against  plaintiff.  The  district  court  may  determine  that  it 
would  not  authorize  such  a  decree,  or  may  finally  conclude 
that  it  ought  not  to  be  considered  in  the  final  disposition  of 
the  case.  The  order  belongs  to  that  class  of  intermediate 
proceedings  the  effects  of  which  can  only  be  determined 

.  upon  the  final  decision  of  the  case. 

III.  It  is  said  that  the  evidence  admitted  under  the  order 
will  determine  the  case  against  plaintiff;  but  this  cannot  be 
said  until  there  has  been  an  adjudication  to  that  effect.  This 
conclusion  is  in  accord  with  the  doctrine  recognized  in  JSich' 
arda  v.  Burden^  31  Iowa,  305.  We  do  not  determine 
whether  the  court  below  rightly  ordered  the  admission  of 
evidence,  but  only  hold  that  no  appeal  may  be  taken  there- 
from. 

Defendant's  motion  to  dismiss  the  appeal  is 

Sustained. 
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I  ^    600 

,^~pr^'      1.  Intoxioating    Liqaors:    gb anting    psb^et    bt    supsRvisoRts: 
ffl26  129  rettbw  OF  PROCBBDiNos  BY  CRRTioRABi.    Uader  the  provisions  of 

§  1530  of  the  Code,  any  resident  of  the  county  may  appear  and  show 
caase  why  a  permit  to  sell  iotoxicatiog  liquors  should  not  be  granted  to 
an  applicant  therefor;  and  a  resident  of  the  county  who  thus  becomes 
a  partf  to  such  proceeding  is  entitled  to  have  the  proceedings  reviewed 
on  certiorari,  in  a  proper  case,  notwithstanding  he  has  no  pecuniary  or 
property  interest  that  is  affected  by  the  action  of  the  board.  Welch  v. 
Board  of  Supervisors,  23  Iowa,  199,  and  other  similiar  cases,  distin- 
guished. 
RoTHROCK,  J.,  dissenting, 

2.  :      I  ^fi,-% :*WHAT  quBSTiONS  considered.    The  decision 

of  a  board  of  supervisors  on  questions  of  fact  involved  in  a  proceeding 
cannot  be  reviewed  on  certioi^ari,  {Tiedt  v,  Carstensen,  61  Iowa,  334.) 
And  so  a  court  cannot  review  the  finding  of  the  board  on  the  question 
of  the  good  moral  character  of  an  applicant  for  a  permit  to  sell  liquors, 
or  as  to  whether  the  granting  of  the  permit  was  necessary  for  the 
accomodation  of  the  neighborhood;  but  where  the  complaint  is  that  the 
board  acted  without  any  certificate  of  good  moral  character  being  pre- 
sented to  the  county  auditor,  as  required  by  law,  a  question  of  jurisdic- 
tion is  raised,  which  is  proper  to  bd  considered  on  certiorari, 

3.  Leg^lation:  approval  of  governor:  when  nbcbss.abt:  bbpbal 

OF  CODE,  §  1527.  Under  §  16  of  Article  3  of  the  constitution,  bills 
which  are  presented  to  the  governor  within  the  last  three  dajrs  of  a 
session  of  the  general  assembly,  and  which  he  neither  signs,  nor  returns 
with  objections,  before  the  adjournment,  become  laws  only  in  case  he 
subsequently  approves  them.  It  is  not  sufficient  that  he  return  the  bill 
within  thirty  days  after  the  acljoumment  without  his  approval.  Accord- 
ingly, a  bill  passed  by  both  houses  of  the  Nineteenth  General  Assem- 
bly, repealing  §  1527  of  the  Code,  which  requires  an  applicant  for  a 
permit  to  sell  intoxicating  liquors  to  present  to  the  county  auditor  a  cer- 
tificate of  good  moral  character,  held  never  to  have  become  a  law,  and 
that  the  section  was  not  thereby  repealed. 

Appeal  from  Des  Moines  Circuit  Gowrt. 
Tuesday,  Deoembeb  15. 
Thbsb  causes  involve  the  same  questions,  were  sabmitted 
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OQ  the  same  a]i>3tract,  and  will  be  disposed  o£  in  one  opinion. 
Plaintiff  is  a  citizen  and  a  resident  of  Des  Moines  coantj, 
and  defendants  are  the  members  of  the  board  of  supervisors 
of  said  coanty.  G-eorge  Bandloon  and  John  Kneuzler  made 
application  to  the  board  of  supervisors  for  permits  to  manu- 
facture, buy  and  sell  intoxicating  liquors  in  said  county.  At 
the  time  appointed  for  the  hearing  of  said  applications 
plaintiff  appeared  and  showed  cause  why  such  permits  should 
not  be  granted.  The  board,  however,  granted  the  permits. 
Plaintiff  then  instituted  these  suits,  and  he  alleges  in  his 
petitions  that  the  lloard  of  supervisors  acted  unlawfully,  and 
exceeded  its  jurisdiction  in  granting  said  permits,  for  the  fol- 
lowing reasons:  (1)  That  the  applicants  therefor  did  not 
titst  procure  and  present  to  the  county  auditor  certificates 
signed  by  a  majority  of  the  legal  electors  of  the  township, 
town  or  ward  in  which  they  desired  to  sell  intoxicating 
liquors,  setting  forth  that  they  were  citizens  of  the  county,  and 
men  of  good  moral  character,  and  proper  persons  to  manu- 
facture, buy  and  sell  such  liquors.  (2)  That  said  applicants 
were  not  proper  persons  to  receive  such  permits;  that  they 
were  saloon-keepers,  and  had  been  constantly  engaged  in  the 
business  of  keeping  saloons  and  selling  intoxicating  liquors 
in  violation  of  the  laws  of  the  state  since  their  applications 
were  tiled.  The  prayer  of  the  petition  is  that  a  writ  of  cer- 
tiorari issue  commanding  the  defendants  to  certify  to  the 
circuit  court  a  transcript  of  the  records  and  proceedings  in 
reference  to  said  applications  and  the  granting  of  said  per- 
mits. The  circuit  court  sustained  demurrers  to  the  petition, 
and  from  these  orders  plaintiff  appeals. 

# 
Newman  cfe  Blake^  for  appellant. 

ffall  i&  Hitston^  for  appellees. 

Bbbd,  J. — I.     One  of  the  grounds  of  demurrer  is  that 
<<  plaintiff  has  no  right  or  interest  that  entitles  him  to  call 
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for  the  writ.     He  has  no  property  interest  or 

!•  IlfTOZICAT* 

iNo  liquors:     office  that  is  aflfected.**     The  general   rule  nn- 

grantlng  per-  ° 

vuora  "SS^  donbtedly  is  that  an  action  of  certiorari  or  man- 
ceeSingftT  ^^^^  Cannot  be  maintained  for  the  correction 
certiorari.  ^f  irregularities  or  errors  in  the  proceedings  of 
the  board  of  supervisors  by  one  having  no  pecuniary  interest 
in  the  proceedings.  This  has  been  i*epeatedly  held  by  this 
court.  See  Welch  v.  Board  of  SupervieorSy  23  Iowa,  199; 
Smith  V.  Toram^  37  Id.,  89;  Iowa  News  Co.  v.  Harris^  62 
Id.,  501.  But,  in  our  opinion,  the  present  case  is  not  gov- 
erned by  that  rule.  Section  1530  of  the  Code  is  as  follows: 
"At  such  final  hearing,  any  resident  of  the  county  may 
appear  and  show  cause  why  such  permit  should  not  be 
granted,  $tnd  the  same  shall  be  refused,  unless  the  board  shall 
be  fully  satisfied  that  the  requirements  of  the  law  have,  in  all 
respects,  been  complied  with;  that  the  applicant  is  a  person 
of  good  moral  character;  and  that,  taking  into  consideration 
the  wants  of  the  locality  and  the  number  of  permits  already 
granted,  such  permit  would  be  necessary  and  proper  for  the 
accommodation  of  the  neighborhood."  Under  this  provision, 
the  board  is  required  at  the  final  hearing  of  the  application 
to  determine  these  questions:  (1)  Whether  the  requirements 
of  the  law  have  been  complied  with;  (2)  whether  the  appli- 
cant is  a  person  of  good  moral  character;  and  (3)  whether 
the  permit  is  necessary  for  the  proper  accommodation  of  the 
neighborhood.  In  determining  these  questions  the  board 
exercises  judicial  functions. 

The  section  also  permits  any  citizen  of  the  county  to 
appear  at  the  hearing,  and  show  canse  why  the  permit  should 
not  be  grafted.  In  resisting  the  granting  of  the  permit,  he 
may  make  a  showing  with  reference  to  either  of  tlie  ques- 
tions which  the  board  is  required  to  determine.  He  may 
introduce  evidence  to  negative  either  of  the  facts  which  the 
statute  provides  mnst  be  proven  before  the  permit  shall  be 
granted.  He,  in  effect,  becomes  a  party  to  the  proceeding. 
He  has  the  right  to  call  and  examine  witnesses,  and  to  Intro- 
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dnce  documentary  evidence  on  the  hearing.  He  is  allowed 
to  do  this,  not  because  he  has  any  pecuniary  interest  in  the 
proceeding,  but  because,  as  a  resident  of  the  county,  lie  is 
interested  in  the  faithful  execution  of  the  laws  within  the 
county.  As  a  citizen  of  the  county  he  has  the  right  to 
demand  that  permits  to  sell  intoxicating  liquors  shall  be 
granted  only  to  persons  of  good  moral  character  who  have 
fully  complied  with  the  requirements  of  the  law,  and  when 
they  are  necessary  for  the  proper  accommodation  of  the 
the  neighborhood;  and  the  statute,  recognizing  his  right  in 
this  respect^  permits  him  to  become  a  party  to  any  proceed- 
ing for  the  granting  of  a  permit,  and  to  resist  the  applica- 
tion. As  the  law  permits  him  to^become  a  party  to  the  pro- 
ceeding, and  recognizes  in  him  such  interest  and  right  as 
entitles  him  to  become  a  party,  it  follows  necessarily,  we 
think,  that  he  is  entitled  to  have  the  proceeding  reviewed, 
and  the  errors  and  irregularities  therein  corrected,  by  the 
mode  prescribed  by  law  for  the  correction  of  errors  and 
irregularities  in  such  proceedings.  His  right  to  maintain  the 
actions,  then,  does  not  depend  upon  whether  any  property 
interest  of  his  is  affected  by  the  proceeding,  but  upon  the  fact 
that  he  was  allowed  to  become  a  party  to  it. 

II.  Another  ground  of  the  demurrer  is  that  "  the  appli- 
cation is  too  general,  and  would  require  the  court  to  try  the 

. facts  instead  of  the  lawfulness  or  regularity  of 

questions*^*  the  action  of  the  board."  The  decision  of  the 
considered.  board  on  the  questions  of  fact  involved  in  the 
proceeding  cannot  be  reviewed  on  certiorari.  Tiedt  v.  Oars- 
tenseuy  61  Iowa,  334.  Under  this  rule  the  court  could  not 
review  the  finding  of  the  board  on  the  question  of  the  good 
moral  character  of  the  applicant,  or  as  to  whether  the  grant- 
ing of  the  permit  was  necessary  for  the  accommodation  of 
the  neighborhood.  The  writ  of  certiorari  is  granted  when 
the  inferior  tribunal,  board-  or  officer  is  alleged  to  have 
exceeded  his  proper  jurisdiction,  or  is  otherwise  acting  ille- 
gally; (Code,  §  3216;)  and  it  cannot  be  said  that  the  board 
Vol.  LXVII— 45 
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has  acted  unlawfully  because  it  erred  in  the  determination  of 
n  question  which  it  was  required  to  determine  in  the  pro- 
ceeding. In  the  present  case  the  complaint  is.  not  that  the 
board  wrongly  determined  that  a  sufficient  number  of  elect- 
ors had  signed  the  certificate,  but  tliat  it  granted  the  permit 
without  any  certificate  having  been  presented  to  tlie  county 
auditor.  Appellees  contend  that  there  is  now  no  statute  in 
force  requiring  the  applicant  for  a  permit  to  sell  intoxicating 
liquors  to  present  such  certificate  to  the  auditor. 

In  1882  a  bill  was  passed  by  the  two  houses  of  the  gen- 
eral assembly  whicli  contained  a  provision  repealing  section 
8.  LKOI8LA-  1527  of  the  Code.  This  bill  was  presented  to 
provaioPgov-  the  govemor  for  his  approval  during  the  last 
fiecessayf "  three  days  of  the  session  of  the  general  assembly, 
aKfe!|i627.  but  he  did  not  sign  it.  Within  thirty  days  after 
the  adjournment,  however,  he  deposited  it  in  the  ofiSce  of  the 
secretary  of  state,  but  iiled  no  objection  to  it.  Counsel  for 
appellees  contend  that  this  bill  becan>e  a  law.  Their  argu- 
ment is  that  the  only  powers  with  reference  to  legislation 
with  which  the  governor  is  vested  is  the  negative  power  of 
veto;  and  that,  while  he  may  by  the  exercise  of  that  power 
prevent  a  bill  which  has  been  passed  by  the  general  assem- 
bly from  becoming  a  law,  his  assent  or  approval  is  not 
required  before  it  can  become  a  law.  The  provisions  of  the 
constitution  with  reference  to  this  subject  are  found  in  sec- 
tion 16  of  article  3  of  that  instrument.  It  is  there  provided 
that  every  bill  which  shall  have  passed  the  general  assembly 
shall,  before  it  becomes  a  law,  be  presented  to  the  governor; 
and  that  if  he  approves  it  he  shall  sign  it,  but  that  if  he  does 
not  approve  it  he  shall  return  it  with  his  objections  to  the 
liouse  in  which  it  originated,  and  that  it  shall  then  be  recon- 
sidered by  the  general  assembly,  and  that,  if  it  shall  again 
pass  both  houses  by  a  majority  of  two-thii-ds  of  the  members 
of  each  house,  it  shall  become  a  hiw  notwithstanding  the  gov- 
ernor's objection.  The  section  also  contains  the  following 
provision :     "  If  any  bill  shall  not  be  returned  within  three 
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dayg  after  it  shall  have  been  preeented  to  him,  (Sunday 
excepted,)  the  same  shall  be  law  in  like  manner  as  if  he  had 
signed  it,  nnless  the  general  assembly,  by  adjournment,  prevent 
such  return.  Any  bill  submitted  to  the  governor  for  his 
approval  daring  the  last  three  days  of  a  session  of  the  gen- 
eral assen^ly  shall  be  deposited  by  him  in  the  office  of  the 
secretary  of  state  within  thirty  days  after  the  adjournment, 
with  his  approval,  if  approved  by  him,  and  with  his  objec- 
tions, if  he  disapprove  thereof."  There  can  be  no  doubt, 
we  think,  as  to  the  eflTect  of  these  provisions.  Under  them 
the  governor  has  three  days  after  the  bill  is  presented  to  him 
within  which  to  approve  it  or  return  it  with  his  objections. 
If  he  approves  it  within  that  time,  it  becomes  a  law;  if  he 
neither  signs  it  nor  returns  it  with  his  objections  within  that 
time,  it  becomes  a  law  in  like  manner  as  if  he  had  signed  it, 
"  unless  the  general  assembly  by  adjournment  prevent  such 
return.*'  This  latter  provision  is  clearly  a  negative  provision. 
It  creates  an  exception  to  the  rule  established  by  the  preced- 
ing provision.  It  provides,  in  effect,  that  bills  which  have 
been  presented  to  the  governor  within  the  last  three  days  of 
a  session  of  the  general  assembly,  and  which  he  neither  signs 
nor  returns  with  objections  before  the  adjourDment,  become  laws 
only  in  case  he  subsequently  approves  them.  This,  we  think, 
is  the  necessary  effect  of  the  language  of  the  provisions.  It 
follows,  therefore,  that  section  1527  has  not  been  repealed; 
and  the  board  of  supervisors  acted  illegally  in  granting  the 
permits  without  tlie  certificates  required  by  it  having  been 
presented  to  the  auditor.  The  judgment  of  the  circuit  court 
will  be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings in  that  court. 

Hevbrsed. 

RoTHROOK,  J.,  dissenting. — I  cannot  assent  to  the  first 
point  in  the  foregoing  opinion.  The  statute  authorizes  any 
resident  of  the  county  to  appear  and  show  cause  why  a  per- 
mit should  not  be  granted^  but  it  does  not  authorize  him  to 
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iustitnte  an  original  action  to  amend  the  acts  of  the  board  of 
supervisors.  I  think  that  when  he  has  had  an  opportunity 
to  be  heard  before  the  board  his  right  to  make  farther  con- 
test is  at  an  end.  Withont  aathoritj  conferred  by  statute, 
he  can  have  no  standing  in  any  court,  because  he  has  no  such 
interest  in  the  matter  as  confers  upon  him  any  right  to  insti- 
tute an  action. 


Baicer  v.  Ryak. 


Venue :  pbbsonal  action  for  damagbs,  aided  bt  injuncttoh  to 

RBSTRAIN    COLLECTION    OF    JUDGMENT:    REMOVAL    TO    COUNTY    OF 

defendant's  residence:  injunction  DISSOLVED.  Defendant,  a 
resident  of  Jasper  county,  through  his  negligence  as  plaintiff  *s  attorney, 
(as  plaintiff  alleges,)  allowed  other  parties  to  procure  a  j  udgmen t  against 
plaintiff  in  the  district  court  of  Scott  county,  which  judgment  defendant 
afterwards  purchased,  and  was  about  to  enforce  against  plaintiff's  home- 
stead. Plaintiff  in  this -action,  also  brought*  in  -the  district  court  of  Scoit 
county,  seeks  to  reooyer  daiAagep  Nfavist  .defendant  for  hU  n^)igaic& 
and  to  offset  the  same  against  the  judgment,  and  to  eigoin  the  collection 
of  the  judgment  J)eriding"  the  action.'  Defendant'  moved  for  a  change 
of  the  place  of  trial  4o  the- county  of  his  residence,  and  for  a  dissolution 
of  the  iigunction.  HeXd  tbatl)oth  motioos  should  haye  been  sustained, 
because — 

(1)  The  action  for  damages,  being  a  mere  personal  action,  should  have 

been  brought  in  the  county  of  defendant's  residence,  (Code,  §  2586  J 
and  the  injunction  in  &id  thereof,  conceding  it  to  have  been  prop- 
erly allowed,  did  not  necessitate  tiie  bringing  of  the  action  in  Sc(^ 
.  county,  nnder  %  8390  of  the  0>de,  because  it  was  not  based  on  any 
alleged  defect  or  invalidity  in  the  judgment,  but  on  facts  subse- 
quently arising;  and  to  siich  a  case  the  statute  does  not  apply. 

(2)  The  ioju^ction' should  have'  been  dissolved  because  the  judgment 

was  admitted  to  be  valid  and  subsisting,  and,  in  the  absence  of  an 
allegation  of  defendant*s  insolvency,  plaintiff  was  not  entitled  to 
hare  execution  delayed  in  order  that  he  might  offset  his  demand  in 
oase  of  recovery. 

Appeal  from  Scott  District  Court. 
Tuesday,  December  15. 
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Action  in  equity,  in  which  an  injunction  was  asked  and 
obtained.  Certain  motions  made  by  the  defendant  were  over- 
ruled and  he  appeals. 

Winslow  c6  Varnumj  for  appellant. 

W.  A.  FoHter  and  Z.  A.  ElliSj  for  appellee. 

Sbevebs,  J. — The  petition  states  that  the  First  National 
Bank  of  Davenport  obtained  a  judgment  against  the  plaint- 
iff in  the  district  court  of  Scott  county,  and  that  the  bank 
commenced  an  action  in  the  circuit  court  of  Jasper  county 
to  subject  the  plaintiff's  homestead  to  the  payment  of  said 
judgment;  that  the  defendant,  who  is  a  practicing  attorney, 
was  employed  by  the  plaintiff  to  defend  such  action,  but 
that,  by  reason  of  the  defendant's  negligence,  the  plaintiff* 
therein  obtained  a  judgment  subjecting  his  homestead  to  the 
payment  of  the  judgment  in  favor  of  the  bank;  {First  Nat. 
Bank  of  Davenport  v.  Baker y  57  Iowa,  197,  and  Same  v. 
Sawney  60  Id.,  132;)  that  by  reason  of  such  negligence  the 
plaintiff  sustained  damages  in  the  sum  of  $2,000;  and  that 
the  defendant  had  purchased  and  is  the  owner  of  the  judg- 
ment in  favor  of  the  bank,  and  that  he  has  caused  an  execu- 
tion thereon  to  be  issued  by  the  clerk  of  the  district  court  of 
Scott  county,  directed  to  the  sheriff  of  Jasper  county,  who 
has  levied  the  same  on  the  plaintiff's  homestead,  situated  in 
Jasper  county.  The  relief  asked  is  that  such  damages  be 
ascertained,  and  the  same  set  off  against  said  judgment,  and 
plaintiff  offers  to  pay  any  excess  there  may  be.  It  is  further 
asked  that  the  defendant  be  enjoined  from  selling  plaintiff's 
homestead  under  said  execution.  The  defendant,  Ryan,  filed 
an  answer  to  the  petition,  and  for  the  purposes  of  this  opin- 
ion it  will  be  conceded  that  he  admitted  all  the  allegations 
of  the  petition.  He  also  pleaded  an  afl5rmative  defense, 
which  need  not.be  stated.  The  defendants  moved  the  court 
to  change  the  place  of  trial,  and  to  dissolve  the  injunction  on 
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the  ground  thatr  there  was  no  equity  in  the  petition.     These 
motions  were  overruled. 

I.  It  is  insisted  that  the  court  erred  in  overruling  the 
motion  to  change  the  place  of  trial,  on  the  ground  that  the 
defendants  were  residents  of  Jasper  county,  and  that  the 
action  was  a  personal  action.  We  are  of  the  opinion  that 
this  is  a  personal  action,  and  that  the  motion  should  have 
been  sustained.  Code,  §  2586.  The  plaintiff  undoubtedly 
seeks  to  recover  a  judgment  against  Ryan  on  the  ground  of 
negligence.  He  clearly  is  not  entitled  to  any  relief  unless 
he  establishes  the  negligence  alleged,  and  that  he  is  entitled 
to  damages.  This,  therefore,  is  a  personal  action  against 
Ryan.  The  statement  of  the  proposition  demonstrates  it, 
and  argument  in  its  support  might  have  a  tendency  to  ol>8Cure 
uhat  is  so  apparent.  Section  33D6  of  the  Code  provides  that 
when  ''proceedings  in  a  civil  action,  or  on  a  judgment  or 
final  order,  are  sought  to  be  enjoined,  the  suit  must  be 
brought  in  the  county  and  court  in  which  such  action  is 
pending  or  the  judgment  or  order  was  obtained;"  and  it  is 
said,  as  the  object  of  the  action  was  to  obtain  an  injunction 
against  the  enlbrcement  of  the  judgment  by  the  sale  of  the 
plaintiff's  homestead,  that  no  other  court  than  the  one  in 
which  the  judgment  was  obtained  had  the  jurisdiction  and 
power  to  grant  the  injunction.  Conceding  this  to  be  so,  the 
injunction  was  auxiliary  only,  and  pertains  mei'ely  to  the 
remedy,  and  therefore  cannot  have  the  effect  of  changing 
what  would  otherwise  be  a  personal  action  into  something 
else.  It  is  true  that,  where  the  object  of  an  action  is  to 
declare  the  judgment  or  final  order  to  be  invalid,  the  action 
must  be  brought  in  the  court  in  which  the  judgment  or 
order  was  obtained.  It  has  been  so  held.  Lockwood  v. 
Kitteringham^  42  Iowa,  257;  Anderson  v,  Ilally  48  Id., 
346;  Bennett  v.  Hanchetty  4:9  Id.,  71;  Grattan  v.  Matte- 
aony  51  Id.,  622.  But  in  the  case  at  bar  the  validity  of 
the  judgment  is  conceded.  It  does  not  appear  that  it  is 
inherently   defective.      It   is  conceded   that   the  judgment 
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is  in  full  force  and  efTect.  Why,  then,  should  it  not  be 
enforced?  Simply  because  the  plaintiflF  has  an  independent 
cause  of  action  against  the  defendant  which  should  be  adju- 
dicated and  determined  before  the  judgment  should  be  en- 
forced  in  the  manner  the  plaintiff  seeks  to  enforce  it.  In 
our  opinion,  the  statute  should  not  be  construed  as  embrac- 
ing such  a  case. 

The  object  of  the  statute  is  to  prevent  a  conflict  between 
courts.  Hence  the  action  contemplated  by  the  statute  is 
required  to  be  brought,  not  only  in  the  same  county,  but  in 
the  same  court.  If  the  action  is  brought  to  set  aside  the 
judgment  or  order  upon  the  ground  that  it  should  not  have 
been  entered,  or  for  any  reason  which  inhers  in  or  grows  out 
of  the  judgment,  there  is  much  reason  in  reqniring  it  to  be 
brought  in  the  court  which  rendered  the  judgment,  and  such 
a  case  is  evidently  contemplated  in  the  statute.  So,  too,  if 
the  object  of  the  action  is  to  declare  it  invalid  for  some  rea- 
son which  existed  at  the  time  the  judgment  was  rendered. 
But  suppose  that  some  matter  has  arisen  since  the  judgment 
was  rendered, — such  as  payment, — why  should  the  action 
to  enjoin  its  enforcement  be  brought  in  the  same  court? 
In  the  case  at  bar,  the  plaintiff  seeks  to  enjoin  the  judg- 
ment, not  on  the  ground  that  it  never  should  have  been 
entered,  or  that  it  is  invalid,  or  should  not  be  enforced,  but 
because  facts  which  have  occurred  since  the  judgment  was 
entered  make  it  inequitable  to  enforce  it  by  the  sale  of  his 
homestead.  This  is  an  independent  cause  of  action  which 
has  accrued  since  the  judgment  was  rendered,  and  we  think 
such  a  case  is  not  within  the  spirit  and  intention  of  the  stat- 
ute, and  may  therefore  be  brought  in  any  court  having  juris- 
diction of  the  parties  and  subject-matter. 

II.  In  our  opinion,  the  court  erred  in  •  overruling  the 
motion  to  dissolve  the  injanction.  Much  that  has  been  said 
is  applicable  to  this  question.  The  defendant  has  a  valid 
judgment  against  the  plaintiff  which  he  seeks  to  enforce  by 
the  sale  of  property  upon  which  it  is  a  lien.     The  plaintiff 
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has  a  simple  claim  or  cause  of  action  against  the  defendant, 
which  he  seeks  to  oflFset  against  the  judgment,  and  there  is 
no  averment  that  the  defendant  is  insolvent.  Now,  it  seems 
clear  to  us  that  such  offset  cannot  be  made,  and  this  prob- 
ably will  be  conceded  by  counsel  for  the  appellee.  Their 
contention  is,  as  we  understand  it,  that,  because  of  the  rela- 
tion of  trust  and  confidence  which  existed  between  the  plaint- 
iff and  defendant  in  the  former  action,  the  latter  should 
not  now  be  ]>ermitted  to  enforce  the  payment  of  the  judg- 
ment by  the  sale  of  the  property  in  question.  But,  conceding 
the  negligence  of  the  defendant,  and  that  the  plaintiff  is 
entitled  to  recover  damages  therefor,  the  only  effect  of  this 
concession  is  to  show  that  the  plaintiff  has  a  cause  of  action 
against  the  defendant.  On  this  cause  of  action  the  plaintiff 
is  not  entitled  to  recover  because  of  confidence  reposed  in 
the  defendant  as  an  attorney.  His  action  is  based  on  negli- 
gence for  which  any  employer  may  recover  of  an  employe. 
It  is  independent  of,  and  lias  no  connection  with,  and  does 
not  grow  out  of  or  inhere  in,  the  judgment.  The  court  erred 
in  not  sustaining  both  motions. 

Reversed. 
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130  258      ^'  Bailroads:  extortion   and  unjust   discrimination:  penalty: 

67     712|  STATUTE  BTttlCTLT  CONSTRUED:  §  13,  CHAP.  77,  L-VWS  OP   1878.      Sec- 

flls   Sfll  ^^^"  ^'^'  Chapter  77,  Liws  of  IS7S,  providinif  a  penalty  for  the  Tiolation 

'  of  any  of  the  proviKions  of  said  act  '*  as  to  extortion  or  aqjiist  discrim- 

ination/' in,  like  all  other  penal  statutes,  to  be  strictly  construed,  and 
must  be  limited  to  extortion  and  dincrimination  in  makings  charges;  and 
the  penalty  of  treble  damages  cannot  be  recovered  for  a  failure  or 
refusal  to  furnish  cars  or  tran?<portation,  as  required  by  ^  10  of  the  act. 

2.  Praotioe  in  Sapreme  Court:  consideration  op  queertoNS  not 
LIMITED  BY  KEASONiNo  OP  C0UN8KL.  Where  q  lestious  are  properly 
brought  to  the  notice  ot  this  court,  the  court's  consideration  of  them  is  not 
limited  to  the  reasons  urgtid  by  counsel  in  argument;  and  if  objectioQS 
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properly  arising  seem  to  the  court  to  be  well  taken  they  will  be  sus- 
tained, even  though  the  reasons  urged  by  counsel  in  support  of  them 
must  be  discarded,  and  sound  reasons  substituted. 

THE  THBOUY  OF  A  CAUSE  MUST  BE  ADHERED  TO.     The  theoty 


of  a  cause  cannot  be  changed  on  appeal;  and  where  an  action  for  treble 
damages  was  brought  under  one  statute,  the  right  to  recover  actual 
damages  under  another  statute  cannot  be  considered  on  appeal. 

CAUSE  NOT  DIVIDED.    Where  a  judgment  in  a  law  action  is 


based  on  several  independent  counts,  and  it  is  found  erroneous  as  to 
some  of  the  counts,  it  will  not  be  affirmed  as  to  part  and  reversed  as  to 
part,  but  the  case  as  a  whole  will  be  reversed  and  remanded. 

:  CONSTITUTIONAL  QUESTIONS  CONSIDEBBD  WITH  RELUCTANCE. 


This  court  will  not  consider  constitutional  questions  unless  it  is  necessary 
for  the  disposition  of  the  case. 

Apjpeal  from  Pottawattamie  Circuit  Court. 

Tuesday,  Decembeb  15. 

AonoN  to  recover  for  refusal  of  defendant  to  transport 
corn  for  plaintiff,  and  for  failure  of  defendant  to  transport 
corn  with  promptness,  by  reason  whereof  it  sustained  injury. 
There  was  a  verdict  and  judgment  for  plaintiff.  Defendant 
appeals. 

D.  H.  Solom^riy  for  appellant. 

Sapp  (&  Puaeyy  for  appellee. 

Beck,  Oh.  J. — I.  The  petition  is  in  five  counts.  The  first 
alleges  the  corporate  capacity  of  the  defendant,  and  the  route 
and  extent  of  its  railroad.  The  second  alleges  that  defend- 
ant refused  to  furnish  cars  for  transportation  of  com  from 
Mineola,  a  station  on  defendant's  railroad,  to  St.  Louis,  which 
plaintiff  had  contracted  to  deli  ver  upon  the  cars  at  Mineola.  The 
third  count  alleges  that  defendant  refused  to  furnish  plaintiff 
cars  to  transport  corn  from  Mineola  to  Toledo,  Ohio,  and  St. 
Louis  and  Kansas  Oity,  Missouri,  although  defendant  was 
then  furnishing  cars  to  other  persons  for  transportation  of 
property  to  the  cities  just  mentioned.     The  fourth  alleges 
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that  defendant  refused  to  draw  cars  of  the  Kansas  City,  St 
Joseph  &  Council  Bluffs  Railroad  Company  from  Council 
Bluffs  to  Mineola,  to  be  there  loaded  with  plaintiff's  corn, 
and  to  be  transported  to  Council  Bluffs,  and  there  delivered 
to  the  Kansas  City,  St.  Joseph  &  Council  Bluffs  Railroad 
Company,  to  be  hauled  to  the  places  of  their  destination.  The 
fifth  count  alleges  that  plaintiff  shipped  upon  defendant's  rail- 
road,  to  be  transported  to  Toledo,  Ohio,  certain  corn,  which 
was  injured  by  unreasonable  delay,  caused  by  the  neglect  of 
defendant.  The  petition  claims  to  recover,  upon  the  second 
and  fifth  counts,  actual  damages,  and  upon  the  third  and 
fourth  treble  damages.  The  jury  found  the  damages  as 
claimed  by  plaintiff, — actual  damages  on  the  second  and  fifth 
counts,  and  treble  damages  on  the  third  and  fourth. 

II.  Plaintiff  claims  to  recover  upon  the  third  and  fourth 
counts  under  chapter  77,  §  13,  Acts  Seventeenth  General 
i.KAiLBOADs:  AssomWy,  (Miller's  Code,  352.)  The  case  was 
5ujastd?8-*^  tried  on  the  theory  that,  upon  the  case  made  by 
penalty:  Atat-  these  counts  and  theevidence,  plaintiff  is  entitled 

ute  strictly  ,  ,  .   .  ^  ,  ,    V 

^nstrued!$  to  recover  under  that  provision  treble  damages. 
Laws  of  1878.  the  court  so  holding  in  instructions  and  in  other 
rulings.  So  much  of  the  section  of  the  act  referred  to  as  is 
necessary  to  quote  is  as  follows:  "Any  railroad  corporation 
which  shall  violate  any  of  the  provisions  of  this  act  as  to 
extortion  or  unjust  discrimination  shall  forfeit,  for  every  such 
offense,  to  the  person,  company  or  corix>ration  aggrieved 
thereby,  three  times  the  actual  damages  sustained  or  over- 
charges paid  by  the  said  party  aggrieved,  together  with 
the  costs,  and  reasonable  attorney's  fees  to  be  fixed  by  the 
court"  The  provisions,  the  violation  of  which  subjects  a 
railroad  company  to  the  penalty  prescribed,  are  found  in  the 
following  sections  of  the  statute: 

"  Sec.  10.  It  shall  be  the  duty  of  any  railroad  corporation, 
when  within  their  power  to  do  so,  and  upon  reasonable  notice, 
to  furnish  suitable  cars  to  any  and  all  persons  who  may 
apply  therefor,  for  the  transportation  of  any  and  all  kinds  ef 
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freight,  and  to  receive  and  transport  SQch  freight  with  all 
reasonable  dispatch,  and  to  provide  and  keep  suitable  facili- 
ties for  receiving  and  hauling  the  same  at  anj  depot  on  the 
line  of  its  road;  and  also  to  receive  and  transport  in  like 
manner  the  empty  or  loaded  cars  famished  by  any  connecting 
road,  to  be  delivered  at  any  station  or  stationswon  the  line  of 
its  road,  to  be  loaded  or  discharged  or  reloaded  and  returned 
to  the  road  so  connecting,  and  for  compensation  it  shall  not 
demand  or  receive  any  greater  sum  than  is  accepted  by  it  from 
any  other  connecting  railroad  for  a  similar  service. 

"  Sec.  11.  No  railroad  corporation  shall  charge,  demand  or 
receive  from  any  person,  company  or  corporation,  for  the 
transportation  of  persons  or  property,  or  for  any  other  ser- 
vice, a  greater  sum  than  it  shall  at  the  same  time  charge, 
demand  or  receive  from  any  other  person,  company  or  cor- 
poration for  a  like  service  from  the  same  place,  or  upon  like 
conditions,  or  under  similar  circumstances,  and  all  concession 
of  rates,  drawbacks  and  contracts  for  special  rates  shall  be 
open  to  and  allowed  all  persons,  companies  and  corporations 
alike,  at  the  same  rate  per  ton  per  mile  by  car-load,  upon 
like  condition  and  under  similar  circumstances,  unless,  by 
reason  of  the  extra  cost  of  transportation  per  car-load 
from  different  points,  the  same  would  be  unreasonable  and 
inequitable;  and  shall  charge  no  more  for  transporting  freight 
from  any  point  on  its  line  than  a  fair  and  just  proportion  of 
the  price  it  charges  for  the  same  kind  of  freight  transported 
from  any  other  point. 

''  Sec.  12.  No  railroad  company  shall  charge,  demand  or 
receive  from  any  person,  company  or  cori>oration  an  unreason- 
able price  for  the  transportation  of  persons  or  proi>5rty,  or 
for  the  handling  or  sorting  of  freight,  or  for  the  use  of  its 
cars,  or  for  any  privilege  or  service  afforded  by  it  in  the 
transaction  of  its  business  as  a  railroad  corporation." 

III.  The  "  extortion  or  unjust  discrimination  "  contem- 
plated in  section  13  arises  by  extortionate  or  discriminating 
charges,  not  from  failure  or  refusal  to  furnish  transportation, 
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or  to  furnish  cars.  There  can  be  no  doubt  of  the  correct- 
ness of  this  construction,  so  far  as  the  penalty  provided  by 
section  13  rests  upon  the  violation  of  duties  imposed  by  sec- 
tions 11  and  12,  which  relate  only  to  freight  charges;  and 
there  is  as  little  doubt  that  section  10  does  not  provide  against 
■"discrimination"  in  furnishing  cars  or  in  transportation  of 
property.  It  simply  imposes  duties  which  the  common  law 
lays  upon  all  carriers,  with  others  relating  to  the  funiishing 
of  cars  and  the  transportation  of  cars  delivered  to  a  railroad 
from  a  connecting  road.  There  is  nothing  in  the  section 
which  in  direct  language  so  forbids  "discrimination  "  that  it 
can  be  said  the  penalties  of  section  13  were  intended  to  apply 
thereto.  It  is  a  familiar  rule  that  penal  statutes  must  be 
strictly  construed,  and  cannot  be  extended  by  implication. 
See  Potter's  Dwar.  St.,  245,  and  notes.  The  statute  in  ques- 
tion, as  it  imposes  a  forfeiture  for  doing  a  thing  therein  pro- 
hibited, is  to  be  regarded  as  penal.  Potter^s  Dwar.  St.,  74, 75. 
The  statutes  in  question  are  to  be  regarded  as  penal,  and 
they  cannot,  therefore,  be  construed  to  impose  a  penalty  for 
"discrimination"  in  furnishing  transportation.  It  clearly 
appears  that  plaintiff 's  petition  presents  no  case  for  treble 
damages  under  the  statute  in  question. 

IV.     Defendant's  counsel  makes  various  objections  to  the 

proceedings  and  judgment,  but  fails  to  present  as  a  reason 

for  supporting  any  one  of  them  the  fact  that  the 

ciurtt'cou-      statutes  upon  which  the  third  and  fourth  counts 

quSiion "  not  ^^^  bascd  do  not  authorize  the  recovery  of  treble 

reasolilng^of    damages  for  the  acts  alleged  in  the  petition  and 

^^^^ '  established  by  the  evidence.  He  makes  objections 
to  the  evidence,  to  rulings  upon  instructions  and  upon  a 
motion  in  arrest,  but  does  not  support  any  one  of  them. upon 
the  ground  that  treble  damages  are  not  recoverable  in  the 
case  made  by  plaintiff.  But  defendant  could  have  assigned 
as  a  reason  in  support  of  more  than  one  objection  this  very 
ground.  It  is,  then,  the  case  of  a  failure  to  present  the 
proper  reason  in  support  of  objections.     We  will  not  con- 
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aider  points  not  made  in  the  courts  below  and  in  this  court; 
but  this  rule  does  not  extend  to  reason  upon  which  points 
maj  be  sustained.  We  are  not  bound  to  follow  the  reasons 
of  parties  or  counsel.  We  may  discard  all  their  reasons,  and 
support  their  objections  or  positions  upon  the  true  grounds, 
even  if  they  have  not  rested  upon  them.  Our  conclusion, 
therefore,  that  the  case  cannot  be  maintained,  that  erroneous 
instructions  were  given  and  evidence  erroneously  admitted,  or 
a  motion  in  arrest  erroneously  overruled,  upon  the  ground 
that  treble  damages  are  not  recoverable,  is  not  a  decision  of 
a  point  not  made  in  the  case,  but  is  the  application  of  reasons, 
not  relied  upon  by  defendant,  which  lead  us  to  support  the 
points  or  objection  urged  in  the  court  below  and  in  this  court. 
V.  It  is  possible  that  plaintiff  may  recover  actual  dam- 
ages under  the  common  law,  or  under  another  statute.  See 
^ ^^^     Code,  §  1292.     But  to  entitle  him  to  recover 

Susemust be  ^po^^  either,  he  must  frame  his  suit  to  that  end. 

adhered  to.  jj^  cannot  surely  sue  to  recover  treble  damages 
under  one  statute,  and  upon  appeal  from  a  judgment  award- 
ing the  relief  lie  seeks,  ask  the  court  to  require  defendant 
to  accept  a  judgment  here  for  actual  damages.  Nor  can 
defendant,  in  this  court,  in  a  like  case,  require  such  a  judg- 
ment to  be  entered  here.  The  judgment  upon  two  counts 
being  for  treble  damages,  is  erroneous. 

This  demands  a  reversal  of  the  judgment  as  to  the  whole 
case.  We  cannot  divide  up  a  case,  keeping  a  part  of  it  here, 
^ ^^^^  by  affirming  the  judgment  to  a  certain  extent  and 

not  divided,  remanding  the  other  part  for  a  new  trial  in  the 
circuit  court.  The  reversal  must  therefore  extend  to  the 
whole  case.  It  is  plain  that  such  a  course  will  be  more  likely 
to  attain  the  ends  of  justice  than  the  other,  which  would 
divide  the  case,  and  settle  a  part  of  it  at  a  time.  It  appears 
that  the  court  below  may,  in  a  proper  case,  grant  a  new  trial 
as  to  part  of  the  case,  but  that,  generally,  this  will  not  be 
done.  Woodward  v,  ITorst,  10  Iowa,  120.  The  reasons 
which  support  the  authority  of  the  court  bejpw  to  grant  a 
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new  trial  on  part  of  the  counts  of  a  petition  do  not  apply  to 
this  ooart  We  cannot  sanction  such  a  practice  here.  The 
judgment  must  be  reversed  as  to  the  whole  case. 

YI.  There  are  many  questions  discussed  by  counsel ;  among 
others,  one  involving  the  constitutionality  of  the  sections  of 
5. soon-    chapter  77  of  the  Acts  of  the  Seventeenth  Gren- 

oiiestioiiHcoft-  eral  Assembly,  above  quoted.     We  will  not  con- 
sidered with        ,  .       ,  .  ,        .    . 
reluctance,      sider  constitutional  questions  unless  it  is  neces- 
sary for  the  disposition  of  the  CAse.     For   this  reason  we 
cannot  consider  the  constitutional  question  argned  by  counsel. 

VIL  Other  questions  argued  by  counsel  we  shall  not 
consider,  for  two  reasons:  (1)  It  is  certain  that  some  of 
them  will  not  arise  upon  another  trial  in  the  court  below. 
Indeed,  if  the  pleadings  be  amended,  as  they  certainly  ought 
to  be,  mAuy  of  these  questions  will  not  probably  again  arise. 
(2)  Some  of  the  questions  are  not  presented  in  a  sufficiently 
clear  manner  to  enable  us  to  determine  them  to  our  satisfac- 
tion. Doubtless,  if  the  case  should  come  here  again,  counsel, 
in  the  exercise  of  greater  care,  would  correct  this  fault  It 
may  be  further  said  that  counsel  for  plaintiff  do  not  notice 
many  questions  presented  by  defendant. 

The  judgment  of  the  circuit  court  is 

Reyebskdu 


OOMMEROIAL   ExOHANGB   BaKK  V.     MoLeOD   ET  AL. 

1.  Oonaideration:  fbbsuked  fbok  writvsg.  A  written  contract  (a 
mortgage  in  this  case)  imports  a  consideration  and  oasts  the  burden  npon 
him  who  denies  it. 

2. :  SBTTLEMBKT  OP  coKTROVBRsr.    A  mortffacT^  made  to  secare  a 

claim  in  litigation  held  to  be  based  upon  a  sufficient  consideration. 

8,  Promissory  Note:  pubpose  for   which  given:  lakouaob  of 

AIIXKD  BT  LAKOUAGE  OF  COLLATERAL  MORTGAGE.      A   Writing  On  the 

back  of  a  note  porpotted  to  state  the  extent  of  the  makers*  liability,  but  a 
reformation  of  the  writing  was  sought  in  order  to  make  it  show  the  real 
agreement  of  the  parties.  Held  that  the  recitations  of  certain  mort- 
gages subsequently  executed  by  the  same  makers  to  secure  the  note  was 
properly  consi^eced  in  arriving  at  the  intention  of  the  parties. 
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Appeal  from  Cerro  Gordo  District  Court. 
Tuesday,  December  15. 

Action  in  equitt.  Judgment  for  the  plaintiff,  and  defend- 
ants appeal. 

Olass  dk  HugJtes^  for  appellants. 

BVythe  <&  Marlclet/y  for  appellee. 

Seevers,  J. — ^The  undisputed  facts  are  that  in  July,  1882, 
one  Ridgway  made  an  arrangement  whereby  tlie  plaintiff 
agreed  to  advance  him  money  for  business  purposes  from 
time  to  time,  as  he  might  need  it.  Ridgway  was  to  draw 
his  checks  or  drafts  on  the  bank.  To  secure  tlie  lunount  of 
such  over-drafts,  a  note  was  executed  for  $2,900,  payable  to 
the  bank,  and  the  same  signed  by  Ridgway  and  the  defendant 
Mary  McLeod,  and  the  collection  of  the  note  was  guarantied 
by  one  Berry.  Upon  the  back  of  the  note  there  was  an 
indorsement  showing  the  overdrafts  of  Ridgway,  not  exceed- 
ing the  amount  of  the  note.  In  October,  1882,  Ridgway  was 
indebted  to  tlie  bank  in  the  sum  of  nearly  $1,900,  and.  Berry 
desiring  to  be  released  from  his  continuing  liability,  it  was 
agreed  between  Ridgway  and  the  plaintiff  that  a  note  for  the 
same  amoont  should  be  executed  and  signed  by  Ridgway  and 
the  defendants  Mary  and  J.  C.  McLeod.  Such  a  note  was 
executed,  but  it  is  a  controverted  question  what  it  was  given 
to  secure.  The  following  words  are  indorsed  on  the  note: 
<^  It  is  understood  by  the  makers  of  the  note  that  it  is 
given  to  secure  overdrafts  of  G.  E.  Ridgway  due  the  Com- 
mercial Exchange  Bank."  The  plaintiff  claims  that  the  con- 
tract in  fact  was  that  the  note  was  given  as  security  for 
existing  and  all  future  overdrafts,  and  that  the  contract,  as 
expressed  in  the  indorsement  on  the  nol«,  by  the  mutual  mis- 
take of  the  parties,  does  not  state  the  true  contract.  The 
relief  asked  is  that  the  writing  aforesaid  be  reformed,  and 
that  the  plaintiff  may  have  jadgment  for  the  amount  due  on 
the  note.     The  defendants  elaim  that  the  writing  states  the 
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true  and  only  contract  that  was  made.  It  becomes  material  to 
determine  which  of  these  theories  is  correct,  for  the  reason 
that  the  plaintiff  only  seeks  to  recover  for  overdrafts  made  by 
Eidgway  subsequent  to  the  execution  of  the  note.  Tliere  is 
some  conflict  in  the  parol  evidence  as  to  what  the  contract 
was,  and  whether  there  was  a  mistake  in  the  writing. 

The  plaintiff,  in  a  supplemental  petition,  states  that  in 
August,  1883,  there  was  an  accounting  had  between  the 
plaintiff  and  defendants,  the  two  McLeod's  and  that  it  was  then 
agreed  that  there  was  due  the  plaintiff  on  the  note  for  over- 
drafts  the  sum  of  $1,322.84,  to  secure  which  the  said  defend- 
ants executed  certain  mortgages,  and  the  plaintiff  asks  judg- 
ment for  said  amount,  and  the  foreclosure  of  the  mortgages. 
The  defendant,  in  answer  to  this  petition,  pleaded  that  the 
mortgages  were  procured  by  fraud,  and  were  executed  with- 
out consideration. 

I.     The  mortgages  import  a  consideration,  and  the  burden 
was  on  the  defendants  to  establish  that  they  were  procured  by 
1.  CONSIDER-    ^^^^^i  ^^d  were  without  consideration.     We  have 
siunedifom"    examined  the  evidence,  and  are  fully  satisfied  that 
writing.  ^j^^  defendants  have  failed   to  establish  that  the 

mortgages  were  procured  by  fraud,  and  we  are  equally  clear 
that  they  were  executed  upon  asuflicient  consideration.  The 
evidence  shows  that  a  suit  had  been  commenced  on  the  note, 

2. :  set-    and  that  the  attorney,  actingfor  the  plaintiff,  called 

controversy,  upou  the  defendants  for  the  purpose  of  obtaining 
payment  or  security  for  the  amount  due.  He  stated  the 
amount  he  claimed  to  be  due,  and  that  the  defendants  were 
bound  therefor  because  of  their  having  signed  the  note. 
According  to  his  evidence,  they  admitted  their  liability.  It 
will  be  conceded  that  the  defendants  deny  in  their  evidence 
that  they  did  so;  but  we  must  remark  that  there  is  an  appar- 
ent want  of  frankness  and  clearness  in  the  evidence  of  the 
defendants,  which  generates  the  conclusion  that  full  faith  and 
credit  cannot  be  given  to  all  of  their  statements.  ^  But,  be  this 
as  it  may,  the  claim  was  made  on  the  part  of  the  plaintiff 
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that  the  defendants  were  liable  on  the  note  to  the  amoantthen 
claimed  to  be  due.  It  may  be  conceded  that  this  was  a  doubt- 
ful question.  It  certainly  was  not  entirely  clear  that  they 
were  not  liable.  A  suit  against  them  was  then  pending.  In 
settlement  of  the  suit,  and  the  whole  controversy,  the  mort- 
gages were  executed,  as  we  think,  upon  a  sufficient  considera- 
tion. 

11.     The  mortgages  contain  this  statement:     "  Whereas, 

the  said  J.  C.  McLeod  and  Mary  McLeod  are  indebted  unto  the 

3  pBOMis-       ^^^^  Commercial  Exchange  Bank  in  the  sum  of 

purpose^for      ^wo  thousand  dollars,  as  witnessed  by  one  prom- 

ilSgi^L^'o?'    issory  note  of  $2,000,  dated  October  31,  1882, 

aided  by  laa-         'j        i.       •  n    i.       i    ^ 

ruageofcoi-    said  note  given  as  collateral  to  secure  any  over- 

lateral  mort-      ,^.       x^^/^it^-j  .ii       i  .i 

gage.  dratts  ot  {jt.  U.  Kidgway  at  said  bank,  said  over- 

drafts now  being  the  sum  of  $1,322.84;  also  all  costs  in  a 
certain  attachment  suit  on  said  note,  now  commenced  in 
Worth  county,  Iowa."  Now,  conceding  that  the  parol  evi- 
dence is  conflicting,  and  is  not  alone  sufficiently  definite  and 
certain  to  warrant  us  in  reforming  the  writing  on  the  back 
of  the  note,  we  think  the  statements  in  writing  in  the  mort- 
gagefs  in  aid  of  the  parol  evidence  on  the  part  of  the  plaintiiF 
clearly  creates  a  preponderance  in  its  favor.  We  go  further, 
and  say  that,  when  the  statement  in  the  mortgage  is  consid- 
ered together  with  the  conceded  facts,  the  plaintiff  thereon  is 
entitled  to  a  reformation  of  the  writing.  The  defendants 
clearly  admit  in  the  mortgage  that  the  note  was  given  to 
secure  any  overdrafts  and  the  amount  thereof.  These  are  the 
only  disputed  questions.  As  the  defendants,  in  substance, 
admit  in  writing  what  the  true  contract  is,  we  are  not 
required  to  determine  whether  a  contract  in  writing  against 
a  surety  can  be  reformed  on  parol  evidence  alone.  There  is 
some  evidence  tending  to  show  that  the  amount  stated  in  the 
mortgages  is  not  in  fact  due,  and  that  Bidgway  is  entitled  to 
a  credit  of  about  $1,000  which  the  plaintiff  has  not  given 
him.  But  as  to  this,  the  preponderance  of  the  evidence  is 
clearly  with  the  plaintiff.  Affibmsd. 

Vol.  LXVri— 4r> 
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Warfleld,  Howell  &  Co.  et  a1  t.  LyDd  et  aL 

Wabpield,  Howell  &  Oo.  bt  al.  v.  Lynd  et  al. 

1.  Fraudulent  Conveyance  of  Goods:  prbsuscption  aqainst 
FRAUD  NOT  OTBROOHB.  The  eWdence  in  relation  to  a  transfer  of  a 
stock  of  goods  by  their  owner  to  an  alleged  creditor  considered,  (see 
opinion,)  and  held  not  sufficient  to  overcome  the  presumption  which  is 
always  entertained  against  fraud. 

Appeal  from  Webster  Circuit  Court. 

Tuesday,  December  15. 

The  plaintiffs  are  creditors  of  the  defendant  Lagerqaist, 
and,  as  such,  thcj  bring  this  action  to  set  aside  a  bill  of  sale 
of  a  stock  of  goods,  made  by  Lagerqaist  to  the  defendant 
Lynd.  The  court  dismissed  the  plaintiflTs  petition,  and  they 
appeal. 

WrigfUy  Cummins  c&  Wright^  and  Frank  Farrell^  for 
appellants. 

John  F,  Buncombe^  for  appellees. 

Adams,  J. — At  the  time  of  the  execution  of  the  bill  of  sale 
in  question,  to-wit,  in  February,  1883,  the  defendant  Lager- 
quist  was  residing  and  doing  business  as  a  merchant  in  Gow- 
rie,  Iowa,  He  had  previously  been  in  business  in  Illinois, 
and  at  the  time  he  sold  to  Lynd  he  had  been  in  business  in 
Gowrie  less  than  a  year.  During  that  time,  as  the  evidence 
tends  to  show,  and  as  we  think  the  fact  is,  he  was  more  or 
less  embarrassed.  Lynd  was  an  old  acquaintance  and  per- 
sonal friend,  and  had,  as  we  infer,  abundant  ability  to  assist 
him.  The  defendants  aver,  and  they  support  their  allega- 
tions by  their  testimony,  that  Lagerqiiist  borrowed  money  of 
Lynd,  and  that  the  sale  was  made  in  good  faith  for  the  pur- 
pose of  paying  him.  The  plaintiffs  contend  that  Lagerqaist 
did  not  borrow  money  of  Lynd,  as  claimed,  or  at  least  not  to 
the  extent  claimed,  and,  even  if  he  did,  that  the  price  allowed 
for  the  goods  was  so  much  less  than  their  value  as  to  be 
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strong  and  convincing  evidence  that  a  secret  interest  must 
have  been  reserved  in  the  goods  or  proceeds  for  Lagerquist. 
As  tending  to  show  that  Lagerquist  did  not  borrow  money 
of  Lynd  as  claimed,  or  to  the  extent  claimed,  the  plaintiffs 
rely  largely  upon  the  fact  that  Lagerquist  did  not  very  satis- 
factorily show  that  his  circumstances  were  such  as  to  give 
rise  to  the  necessity  of  borrowing  from  Lynd  what  he  claims 
that  he  did.  But  the  fact  cannot  be  regarded  as  of  great 
importance  as  against  Lynd.  He  was  not  bound  to  show 
what  Lagerquist  did  with  all  the  money  which  came  into  his 
hands.  He  might  concede  that  Lagerquist  had  no  need  to 
borrow  money.  Such  fact  would  not  be  inconsistent  with  the 
fact  of  borrowing,  and  especially  if  Lagerquist  was  laying 
the  foundation  for  a  pretended  insolvency  and  failure,  with 
the  view  of  defrauding  creditors.  Some  other  circumstances 
are  relied  upon  as  tending  to  disprove  the  alleged  borrowing, 
but  they  do  not,  in  our  opinion,  overcome  the  positive  testi- 
mony of  Lagerquist  and  Lynd.  We  cannot  set  out  all  the 
evidence  upon  which  the  plaintiffs  rely.  So  far  as  disproof 
of  the  alleged  borrowing  is  concerned,  their  showing  is  very 
far  from  being  a  strong  one.  We  think  it  probable  that 
Lagerquist  actually  owed  Lynd  the  amount  claimed. 

One  question  remains  to  be  considered,  and  that  is,  did 
Lagerquist  reserve  a  secret  interest  in  the  goods  or  proceeds? 
The  plaintiffs  contend  that  he  did,  and  that  the  evidence  is  that 
the  bargain  was  so  favorable  to  Lynd  as  to  be  unaccountable 
upon  any  other  theory.  In  our  opinion,  the  goods  were  worth 
more  than  Lynd  allowed  for  them.  But  it  does  not  appear 
that  he  knew  at  the  time  what  they  were  worth,  and  the 
amount  for  which  the  goods  afterwards  sold  at  sheriff's  sale 
was  not  much  more  than  the  amount  allowed.  We  doubt 
whether  a  cash  sale  at  a  much  greater  price  could  have  been 
made  to  any  person  in  Lynd's  circumstances;  that  is,  to  any 
person  who  was  ignorant  of  the  value,  and  who  was  not  a 
merchant,  and  did  not  desire  to  engage  in.  mercantile  busi- 
ness, and  must  necessarily  dispose  of  the  goods  at  a  disad- 
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vantage.  Possibly  Ljnd  would  have  allowed  more  if  an 
invoice  had  been  taken,  but  we  infer  that  he  was  unwilling 
to  wait  for  that.  He  was  the  creditor  of  an  insolvent  person, 
and,  whether  he  had  reliable  knowledge  of  Lagerquist's  cir- 
cumstances or  not,  it  was  his  right  to  consult  his  apprehen- 
sions, if  he  had  any,  and  act  accordingly.  It  may  be  regarded 
as  certain  that  if  he  had  resorted  to  judgment  and  execution, 
as  the  plaintiffs  did,  no  one  would  have  been  much  beneiSted 
by  it.  It  is  possible,  of  course,  that  the  sale  to  Lynd  was 
not  made  wholly  for  his  protection,  but  that  a  secret  interest 
was  reserved  to  Lagerquist.  We  cannot  say  that  our  minds 
are  entirely  free  from  doubt  upon  the  point;  but  the  pre- 
sumption  is  against  fraud,  and  the  evidence,  we  think,  is  not 
such  as  to  justify  as  in  saying  that  the  presumption  has  been 
overcome. 

Affirhbd. 


RlOB  y.  HULBBBT. 

1.  Judgment:  nrrBRSsT  on:  six  peb  csst  unlbss  othbbwisb  spb- 

oiALLY  stated.  In  order  that  a  jadgment  on  a  contract  drawing  more 
than  six  per  cent  interest  may  draw  the  same  interest,  it  mast  be  so 
expressed  in  the  judgment  itself.  Code,  §  2078.  So,  where  a  plaintiff 
was  entitled  to  have  his  judgment  hear  interest  >it  ten  per  cent,  bat  by 
oversight  the  rate  of  interest  was  not  expressed  in  the  judgment,  held 
that  he  could  not,  without  first  having  the  error  corrected  by  proper  pro- 
ceedings, enforce  the  judgment  for  more  than  its  face  and  six  percent 
interest. 

2.  Vendor  and  Vendee:  purchasb  subjbot  tolibn:  liabilitt  of 

TBinoBB.  One  who  purchases  land  salioect  to  incumbrances,  without 
expressly  agreeing  to  pay  the  incumbrances,  does  not  thereby  bind  him- 
self to  pay  them.    See  cases  cited  in  opinion. 

Appeal  from  MilU  District  OovH. 
TuBSDAT,  Dboibmbbb  16. 
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AcnoN  ia  equity  to  enjoia  defeadaat  from  selliag  a  tract  of 
land  on  execution  issued  on  a  judgment  against  one  M.  L. 
Bice,  and  from  enforcing  said  judgment  against  said  land.  A 
temporary  injunction  was  issued  as  prayed  for  in  the  petition, 
and  on  the  final  hearing  of  the  cause  the  order  was  made  per- 
petual.    Defendant  appeals. 

WdtkinSy  Williams  c&  Wright,  for  appellant. 

Zefjtris  (&  Young  J  for  appellee. 

Rbbd,  J. — In  August,  1873,  James  Micklewait  recovered 
a  judgment  in  the  district  court  of  Mills  county  against  M. 
1  JUDOMBNT-   ^*  ^*^  ^^  *  promissory  note  for  $550.27,  and  for 
B?x*per^ent     ^^®  foreclosure  of  a  mortgage  on  eighty  acres  of 
wtee^iwSiSiy  ^^^^^  given  to  secure  said  note.     This  judgment 
stated.  ^^  subsequently  assigned  by  Micklewait  to  the 

defendant,  and  after  this  assignment  plaintiff  received  from 
M.  L.  Rice  a  conveyance  of  the  land  covered  by  the  mort- 
gage. The  note  on  which  the  judgment  was  obtained  bore 
ten  per  cent  interest,  but  no  rate  of  interest  is  expressed  in 
the  judgment.  In  September,  1883,  defendant  caused  a 
special  execution  to  issue  on  said  judgment,  and  was  proceed- 
ing to  sell  the  land  thereon  when  plaintiff  instituted  this 
suit.  Plaintiff  alleges  in  his  petition  that  he  has  paid  the 
full  amountof  the  judgment,  and  that  defendant  has  refused 
to  satisfy  the  same  of  record.  Defendant  denies  that  the  full 
amount  of  the  judgment  has  been  paid.  He  alleges  that 
plaintiff,  when  he  purchased  the  land  from  M.  L.  Rice,  had 
notice  of  the  fact  that  the  note  and  mortgage  on  which 
said  judgment  was  rendered  bore  ten  per  cent  interest,  and 
that  the  amount  of  the  indebtedness  evidenced  by  said  judg- 
ment, with  interest  thereon  at  ten  per  cent  from  the  date  of 
the  rendition  of  the  judgment,  was  deducted  from  the  pur- 
chase price  of  the  land,  and  that  plaintiff's  agreement  with 
M.  L.  Rice  was  that  he  would  pay  the  amount  of  the  indebt- 
edness to  defendant,  together  with  the  interest  thereon  at  ten 
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per  cent.  It  is  also  averred  that  the  failure  to  express  the 
rate  of  interest  in  the  judgment  was  owing  to  an  oversight 
or  mistake  of  the  clerk  in  entering  it  of  record.  Plaintiff 
has  paid  and  defendant  has  received  an  amount  of  money 
which  the  former  claims  is  sufficient  to  satisfy  the  judgment, 
computing  the  interest  thereon  at  six  per  cent  from  the  date 
of  its  rendition.  There  is  some  dispute  between  the  parties 
as  to  whether  the  amount  paid  is  sufficient  for  the  purpose. 
We  think,  however,  that  a  fair  preponderance  of  the  evidence 
shows  that  plaintiff  has  paid  the  amount  of  the  judgment  and 
six  percent  interest  thereon. 

The  important  question  between  the  parties  is  whether 
plaintiff,  having  paid  that  amount,  is  now  entitled  to  have  the 
judgment  satisfied  of  record.  By  its  terms  th€i  judgment 
bears  but  six  per  cent  interest.  It  is  provided  by  statute  (Code, 
§  2078,)  that  "interest  shall  be  allowed  on  all  moneys  due  on 
judgments  and  decrees  of  any  competent  court  or  tribunal  at 
the  i*ate  of  six  cents  on  the  hundi*ed,  by  the  year,  unless  a 
different  i-ate  is  fixed  by  the  contract  on  which  the  judgment 
or  decree  is  rendered,  in  which  case  the  judgment  or  decree 
shall  draw  interest  at  the  rate  expressed  in  the  contract,  not 
exceeding  ten  cents  on  the  hundred,  by  the  year,  which  rate 
must  be  expressed  in  the  judgment  or  decree.^'  Under  this 
provision,  it  is  clear  that,  unless  a  different  rate  of  interest  is 
expressed  in  the  judgment  or  decree,  but  six  per  cent  can  be 
collected  0:1  it.  As  the  contract  on  which  the  judgment  was 
rendered  bore  interest  at  ten  per  cent,  Micklewait  was  enti- 
tled to  a  judgment  bearing  that  rate,  and,  if  the  failure  to 
express  that  rate  in  the  judgment  was  owing  to  the  oversight 
or  mistake  of  the  clerk,  as  is  alleged,  he  had  the  right,  doubt- 
less, by  timely  and  proper  pix>ceedings,  to  have  the  error  cor- 
rected; and  possibly  defendant  had  the  same  right  after  he 
became  the  owner  of  the  judgment.  But  these  considera- 
tions are  not  now  important.  The  correction  never  was 
made,  nor  have  any  proceedings  been  instituted  looking  to 
the  correction  of  the  judgment.     The  judgment,  then,  is  oon- 
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dusive  of  the  rights  of  the  parties  under  the  contract  on 
which  it  was  based.  It  is,  in  effect,  a  judicial  determination 
that  the  plaintiff  therein  was  entitled  to  collect  but  six  per 
cent  interest  on  the  indebtedness  evidenced  by  it.  As  plaint- 
iff, then,  has  paid  the  full  amount  of  money  which  defendant 
was  entitled  by  the  terms  of  the  judgment  to  collect,  it  is  clear 
that  the  lien  upon  the  land  created  by  it  is  extinguished.  It  is 
insisted,  however,  that  plaintiff  knew  when  he  purchased  the 
land  that  the  note  and  mortgage  upon  which  the  judgment 
was  rendered  bore  ten  per  cent  interest;  and  that,  in  effect,  he 
agreed  to  pay  the  debt  due  defendant,  together  with  the  inter- 
est thereon  at  ten  per  cent,  as  part  of  the  purchase  price  of 
the  land;  and  that  he  is  not  entitled  to  have  the  judgment 
canceled  until  he  performs  this  undertaking.  Whether  this 
result  would  follow  as  a  conclusion  from  the  facts  alleged,  we 
need  not  determine;  for  we  think  the  evidence  fails  to  estab- 
lish those  facts. 

It  is  proven,  we  think,  that  plaintiff  knew  when  he  bought 

the  land  that  defendant  claimed  that  his  debt  bore  ten  per 

cent  interest;    but    it    is    not    proven    that  he 

2.  VKNBOB  '  ^ 

purchasesub-  ^xp'^^ssly  agreed  to  pay  the  debt,  either  princi- 
lS5mty  o?'  P*'  ^^  interest.  He  held  a  mortgage  on  the  land 
vendee.  which  was  junior  to  the  judgment,  and  he  took  a 

conveyance  of  the  land  by  quit-claim  in  satisfaction  of  his 
debt.  There  were  other  liens  upon  it,  in  addition  to  defend- 
ant's judgment,  which  were  senior  to  his  mortgage.  It  was 
to  his  interest  to  pay  off  these  liens,  but  he  did  not  expressly 
agree  to  pay  them.  He  simply  took  the  land  subject  to  them. 
He  did  not  thereby  become  bound  to  pay  them.  Johnson  v. 
Monelly  13  Iowa,  300;  Aufrieht  v.  ]!forthrup^2(i  Id.,  61; 
Hull  V.  Alexander^  26  Id.,  569;  Lewis  v.  Day^  63  Id.,  575. 
There  are  therefore  no  equities  in  defendant's  favor  created 
by  the  contract  for  the  purchase  by  plaintiff  of  the  land 
wluch  will  defeat  his  right  to  have  the  judgment  canceled. 

Affibmbd. 
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^  eS  The  Ohicago,  Milwaukee  &  St.  Paul  RV  Co.  v.  Shea, 

County  Treasurer,  et  al. 

1.  Taxation  in  aid  of  Railroads:  coNSTrroTcoNALTTT  oFSTATaTss: 

CHAP.  123.  LAWS  OF  1876.  AS    AHBNDBD  BT  CHAP.  173,  LAWS  OF  1878. 

Chapter  123,  Laws  of  1876,  as  amended  by  chapter  173,  Laws  of  1878, 
providing^  for  the  taxation  of  cities,  towns  and  townships  to  aid  in  the 
construction  of  railroads,  held  to  be  constitutional,  on  the  authority  of 
the  former  decisions  of  this  court.    See  cases  cited  in  opinion. 

2.  :  CERTIFICATE  OF  TOWNSHIP  CLERK  TO  COUNTY  AUDITOR:  FORM 

of:  WHAT  IS  SUFFICIENT.  Where  a  tax  was  voted  by  a  township  in 
aid  of  a  railroad,  under  chapter  123,  Laws  of  1876,  and  the  certificate 
thereof  made  by  the  township  clerk  to  the  county  auditor  did  not  show 
all  the  conditions  upon  which  the  tax  was  voted,  as  required  by  the 
statutes,  except  by  reference  to  a  copy  of  the  notice  of  the  election, 
which  was  attached  to  the  certificate  and  marked  and  referred  to  as 
exhibit  A,  and  so  made  a  part  of  the  certificate,  but  the  board  of  super- 
viisors  regarded  the  certificate  as  sufficient,  and  levied  the  tax,  and  the 
road  was  actually  built  according*  to  the  terms  of  the  vote,  held  that  the 
collection  of  the  tax  would  not  be  enjoined  on  the  ground  that  the  cer- 
tificate was  notRuihcient  in  and  of  itself,  without  reference  to  the  attached 
notice,  to  give  the  board  jurisdiction  to  make  the  levy.  Minnesota  and 
I.  S.  R'y  Co.  r.  Hiams,  53  Iowa,  501,  distmguished. 


3. :  compliance  with  condition  to  constiiuct  and  operate 

iiOAD.  Where  a  condition  of  a  tax  voted  in  aid  of  a  railroad  was  that 
the  road  should  be  "constructed  and  operated''  to  a  depot  at  a  certain 
place  by  a  given  time,  held  that  it  was  sufficiently  complied  with  by  the 
construction  of  the  road  to  the  given  point  by  the  time  named,  and  the 
continuous  operation  of  it  thereafter,  even  though  the  road  was  not  fully 
completed,  and  the  depot  was  only  a  temporary  one,  and  the  service 
was  not  first  class. 

4.  :  TAX  NOT  FORFBITBD  BT  IJBASE  OF  ROAD.      A   taX  VOtcd  in  flid 

of  a  railroad  is  not  forfeited  by  a  perpetual  lease  of  the  road  made  in 
good  faith  to  another  company.  Manning  «.  Mathei^s,  66  Iowa,  675^ 
distinguished. 


:  INCORPORATBD  TOWN  VOTING  WITH  TOWNSHIP  IN  WHICH  SIT- 
UATED. When  the  question  is  whether  a  township  shall  aid  in  the  con- 
struction of  a  railroad  by  voting  a  tax,  all  the  voters  of  the  township, 
including  such  as  reside  within  an  incorporated  town  which  lies  wholly 
or  in  part  within  the  township,  may  lavrfully  vote  at  such  election. 
Compare  Rifan  r.  Varga,  37  Iowa,  80. 


-:  UNDUE  INFLUENCE  UPON  VOTERS:  TAX  VOID.  Where  the  citi- 
zens of  a  town  appointed  a  committee  to  work  up  the  voting  of  a  rail- 
road-aid tax  in  another  township  of  the  county,  and  the  railroad  com- 
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pany  afterwards  eroployed  one  of  the  same  committee  to  do  the  same 
thing  on  ita  behalf,  and  he  induced  men  to  vote  for  the  tax  by  offering 
to  pay  them  fifty  cents  on  the  dollar  for  the  certificates  of  taxes  paid  by 
them,  held  that  the  tax  so  voted  was  void  on  accomit  of  the  ondne 
influence  so  brought  to  bear  apon  the  voters. 

Appeal  from  Palo  Alto  Circuit  Court. 

Tuesday,  December  15. 

Action  to  enjoin  the  collection  of  taxes  voted  in  aid  of  the 
Cedar  Rapids,  Iowa  Falls  &  Northwestern  Railroad  Company. 
A  part  of  the  relief  asked  by  the  plaintiff  was  refused,  and 
both  parties  appeal,  but  the  plaintiff  under  the  statute  must 
be  regarded  as  the  appellant. 

Geo.  E.  Clark  and  T.  W.  Harrisony  for  appellant. 

Soper^  Crawford  <b  Carr  and  S.  K.  Tra^^  for  appellees. 

Seevebs,  J. — Taxes  were  voted  in  six  townships  in  aid  of 
the  Cedar  Rapids,  Iowa  Falls  &  Northwestern  Railway  Com-* 
pany,  and  in  five  of  the  townships  the  district  court  held  that 
the  taxes  were  valid,  and  as  to  them  the  petition  was  dis- 
missed on  the  merits.  In  Lost  Island  township  the  court 
held  the  taxes  to  be  invalid,  and  the  relief  asked  by  plaintiff 
as  to  said  taxes  was  granted.  The  plaintiff's  appeal  will  be 
first  considered,  and  it  can  be  more  intelligently  done  by 
determining  in  the  order  presented  by  counsel  the  several 
objections  urged  against  the  validity  of  the  taxes. 

I.  They  were  voted  under  and  in  accordance,  as  is  claimed, 
with  the  provisions  of  chapter  123  of  the  Acts  of  the  Six- 
1  TAXATION  ^^^^"^  General  Assembly,  as  amended  by  chapter 
iSJasr^'co^    173   of  the  acts   of   the  Seventeenth    General 


Sf  itatu^^J^  Assembly,  and  it  is  insisted  that  these  statutes 
^wionsia,  are  unconstitutional  for  the  same  reasons  as  were 
by^p.  m  urged  in  Stewart  v.  Board  of  Supr%  30  Iowa, 
9,  and  the  comparatively  late  cas^s  of  Renwick 
V.  Davenport  (6  N.  W.  R%  47  Id.,  511,  and  Snell  v,  Leon* 
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avd^  55  Id.,  553.  We  are  not  disposed  to  enter  upon  the 
discussion  of  this  question  again,  and  deem  it  only  necessary 
to  say  that  the  constitutionality  of  the  statutes  in  question 
must  be  affirmed  on  the  authority  of  the  cases  above  cited. 

II.     The  statute  provides  that  the  notice  of  the  election 

shall  "specify  the  time  and  place  for  holding  the  election,  the 

line  of  railroad  pi'oposed  to  be  aided,  the  rate  per 

tiflcate  of        centum  of  tax  to  be  levied,  and  whether  the  entire 

township  ' 

cmmty^audi-  P®^  centum  voted  is  to  be  collected  in  one  year, 
whatuaiiffi-'  ^^  one-half  collected' the  first  year  and  one-half 
cieut  ^j^g  following  year,  and  the  amount  of  work  upon 

said  proposed  railroad  required  to  be  completed  before  said 
tax  shall  be  paid  to  the  railroad  company,  and  when  the  same 
shall  be  performed,  and  to  what  point  said  road  shall  be 
fully  completed;  ♦  «  ♦  ^nd  the  township 

clerk  ♦  ♦  ♦  gi^all  forthwith  certifiy  to  the 

county  auditor  the  rate  per  centum  of  the  tax  thus  voted  by 
such  township,         »         *  *         \\^^  year  or  years  dur- 

ing which  the  same  is  to  be  collected         ♦  *         * 

nnder  the  conditions  and  stipulations  of  said  notice,  together 
with  an  exact  copy  of  the  notice  under  which  the  election 
was  held."  Chapter  123,  Laws  1876.  It  is  not  claimed 
that  the  notices  do  not  in  all  respects  comply  with  the  stat- 
ute, except  as  hereafter  stated,  but  it  is  insisted  that  the  cer- 
tificates of  the  township  clerk  are  materially  defective. 
The  particular  defect  insisted  on  is  that  the  notices  are  not 
incorporated  into  and  made  a  part  of  the  certificate  in  that 
way,  and  that,  without  reference  to  the  notice  which  is 
attached  to  the  certificate,  it  fails  to  show  the  conditions  and 
stipulations  upon  which  the  tax  was  voted.  The  certificates 
are  substantially  alike,  and  state  the  rate  per  centum  of  the 
tax  voted;  the  road  in  aid  of  which  the  tax  was  voted;  that 
the  tax  was  to  be  levied  on  the  assessment  of  1881,  and  col- 
lected that  year,  on  condition  that  the  road  should  be  con- 
structed and  operated  from  a  point  of  connection  with  the 
Minneapolis  &  St.  Louis  Railway,  in  Humboldt,  Iowa,  to  a 
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depot  located  within  the  incorporated  town  of  Ernmetsburg, 
and  within  one-half  mile  of  the  court-bouse  in  said  town,  on 
or  before  January  1,  1882.  The  certificates  further  state 
that  the  work  of  constructing  the  railway  shall  be  commenced 
within  ninety  days  from  the  second  day  of  May,  1881,  other- 
wise the  tax  to  be  wholly  forfeited.  A  true  copy  of  the 
notice  of  election  hereto  attached,  marked  "Exhibit  A"  and 
made  a  part  hereof. 

It  will  be  conceded  that  all  the  conditions  and  stipulations 
upon  which  the  tax  was  voted  cannot  be  ascertained  from 
the  certificate  of  the  township  clerk,  unless  it  is  proper  and 
competent  to  refer  to  the  copy  of  the  notice  which  is  attached 
to  the  certificate.  Appellant  claims  that  no  such  reference 
can  be  made,  and  that  the  defect  in  the  certificate  is  juris- 
dictional, and  therefore  the  tax  could  not  be  legally  levied. 
In  support  of  this  position,  Miiiiieaota  cfe  /.  S.  JS.  Co.  v. 
SiamSj  68  Iowa,  601,  is  cited.  The  certificate  in  that  case 
and  the  one  at  bar  are  substantially  the  same,  but  in  the 
cited  case  the  board  of  supervisors  refused  to  levy  the  tax 
because  the  certificate  of  the  township  clerk  was  defective. 
The  court  was  asked,  in  a  mandamus  proceeding,  to  compel 
the  board  to  disregard  thei  defect  and  levy  the  tax.  This  the 
court  declined  to  do.  In  the  case  at  bar  the  board  of  super- 
visors levied  the  tax,  and  must  have,  therefore,  determined 
that  the  certificate  was  not  defective.  Taking  the  certificate, 
and  the  notice  thereto  attached  and  made  a  part  of  it,  their 
sufficiency  must  be  conceded,  except  as  hereinafter  stated. 
It  is  not  a  case,  therefore,  in  which  there  was  no  certificate, 
but  a  defective  one  merely;  and  the  board  of  supervisors,  the 
tribunal  called  on  to  act,  has  determined  that  the  certificate 
sufficiently  complied  with  the  law.  This  is  a  collateral  attack 
on  such  determination,  and  therefore  clearly,  we  think,  is 
within  the  rule  established  in  Byan  v.  Yarga^  37  Iowa,  78. 
Before  levying  the  tax  it  was  the  province  and  duty  of  the 
supervisors  to  determine,  among  other  things,  that  the 
requisite  certificate  from  the  township  clerk  was  on  file  in 
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the  office  of  the  county  auditor,  and  their  determination  can- 
not be  impeached  in  this  collateral  proceeding.  It  must  be 
remembered  that  the  objection  to  the  certificate  is  exceed- 
ingly technical,  and  while,  it  has  been  held  that  the  board 
should  not  be  compelled  by  mandamTM  to  levy  the  tax  not- 
withstanding such  objection,  we  are  unwilling  to  hold  that 
their  determination  that  the  certificate  was  sufficient  can  or 
should  be  set  aside  in  this  proceeding.  In  considering  the 
question  under  consideration,  it  should  be  conceded  that  the 
road  was  constructed  in  substantial  compliance  with  the 
notice  of  the  election,  and  that  the  tax-payers  got  precisely 
what  they  bargained  for.  This  being  so,  we  are  not  disposed 
to  give  force  and  effect  to  mere  technical  objections  which 
did  not  affect  the  substantial  rights  of  the  parties. 

III.     The  notices  provide    that  the  road  shall  be  com- 
pleted to  Emmetsburg,  in  Palo  Alto  county,  Iowa,  "on  or 
before  July   1,  1882,"  and  shall  be  "constructed 

3.  !  com-  •'       '  ' 

S/ndufou'to     *"^  operated  *  *  *  to  a  depot 

aSid^dperate     locdted  Within  the  incorporated  town  of  Emmets- 
road.  burg,   and   within   one-half  mile  of  the  court- 

house in  said  town,  on  or  before  January  1,  1882,"  and  there- 
fore it  is  said  that  the  conditions  on  which  the  taxes  were 
voted  have  not  been  complied  with.  The  notices,  however, 
did  not  require  that  the  road  should  be  completed  by  Jan- 
uary 1,  1882.  It  will  be  observed  that  the  notices  required 
that  the  road  should  be  completed  to  the  point  named  by 
July  1,  1882,  and  it  is  not  claimed  that  this  was  not  done; 
but  it  was  required  that  the  road  should  be  constructed  and 
operated  to  a  depot  at  Emmetsburg  by  January  1,  1882. 
The  road  was  constructed  and  operated  to  such  point  by  that 
time.  A  depot  was  partially  erected,  but  the  road  was  not 
ballasted,  and  in  other  respects  it  could  not  be  regarded  as  a 
first-class  completed  road.  But,  as  we  have  said,  the  road 
was  operated  from  that  time  continuously.  The  service,  how- 
ever, was  not  first-class,  and  the  notice  did  not  require  that 
it  should  be.     A  building  was  used  as  a  temporary  depot, 
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which  the  evidence  shows  to  have  been  suflScient  for  the  pur- 
pose for  which  it  was  used.  Track  was  laid  for  nearly  a 
mile  bejond  the  depot.  We  are  of  the  opinion  that  the  road 
was  constructed  and  operated  to  a  depot  at  the  place  named 
in  the  notices  by  the  first  day  of  January,  1882.  Muscatine 
W.  B.  Co.  V.  HoHon,  38  Iowa,  33. 

It  is  also  urged  that  the  notices  fail  to  state  where  and  to 
what  point  the  road  shall  be  completed.  We  are  of  the  opin- 
ion that  it  does  state  such  facts.  The  road  wae  to  be  com- 
pleted to  Emmetsburg  by  July  1,  1882,  and  the  amount  of 
work  to  be  done  before  the  tax  should  be  paid  is  also  stated ; 
for  the  notices  state  that  the  road  shall  be  constructed  and 
operated  to  a  depot  located  at  said  place  by  January  1,  1882. 

IV.  The  taxes  were  voted  in  May,  1881,  and  in  June 
thereafter  the  road,  in  aid  of  which  the  taxes  were  voted,  was 

^ ^^     leased  in  perpetuity  to  the   Burlington,   Cedar 

by'ieswe^of*^  Rapids  &  Northern  Railroad  Company,  and  since 
^^'  its  construction  it  has  been  operated  by  the  last 

named  company.  The  statute  provides  that  the  tax-payers 
are  entitled  to  stock  for  the  amount  paid  by  them  in  the 
company  in  aid  of  which  the  taxes  were  voted;  and  it  is  pro- 
vided by  statute  that  when  any  railroad  corporation  shall 
have  made  contracts  for  the  payment  to  it  upon  delivery  of 
stock  in  such  company,  and  shall,  subsequent  to  such  con- 
tracts, have  changed  Its  corporate  name,  or  when  the  real 
ownership  in  the  property,  rights,  powers  and  franchises  has 
passed  legally  or  equitably  into  any  other  company,  no  such 
contracts  shall  be  enforced  in  law  or  equity  until  the  tender 
or  delivery  of  stock  in  the  last  named  corporation  or  com- 
pany. Code,  §  1302.  Inasmuch  as  the  Burlington  Com- 
pany refused  to  issue  stock  to  the  tax-payers,  it  is  insisted 
that  the  collection  of  the  tax  cannot  be  enforced.  The  name 
of  the  corporation  in  aid  of  which  the  taxes  were  voted  has 
not  been  changed,  and  under  the  terms  of  the  lease  the  cor- 
porate name  of  the  company  continues  to  exist,  and  it  is 
required  to  so  continue  as  long  as  the  lease  is  in  force,  and 
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we  are  nnable  to  conclude  that  under  the  lease  the  real  own- 
ership of  the  property,  rights,  powers  and  franchises  have 
passed  to  the  Burlington  Company. 

The  lease  provides  that  the  last  named  company  shall  take 
full  possession  of  the  property  demised,  and  pay  all  taxes, 
and  provide  rolling  stock  sufficient  to  transact  the  business, 
and  keep  the  same  and  the  road  in  good  condition,  and  pay 
to  the  lessor  an  annual  rental  therefor  of  30  per  cent  of  the 
gross  earnings,  which  the  lessee  guarantied  should  amount 
to  a  sufficient  sum  to  pay  the  semi-annual  interest  on  certain 
bonds  which  were  executed  by  the  lessor,  the  proceeds  of 
which  were  used  in  constructing  the  road.  There  is  no 
sufficient  evidence  showing  that  this  lease  was  not  executed 
in  good  faith,  or  that  it  was  not  to  the  interest  of  the  lessor 
to  have  executed  it.  We  therefore  cannot  say,  as  a  matter 
of  law,  that  it  was  executed  as  a  fraud  u|>on  the  tax-payers. 
Xor  can  we  say  that  the  contract  is  any  thing  else  than  it 
purports  to  be  on  its  face.  We  therefore  must  hold  that  it 
is  a  lease,  and  that  both  the  legal  and  equitable  title  to  the 
property  remains  in  the  lessor.  For  ought  we  can  possibly 
know,  the  lease  is  exceedingly  beneficial  to  the  stock-holders 
in  the  lessor  company,  and  they  may  realize  more  under  the 
lease  than  they  would  have  done  if  the  lessor  company  had 
operated  the  road.  For  the  reasons  stated,  the  statute  above 
quoted  has  no  application  to  the  present  case.  It  is  further 
claimed  that  the  facts  above  stated  bring  the  case  within  the 
rule  established  in  Manning  v,  Mathews^  66  Iowa,  675;  but 
it  is  evident  that  the  cases  are  clearly  distinguishable.  In  the 
cited  case  the  road  in  aid  of  which  the  taxes  were  levied  was 
sold  and  conveyed  to  another  company.  The  road,  there- 
fore, belonged  to  and  was  the  property  of  the  purchaser. 

V.  Emmetsburg  is  an  incorporated  town,  and  a  part  of 
its  territory  is  in  the  township  of  Emmetsburg,  and  a  part 
». :  In-      of  the  territory  of  the  incorporation  is  in  Free- 

corporated  •'  ^ 

wUhtoSrS*    dom  township.     Elections   were  called  in  both 
situateciu'^^   of  these   townships,    and   the    voters     residing 
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on  the  territory  of  the  corporation  within  Freedom  town- 
ship voted  in  that  township,  and  those  residing  in  Em- 
metsburg  township  voted  in  that  township.  It  is  insisted 
that  the  collection  of  the  taxes  in  these  townships  cannot 
be  enforced,  because  the  statute  contemplates  that  where 
a  township  embraces  an  incorporated  town  the  whole  town- 
ship cannot  participate  in  an  election  for  the  purpose  of 
voting  taxes  in  aid  of  the  construction  of  a  railroad.  The 
argument  is  that  the  incorporated  town  may  separately  so 
vote,  and  so  may  the  township.  But,  in  our  opinion,  the 
statute  does  not  so  provide.  The  statute  provides  that  any 
township  or  incorporated  town  may  so  vote.  If  a  township 
embraces  an  incorporated  town,  and  it  is  proposed  that  the 
township  shall  aid  in  the  construction  of  the  road,  the  voters 
in  the  corporation  are  entitled  to  vote  at  such  election.  It  is 
possibly  true  that  the  voters  in  the  corporation  may  impose 
such  burden  on  themselves;  but,  as  the  township  may  do  so, 
the  voters  in  the  corporation  are  clearly  entitled  to  vote  at 
such  election.  We  understand  this  question  to  have  been 
determined  adversely  to  the  appellant  in  Rt/an  v.  Varga^  37 
Iowa,  80. 

VI.     The  defendants  appealed  from  the  decision  of  the 
court  holding  that  the  taxes  vot^d  in  Lost  Island  township 

.  ^        were  invalid.     The  court,  we  presume,  held  that 

i1pon"vl)"ers?  *^^  Collection  of  the  taxes  in  this  township  could 
uxvoid.  jjQi^  \^Q  enforced  because  of  the  following  fact: 
The  citizens  of  the  town  of  Emmetsburg  appointed  a  committee 
to  take  charge  of  and  work  up  the  tax.  George  B.  McCarty 
was  one  of  such  committee.  Afterwards  the  railroad  com- 
pany entered  into  a  contract  with  the  persons  so  appointed, 
by  the  terms  of  which  the  company  agreed  to  pay  the 
persons  composing  the  committee  five  per  cent  of  all  the 
taxes  voted,  to  the  amount  of  $40,000,  in  consideration  of 
which  they  were  to  procure  petitions  to  be  circulated,  to  see 
that  elections  were  called,  to  look  after  the  company's  inter- 
ests in  said  local-aid  matters,  and  see  that  the  voters  were 
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oat  at  elections,  and  see  that  all  necessary  steps  were  J^aken  to 
secure  said  local-aid."  McCarty  was  at  the  election  in  said 
township,  and  made  a  proposition  to  the  voters  that  if  they 
voted  the  tax  for  the  railroad  they,  would  pay  them  fifty  cents 
on  the  dollar  for  each  dollar  they  voted  on  tax.  Or,  as 
another  witness  testifies,  the  proposition  was  "that  all  who 
voted  for  the  tax,  when  they  paid  it,  and  presented  their  cer- 
tificates to  a  certain  party  here  in  town,  they  would  buy  the 
certificates  and  pay  fifty  cents  on  the  dollar."  This  proposi- 
tion only  included  resident  tax-payers  and  voters.  The  evi- 
dence further  shows  that  prior  to  the  proposition  the  expres- 
sion of  the  voters  was  against  the  tax.  There  w*ere  only 
fourteen  votes  cast  at  the  election,  and  all  were  in  favor  of 
the  tax.  These  voters,  or  some  of  them,  testify  that  they 
intended  to  vote  against  the  tax,  but  changed  their  minds 
after  the  proposition  was  made.  Counsel  for  the  defendants 
do  not  claim  that  the  proposition  made  did  not  unduly  influ- 
ence the  voters,  but  their  contention  is  that  McOarty  made  the 
proposition  in  his  own  behalf,  and  not  for  the  company,  and 
that  he  was  not  authorized  to  bind  or  compromise  the  com- 
pany in  this  respect.  Under  the  contract,  as  we  read  it, 
McCarty  was  an  agent  of  the  company,  and  fully  author- 
ized to  do  whatever  he  deemed  necessary  to  obtain  votes  for 
the  tax.  For  whom  he  made  the  proposition  we  are  uncer- 
tain,— that  is,  who  was  to  pay  the  tax-payers, — ^but  this  is 
immaterial.  He  made  the  proposition  for  the  purpose  of 
effectuating  the  purpose  contemplated  in  the  contract,  and  we 
think  the  corporation  is  bound  by  what  he  did.  He  was 
authorized  and  directed  to  see  "that  all  necessary  steps  were 
taken  to  secure  said  local  aid."  His  determination  of  what 
was  necessary  is  binding  on  the  company. 

Each  party  must  pay  the  cost  made  by  him,  and  the  judg* 
ment  on  both  appeals  is 

Affibmxd* 
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Miller  st  al.,  Admass,    v.   House  &  Laub  bt  al. 

1.  Promissory  Note:  signaturb  dbnibd:  burden  of  proof.    Where 

the  signatare  to  the  note  sued  on  was  denied  under  oath ,  the  burden  was 
on  plaintiff  to  establish  that  it  was  genuine.    Code,  §  2730. 

2.  :  FIRM  NAME  SIGNED  BT  CLERK:  AUTHORITY:  SyiDBNCS:  CON- 
DUCT OF  PARTNER.  The  uote  sued  on  was  payable  by  a  firm  to  one  of 
the  partners,  and  the  payee  indorsed  it  to  plainti£&'  intestate;  but  it  was 
shown  that  the  firm  name  was  siirned  to  the  note  by  a  clerk  whose  gen  • 
eral  authority  did  not  extend  to  signing  notes  for  the  firm.  Held  that 
the  acceptance  and  indorsement  of  the  note  by  the  partner  did  not  proye 
that  the  note  waH  signed  by  authority  of  the  firm.  His  acts  of  accept- 
ance and  indorsement,  haying  been  in  his  own  behalf  only,  were  not 
binding  upon  the  firm. 

Appeal  from  Crawford  Circxdt  Court. 

Wednesday,  December  16. 

Action  on  a  promissory  note.  There  was  a  trial  to  the 
court,  and  judgment  was  entered  for  defendants.  Plalntiflfe 
appeal. 

^   Wright y  Baldwin  <b  JSaldane^  for  appellants. 

SJvaw  (&  JS'uehule,  for  appellees. 

Kbbd,  J. — The  promissory  note  sned  on  purports  to  have 
been  executed  by  the  firm  of  House  &  Laub.  It  is  payable 
to  E.  House  or  order,  and  it  was  indorsed  by  the  payee  to 
plaintiffs'  intestate.  The  genuineness  of  House  &  Laub's 
signature  to  it  was  denied  under  oath.  Plaintiffs  proved  that 
the  signature  of  House  &  Laub  was  attached  to  the  instru- 
ment by  one  C.  E.  Parks,  who  was  in  the  employ  of  that 
firm  as  clerk  and  book-keeper;  and  that,  in  addition  to  keep- 
ing the  books  of  the  firm,  he  attended  to  their  correspondence, 
and  did  the  greater  part  of  the  other  writing  pertaining  to 
their  business,  which  was  that  of  general  merchants.  There 
was  no  direct  evidence,  however,  tending  to  prove  that  he 
was  authorized  to  execute  promissory  notes  or  other  contracts 
Vol.  LXVII— 47 
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in  the  name  of  the  firm;  nor  was  it  shown  that  the  note  in 
suit  was  given  in  the  course  of  the  business  of  the  firm. 
When  plaintiffs  offered  the  note  in  evidence  the  circuit  court 
excluded  itj  on  defendants'  objection,  on  the  ground  that  the 
signature  was  not  yet  shown  to  be  the  genuine  signature  of 
the  firm. 

This  ruling  is  assigned  as  error,  and  the  only  question  in 
the  case  is  as  to  its  correctness.  The  burden  was  on  the 
plaintiffs  to  prove  the  genuineness  of  said  signature.  Code, 
§  2730.  They  were  not  entitled  to  introduce  the  note  in 
evidence  until  they  had  eQtMhhed  p^nma/aeie  that  the  per- 
son who  attached  the  signature  to  it  had  authority  to  bind 
the  firm  of  House  &  Laub  by  that  act.  In  our  opinion,  they 
have  not  done  this.  The  fact  that  Parks  kept  the  books  of 
the  firm,  and  attended  to  its  correspondence,  and  did  other 
writing  pertaining  to  its  business,  does  not  imply  that  he  had 
authority  to  sign  its  name  to  promissory  notes  or  to  execute 
other  contracts  in  its  name.  It  is  contended,  however,  that, 
as  House  accepted  the  note  and  indorsed  it  to  plaintiffs'  intes- 
tate, he  thereby  warranted  that  the  signature  was  genuine, 
and  that,  as  he  was  a  member  of  the  firm  whose  obligation  the 
note  purported  to  be,  this  ought  to  be  accepted  as  evidence 
against  the  firm  that  Parks  had  authority  to  execute  the  instru- 
ment in  its  name.  It  is  true  that  the  law  implies  a  warranty 
by  the  indorser  of  a  negotiable  instrument  of  the  genuineness 
of  the  signature  to  it.  The  indorsement,  however,  was  the  indi- 
vidual act  of  House.  He  did  not  assume  by  that  act  to  bind  the 
firm.  The  contract,  then,  which  arises  by  implication  from 
the  act  is  his  individual  contract.  The  firm  was  not  bound 
by  it,  and  the  same  may  be  said  with  reference  to  his  act  of 
accepting  the  note.  He  accepted  it  for  himself  individually, 
and  not  for  the  firm;  and  the  firm  can  be  bound  only  by  such 
acts  as  he  assumes  to  do  in  its  name  or  in  its  behalf.  We 
think  the  ruling  of  the  circuit  court  is  correct,  and  it  will  be 

Affirmed. 


SUPPLEMENT. 


Erbe  following  opinions  did  not  come  into  my  hands  in  time  for  insertfon 
eir  chronological  order,  and  are  tlierefore  presented  In  tlie  form  of  a  supple- 
ment.—RbpobtbrJ 


Peterson  v.  Aoamson  bt  al. 

1.  Kegligenoe:  want  of  skill  in  aobnt:  bvidsncb  under  issues. 

Where  plaintiff  aoaght  to  recoTer  damatres  suffered  thronfirli  the  nef^li- 
ffence  or  want  of  skill  in  defendant's  afcent,  who  bad  charge  of  the  business 
in  which  the  injury  occurred,  and  his  skill  was  put  in  issue,  and  plaintiff 
had  offered  evidence  to  prove  his  want  of  skill,  held  that  it  was  erfor  to 
refuse  the  defendant  the  opportunity  to  prove  the  agent's  skill,  notwith- 
standing such  skill,  if  proved,  would  be  no  defense,  if  he  was  in  fact 
careless  in  the  particular  act  complained  of. 

2.  Evidence:   error  in   ezcludeno:  icaterialitt  icust  appear. 

While  this  court  cannot  say  that  there  was  error  in  not  allowing  answers 
to  questions,  unless  it  is  made  to  appear  what  facts  were  intended  to  be 
proved  thereby,  yet  counsel  need  not  state  in  terms  what  they  expect 
to  prove,  if  it  sufficiently  appears  on  the  face  of  the  record  without  such 
statement 

8.  Praotioe  in  Sapreme  Court:  striking  out  akended  abstract. 
An  amended  abstract  filed  by  appellant,  made  necessary  on  account  of 
a  change  of  the  record  in  the  trial  court  upon  appellee's  motion,  cannot 
be  stricken  out,  even  though  no  service  thereof  was  made  on  appellee. 

Appeal  from  Palo  AUo  District  Court. 

Saturday,  December  5. 

The  plaintiff  seeks  to  recover  damages  of  the  defendants 
for  the  value  of  a  mare  whicli  he  alleges  was  killed  bj  the 
negligence  of  the  defendants.  The  defendants  were  the  own- 
ers and  keepers  of  a  stallion,  and  the  plaintiff  contracted 
with  them  to  serve  said  mare  with  said  stallion,  and  plaintiff 
alleges  that  in  attempting  to  do  so  the  defendants  negligently 
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allowed  said  stallion  to  improperlj  enter  said  mare,  by  reason 
of  which  she  was  so  injured  that  she  died  soon  afterward. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the 
plaintiff.     Defendants  appeal. 

Soper^  Crawford  c&  Garr.  for  appellants. 

T.  W.  Harrison  and-^.  E.  Cohoon^  for  appellee. 

KoTHROCK,  Gil.  J. — The  defendants'  stallion  was  not  in  their 
care  nor  under  their  control.  He  was  attended  by  one  Donald 
1  NEOLi-  Black,  who  had  him  in  charge  for  the  season, 
ofskiuio'*^'  It  appeal's  that  Black  made  contracts  with  the 
Slnce'uuder  owners  of  mares  for  the  service  of  the  stallion, 
issu^.  ^^j  i^g  ^^  j^  immediate  charge  of  the  horse  at 

the  time  plaintiff's  mare  was  injured.  The  defendants 
denied  that  they  or  their  agent  in  charge  of  said  stallion 
were  guilty  of  any  negligence,  carelessness  or  want  of  care 
or  skill,  in  handling  said  stallion  while  serving  said  mare. 

The  plaintiff,  in  his  reply,  alleged  "tUat  it  requires  skill 
and  care  to  properly  attend  a  stallion"  and  that  defendants  were 
negligent  in  not  furnishing  a  suitable  and  skillful  person  to 
attend  to  said  stallion.  The  plaintiff,  to  sustain  the  issues 
on  his  part,  was  asked  the  following  question  by  his  counsel: 
"  State  what  kind  of  a  person  it  requires  to  handle  and  care 
for  a  stallion  of  this  kind  in  making  service  of  mares."  The 
question  was  objected  to  by  defendants,  but  the  objection  was 
overruled,  and  the  plaintiff  answered:  "Well,  I  should  think 
it  ought  to  be  a  good  man;  it  hadn't  ought  to  be  a  lame  fel- 
low and  a  cripple."  The  court  instructed  the  jury  upon  the 
issue  as  follows:  "It  was  the  duty  of  the  defendants  to 
employ,  in  the  management  of  the  stallion,  a  man  of  such 
ability  and  skill  to  perform  such  labor  in  such  a  manner  as 
like  services  are  usually  done  by  a  man  of  ordinary  prudence 
and  care  in  like  business."  Black,  the  keeper  of  the  stallion, 
testified  in  behalf  of  the  defendants  that  he  had  thirty  years' 
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experience  in  caring  for  and  attending  stallions,  and  defend- 
ants called  two  witnesses,  both  of  whom  testified  that  they 
had  large  experience  in  attending  upon  and  managing  stal- 
lions. One  of  these  witnesses  was  the  owner  of  a  barn  at 
which  Black  kept  the  stallion.  This  witness  was  asked  the 
following  question:  "State  what,  if  anything,  you  know  of 
the  skill  and  experience  pursued  by  the  said  Black  in  the  bus- 
iness of  grooming  and  handling  stallions."  The  other  wit- 
nesses were  asked  these  questions:  "State  if  you  saw  much 
of  Black's  manner  of  handling  a  horse,  manner  of  trying  and 
covering  a  mare,  last  season."  "State  if  you  know  what 
experience  or  skill  Black  had  in  attending  a  stallion  while 
trying  and  serving  a  mare."  All  of  these  questions  were  ob- 
jected to  by  the  plaintiff  as  incompent  and  immaterial,  and 
the  objections  were  sustained. 

We  think  it  is  very  plain  that  under  the  issue  made  in  the 
pleadings  and  recognized  in  the  instructions,  and  in  view 
of  the  evidence  introduced  by  the  plaintiff  bearing  upon 
the  want  of  skill  possessed  by  Black,  the  court  erred  in 
refusing  to  allow  the  defendants  to  prove  that  he  possessed 
the  requisite  skill.  It  is  correct,  as  argued  by  counsel  for 
appellee,  that,  even  if  he  was  skillful  in  his  calling,  yet  if  in 
the  instance  in  question  he  did  not  exercise  skill,  but  was 
negligent,  the  fact  that  he  was  skillful  was  no  defense.  But 
his  general  want  of  skill  was  directly  put  in  issue,  and  as 
plaintiff  insisted  on  proving  his  want  thereof,  the  defendants 
should  have  been  permitted  to  rebut  the  allegation  and  proof 
if  they  could  do  so.  It  is  urged  that  the  appellants  cannot 
2.  evidbkcb:  be  heard  to  complain  of  these  rulings,  because 
ciudinjK  ""  the  record  does  not  show  what  they  expected  to 
must  appear,  establish  by  answers  to  the  questions.  It  was 
not  necessary  for  defendants'  counsel  to  state  in  terms  that 
they  expected  to  prove  by  the  witnesses  that  Black  possessed 
the  required  skill.  The  issues  as  made  by  the  pleadings,  the 
testimony  of  the  witness  Black,  and  the  testimony  of  the 
two  witnesses   to   whom   the  questions   were  propounded. 
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abnndantly  show  that  the  defendants  were  endeavoring  to 
establish  the  fact  that  Black  was  possessed  of  the  proper 
skill  and  experience. 

The  plaintiff  tiled  a  motion  in  this  coart  to  strike  oat  an 

amended  abstract  tiled  bj  appellants  August  30,  1884.     The 

motion   will  be  overruled.      The  abstract  was 

3.  PR-\CTTCB 

coSt^tSik-  ™^®  necessary  by  reason  of  a  motion  made  by 
amended  appellee  in  the  court  below  after  the  record  was 
abstract.  made  up  and  the  appeal  taken.  The  record  was 
thereby  changed,  and,  to  make  the  same  complete  in  this 
court,  an  amended  abstract  was  necessary.  The  fact  that  no 
service  thereof  was  had  on  appellee  does  not  authorize  an 
order  striking  it  from  the  tiles. 

There  are  other  questions  presented  by  counsel  for  appel- 
lant which  we  need  not  determine.  They  are  not  such  as  will 
likely  arise  upon  a  new  trial.  For  the  error  in  excluding  the 
evidence  above  referred  to  the  judgment  of  the  court  below 

will  be 

Reversed. 


iS  XM  Huirr  y.  The  Fabmebs'  Insurance  Company. 


1.  Justices'  Courts:  jurisdiction  of  non-resident  inbueancb 
companies:  codb,§  §  2584,  3507.  Section  2584  of  the  Code  confers 
jurisdiction  upon  a  justice  of  the  peace  of  an  action  brougrht  on  a  policy 
of  insurance  insuring  property  within  his  county,  where  the  loss  occurs, 
although  the  principal  office  or  place  of  business  of  the  inrarance  com- 
paBy  is  in  another  county.    Code,  §  3507,  distinguished. 

Appeal  from  Humboldt  Circuit  Court. 

Wednesday,  October  7. 

AonoN  upon  a  policy  of  insurance,  commenced  before  a 
justice  of  the  peace.  The  suit  was  dismissed  because  it  was 
not  brought  in  the  county  where  the  defendant  actually  resided. 


SUPPLEMENT.  743 


Hunt  y.  The  Fanners'  Insurance  Company. 


The  judgment  of  the  justice  was  affirmed  by  the  circuit  court, 
and  the  plaintiff  appeals. 

J.  C.  Raymond^  for  appellant 

Prouty  cfe  Taft,  for  appellee. 

Sbevbes,  J. — ^We  are  required  to  determine  the  following 
question:  "Does  section  2584  of  the  Code  confer  jurisdic- 
tion upon  a  justice  of  the  peace  in  an  action  brought  on  a 
policy  of  insurance  insuring  property  within  his  county,  and 
where  the  loss  occarred,  when  the  principal  office  or  place  of 
business  of  the  company  is  in  another  county  than  where 
the  justice  resides?" 

Section  2684  of  the  Code  is  in  these  word:  "Insurance 
companies  may  be  sued  in  any  county  in  which  is  kept  their 
place  of  business,  in  which  was  made  the  contract  of  insur- 
ance, or  in  which  the  loss  insured  against  occurred."  That 
this  section  is  broad  enough  to  include  actions  before  a  justice 
of  the  peace  we  think  mnst  be  conceded,  unless  there  is  some 
other  statute  which  forbids  that  such  a  construction  should 
be  adopted.  The  powers  and  jurisdiction  of  justices  of  the 
peace  are  defined  in  title  21  of  the  Code,  and  it  is  therein 
provided  that  justices  of  the  peace  do  not  have  jurisdiction 
over  actual  residents  of  some  other  county,  except  as  provided 
in  said  chapter.     Code,  §  3507. 

Section  2584  forms  a  part  of  title  17  of  the  Code,  but  it 
originally  was  a  part  of  chapter  95  of  the  acts  of  the  Fourth- 
teenth  General  Assembly.  The  title  of  chapter  95  is  "  An 
act  providing  the  place  of  bringing  suits  ih  certain  cases," 
and  consists  of  five  sections,  three  of  which  are  now  sections 
2582,  2583  and  2584  of  the  Code.  It  cannot  be  doubted 
that  these  sections  embraced  actions  before  a  justice  of  the 
peace,  for  the  language  employed  clearly  includes  all  courts 
and  all  suits  in  whatever  court  brought.  This  being  so,  the 
mere  fact  that  the  codifiers  placed  the  statute  enacted  in  1872 
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in  title  17  of  the  Code,  and  such  codification  was  adopted  by 
the  General  Assembly,  should  not  have  the  eflTect  to  limit  the 
scope  and  meaning  of  the  statute.  If  the  section  be  now 
read  and  construed  by  itself,  it  clearly  embraces  suits  before 
justices  of  the  peace;  and,  as  it  was  enacted  since  section  3507 
of  the  Code,  and  then  was  again  re-enacted  when  the  Code 
was  adopted,  and  while  each  title  of  the  Code  was  separately 
enacted,  still  the  whole  Code  should,  for  the  purposes  of  con- 
struction, be  regarded  as  having  been  enacted  at  the  same 
time,  and  therefore  sections  2684  and  3507  must  be  read  and 
construed  together,  and  such  construction  must  be  adopted, 
if  consistent  with  the  language  used,  as  will  give  force  and 
eflTect  to  both  sections.  This  being  done,  it  is  clear  that  sec- 
tion 2584  cannot  have  full  force  and  eflTect  unless  justices  of 
the  peace  have  jurisdiction  of  actions  against  insurance  com- 
panies in  the  eases  contemplated  in  the  statute.  Therefore 
section  3507  should  be  limited  to  natural  persons  who  are 
actual  residents  of  some  other  county  than  that  in  which  the 
justice  resides. 

"We  are  of  the  opinion  that  the  foregoing  questions  must 
be  answered  in  the  afl&rmative. 

Beysbsed. 


STATUTES    AND    RULES 
REGULATING  THE  PRACTICE 


OF  THB 


SUPEEME  COUET 


OF  THE 


STATE  OF  IOWA. 


REVISED  AND  ADOPTED  AT  THE  JUNE  TERM,  1886. 


Obdbb  of  Coubt. 


.     Tuesday,  June  2.  1886. 

Ori&Ndt  Thai  thAreriied  rules  fkdB  day  H>proTed  by  the  ooort  shall  be  regarded  as 
adopted  irfaen  transcribed  and  filed  with  the  derk,  and  shall  take  effect  when  published  ^ 
tbederk. 


I.— OF  THE  OBGANIZATIOH  OF  THB  OOUBT. 

Seotiok  1.    The  supreme  coart   consists  of  five  jadgrcs  elected  in  the 
Judges  of  supreme  manner  prescribed  by  law,  the  senior  judge   being  chief 
«^*-  justice. 

Sec.  2.  The  presence  of  three  judges  is  necessary  to  constitute  a  quorum 
Qooram:  adjoom-  for  the  transaction  of  business,  but  one  alone  may  adjourn 
ment  by  minority,  f^^  ^jay  to  day,  or  to  any  particular  day.  or  until  the  next 
term.    [Code,  §  139.] 
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Sec.  3.  The  officers  of  the  coarfc  are  the  attoraey-general,^  the  clerk*  and 
Offloen  of  ooart.  the  reporter,*  who  are  elected  in  the  manner  prescribed  by 
law;  the  bailiffs*  appointed  by  the  court,  and  the  attorneys  and  ooansebrs- 
at-law  admitted  to  practice  therein.* 

n.— OF  THB  JURI8DI0TI0N  OF  THE  BUPBBICB  OOUBT. 

Sec.  4.  The  supreme  court  has  an  appellate  jurisdiction  over  all  judg- 
o«nerai  appellate  ments  and  decisions  of  the  superior,  the  circuit  and  dis- 
jarisdicUon.  ^qi  courts  from  which  appeals  are  allowed  by  law,  as  well 

in  cases  of  civil  actions,  properly  so  called,  as  in  proceedings  of  a  special  or 
independent  character  and  in  criminal  cases.  [Code,  §  §  3163,  4520.  Laws 
1876,  chap.  143,  §  17;  Laws  1882,  chap.  24,  §  7.] 

Sec.  5.    The  supreme  court  may  also  review  the  following  orders  made 

What  orden  may     by  the  circuit  or  district  court,  or  the  superior  court  of 
be  reviewed  on  ap.    "  .. 
peal.  a  city: 

1.  An  order  made  affecting  a  substantial  right  in  an  action,  when  such 

order,  in  effect,  determines  the  action  and  prevents  a  judgment 
from  which  an  appeal  might  be  taken. 

2.  A  final  order  made  in  special  proceedings  affecting  a  substantial  right 

therein,  or  made  on  a  summary  application  in  an  action  after  judg- 
ment. 

3.  When  an  order  grants  or  refuses,  continues  or  modifies  a  provisional 

remedy,  or  grants,  refuses,  dissolves,  or  refuses  to  dissolve  an  injunc- 
tion or  attachment,  when  it  grants  or  refuses  a  new  trial,  or  when  it 
sustains  or  overrules  a  demurrer. 

4.  An  intermediate  order  involving  the  merits,  and  materially  affecting 

the  final  decision. 

5.  An  order  or  judgment  on  habeas  corpus. 

If  any  of  the  above  orders  are  made  by  a  judge  of  the  district,  drcoit  or 
superior  court,  they  are  in  that  case  reviewable  in  the  same  way.as  if  made 
by  the  court.  *  [Code,  g  3165,  Laws  1876,  chap.  143,  §  117.] 

Sec.  6.  The  supreme  court  may  also,  in  its  discretion,  prescribe  rules  for 
May  allow  appeals  allowing  appeals  on  such  other  intermediate  orders  or 
fronu»tiier  orders,  decisions  as  they  may  think  expedient,  and  for  permitting 
the  same  to  be  taken  and  tried  during  the  progress  of  the  trial  in  the  court 
below;  but  such  intermediate  appeals  must  not  retard  proceedings  in  the 
trial  in  chief  in  the  court  below.    [Code,  §  3166.] 

Sec.  7.  The  supreme  court  has  a  general  supervision  over  the  district, 
Supenriaory  powers,  superior  and  circuit  courts,  and  all  other  inferior  judicial 
tribunals,  to  prevent  and  correct  abuses,  where  no  other  remedy  is  provided 
by  law.    [Constitution,  Art.  5,  §  4.] 

(1.)    Oatuu  1857,  art  5,  S  12;  Bev.  1880,  oh.  11;  Laws  1863,  ch.  156;  Laws  186i,  oh.  18S; 
Laws  1868,  oh.  138,  $  $  1  and  28;  Id.,  oh.  178,  g  12;  Joint  Bee.  1868,  No*  21;  Laws  1878,  oh.  7. 
(2.)    Ber.  I860,  oh.  110;  Laws  of  1866,  oh.  88. 
(3.)    Laws  1861,  ch.  22;  Laws  1866,  oh.  89. 
(4.)    Aots,  1886,  oh.  69,  S  2. 
(6.)    Sections  103-112  hereof. 
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8bo.  8.  The  supreme  court  shall  have  power  to  enforce  its  mandates 
Power  to  enforoe  ^POQ  inferior  coorts  and  officers  by  fine  and  imprisonment, 
>'^*>^^^*^^  which  imprisonment  may  be  oontinaed  until  the  mandates 

are  obeyed.    [Code,  §  8200.] 

Sbc.  9.  The  supreme  court  may  issue  all  writs  and  processes  necessary  for 
Kay  iMoe  write,  the  ezerdse  and  enforcement  of  its  appellate^jurisdiction* 
[Code,  §3172. 1 

III. — OF  THB  TBRHS  OF  THE  BUFBBM B  COURT. 

Sbo.  10.  The  supreme  court  shall  be  held  at  the  seat  of  government. 
Terms,  when  axid  ^^id  shall  convene  and  hold  four  terms  each  year,  one  of 
where  held.  which  shall  commence  on  the  first  Tuesday  of  March,  one 

on  the  first  Tuesday  of  June,  one  on  the  first  Tuesday  of  October,  and  one  on 
the  first  Tuesday  of  December.  Each  of  said  terms  of  court  shall  be  for  tbe 
submission  and  determination  of  causes,  and  for  the  tiansaction  of  such  other 
business  as  shall  properly  come  before  the  court.  All  causes  on  the  docket 
shall  be  heard  at  each  term  unless  continued  or  otherwise  disposed  of  by 
order  of  the  court.  The  court  shall  remain  in  session,  so  far  as  practicable, 
until  it  is  determined  what  the  opinion  of  the  court  shall  be  in  all  causes 
submitted  to  it,  except  in  causes  where  a  re-argument  is  ordered.  Judg- 
ments of  affirmance,  rulings  and  orders  in  causes  submitted,  and  orders 
authorized  by  law  may  be  made  and  entered  by  the  court  at  any  time  regard- 
less of  the  terms  of  court    [Acts  1886,  Chap.  59,  §  1.] 

IT.— OF  APPBALS  TO  THB  SUPRBMB  COURT. 

i.    In  Civil  Cases, 

Sbo.  11.  No  appeal  to  the  supreme  court  shall  be  taken  except 
Time  for  appeoL  within  six  months  from  the  rendition  of  the  judgment  or 
order  appealed  from.  Unless  the  case  involves  an  interest  in  real  estate,  no 
appeal,  where  the  amount  in  controversy,  as  shown  by  the  pleadings,  does 
not  exceed  one  hundred  dollars ,  will  be  considered,  except  to  dismiss  the 
same,  unless  the  trial  judge  certifies  the  question  of  law  upon  which  the 
decision  of  this  court  is  desired.  And  no  other  question,  except  the  one  so 
certified,  shall  be  considered.    [Code,  §  3173.] 

Sbo.  12.  An  appeal  shall  not  be  perfected  until  the  notice  thereof  has- 
Appeals:  when  per-  ^^^^  served  upon  both  the  party  and  the  clerk,  and  the 
^^^t®^  clerk  paid  or  secured  his  fees  for  a  transcript;  whereupon 

the  clerk,  at  the  written  request  of  either  party,  shall  prepare  a  transcript 
of  the  record  in  the  case,  or  as  much  thereof  as  the  appellant  in  writing  has 
directed,  to  which  shall  be  appended  copies  of  the  notices  of  appeal  and  of 
the  supersedeas  bond,  if  any;  and  shall,  before  the  day  the  cause  is  set  for 
hearing,  transmit  the  same  by  mail  or  express  to  the  clerk  of  the  supreme 
court.  But  causes  shall  be  submitted  upon  the  abstracts  of  the  parties, 
except  where  a  controversy  arises  as  to  the  record.  In  such  case  the  contro- 
versy shall  be  determined  by  reference  to  the  transcript;  but  the  appellant 
shall  have  a  reasonable  time  after  the  necessity  for  a  transcript  appears  to 
file  a  transcript,  where  one  has  not  already  been  filed. 
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Sec.  13.    An  appeal  is  taken  by  the  service  of  a  notice  in  writing:  on  the 
How  token:  nottoe   adverse  part:f,  his  agent,  or  any  attorney  who  appeared  for 
'*'*  him  in  the  case  in  the  court  below,  and  also  upon  the  clerk 

of  the  court  wherein  the  proceedinfifs  were  had,  stating:  the  appeal  from  the 
same,  or  from  the  specific  part  thereof,  defining  such  part.    [Code,  §  3178.] 
Sec.  14.    An  appeal  from  part  of  an  order,  or  fron^  one  of  the  judgments 
From  part  of  an      of  a  final  adjudication,  or  from  part  of  a  judgment,  shall 
order.  not  disturb  or  delay  the  rights  of  any  party  to  any  judg- 

ment or  part  of  a  judgment,  or  order,  not  appealed  from,  but  the  same 
shall  proceed  as  if  no  such  appeal  had  been  taken.    [Code,  §  3177.] 

Ssc.  15.  The  notices  of  appeal  must  be  served  thirty  days,  and  the  caoae 
Time  of  serrioe.  filed  and  docketed  at  least  fifteen  days,  before  the  first  day 
of  the  next  term  of  the  supreme  court,  or  the  same  shall  not  then  be  tried, 
unless  by  consent  of  parties.  If  the  appeal  is  taken  less  than  thirty  days 
before  the  term,  it  must  be  so  filed  and  docketed  before  the  next  succeeding 
term.  [Code,  §  31S0.  | 
Sec.  16.    In  cases  in  which  there  was  a  default  in  the  court  below,  and 

«  __•  M  M  ^  ^  110  personal  service  on  defendant,  and  no  appearance  by 
Serrtoe of  notioe on  ,  .        .,         ,   .    ..«  ,         ,         ,    ■  .  «  .* 

defaulting  defend-  him,  the  plaintiff  may  appeal,  and  make  service  of  the 

^  '  notice  of  appeal  in  the  same  manner  that  service  of  origi- 

nal notice  is  made  on  non-resident  defendants.  If  the  appellee  is  a  non- 
resident, but  has  an  agent  residing  in  the  state,  the  notice  may  be  served 
upon  such  agent,  and  such  service  shall  take  the  place  of  publication  in  a 
newspaper.  The  proof  of  such  service  shall  be  made  in  the  manner  pre- 
scribed for  proof  of  service  of  original  notice  on  non-resident  defendants. 
[McCleUan  v.  McClellan,  2  Iowa,  312.1 

Sbo.  17.  The  cause  shall  be  docketed  as  it  was  in  the  court  below,  and 
iXMket  of  oanset.  the  party  taking  the  appeal  shall  be  called  appellant,  and 
the  other  party  the  appellee.    [Code,  §  3171.] 

Sec.  18.  At  least  thirty  (30)  days  before  the  day  assigned  for  the  hearing 
Abfltraot— eerrioe  of  a  cause,  the  appellant  shall  serve  upon  the  attorney  for 
and  iiung  of.  each  appellee  a  printed  copy  of  so  much  of  the  abstract  of 

record  as  may  be  necessary  to  a  full  understanding  of  the  questions  presented 
for  decision,  (said  abstract  to  be  prepared  as  required  by  sections  97,  98  and 
99.)  He  shall  also,  fifteen  (15)  days  before  the  first  day  of  the  term  for  which 
the  cause  is  to  be  docketed  for  trial,  file  with  the  clerk  ten  (10)  copies  of  said 
abstract,  and  no  cause  will  be  heard  until  thirty  (30)  da3rs  after  such  service 
and  fifteen  (15)  days  after  such  filing  with  the  clerk,  nor  shall  it  be  docketed 
unless  this  and  other  rules  shall  ba  complied  with.  In  case  of  cross  appeals 
the  party  first  giving  notice  of  appeal  shall,  under  this  rule,  be  considered 
the  appellant. 

Sec.  19.  If  the  appellee's  counsel  shall  deem  the  appellant's  abstract 
Appeilee»8  ab^aot  imperfect  Or  unfair,  he  may,  within  ten  days  after  receiv- 
ing the  same,  deliver  to  the  appellant's  counsel  one  printed 


copy,  and  to  the  clerk  of  the  court  ten  printed  copies,  of  such  further  or  addi- 
tional abstract  as  he  shall  deem  necessary  to  a  full  understanding  of  the 
questions  presented  to  this  court  for  decision. 
Sec.  20.    In  an  action  by  ordinary  proceedings,  and  in  an  action  by  equi- 
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The  records  to  be     ^^^^  proceedings  tried  upon  oral  evidence,  all  proper 

®®'^*"*®<*-  entries  made  by  the  clerk,  and  all  papers  pertaining  to  the 

cause  and  filed  therein  (except  subpoenas,  depositions  and  other  papers  which 
are  used  as  mere  evidence)  are  to  be  deemed  part  of  the  record.  But  in  an 
action  by  equitable  proceedings  tried  upon  written  evidence,  the  depositions, 
and  all  papers  which  were  used  as  evidence,  are  to  be  certified  up  to  the  su- 
preme court,  and  shall  be  so  certified,  not  by  transcript,  but  in  their  original 
form.  But  a  transcript  of  a  motion,  affidavit,  or  other  paper,  when  it  relates 
to  a  collateral  matter,  shall  not  be  certified,  unless  by  direction  of  the  appel- 
lant. If  so  certified,  when  not  material  to  the  determination  of  the  appeal, 
the  court  may  direct  the  person  blamable  therefor  to  pay  the  costs  thereof. 
|Code.§  3184.] 

Sec.  21 .    If  the  transcript  has  not  been  sent  up,  or  the  appellant  does  not 
^^Scri^t^^^d  b-   ^^®  *'^®  same,  or  does  not  file  an  abstract  when  the  same 

straot.  should  be  filed  as  herein  provided,  the  appellee  may  file  the 

transcript,  and  may  on  motion  have  the  appeal  dismissed  or  the  judgment 
affirmed,  as  the  court  from  the  circumstances  of  the  case  shall  determine;  but 
Appeal  in  good        QO  appeal  shall  be  dismissed  or  judgment  of  the  court  below 

^*^  affirmed  because  the  cause  was  not  docketed,  or  transcript 

or  abstract  filed,  if  it  be  made  to  appear  that  the  appeal  was  taken  in 
good  faith  and  not  for  delay,  or  if,  from  the  conduct  of  the  appellee  or  his 
counsel,  appellant  was  induced  to  believe  that  no  motion  to  dismiss  or  affirm 
would  be  made.    [Code,  §  §  3181,  3182,  Chap.  56.  Acts  1874.] 

Sbo.  22.    A  part  of  several  co-parties  may  appeal,  but  in  such  case  they 
Oo-parties:  appeal    T^^^^  serve  notice  of  the  appeal  upon  all  the  other  co-par- 

bj  part  ties,  and  file  the  proof  thereof  with  the  clerk  of  the  supreme 

court.    [Code,  §  3174] 

Sbc.  23.    If  the  other  co-parties  refuse  to  join,  they  can  not,  nor  can  any 
BefQsai  to  join  in     of  them,  take  an  app3al  afterwards;  nor  shall  they  derive 

appeal  by.  ^^y  benefit  from  the  appeal,  unless  from  the  necessity  of 

the  case.    [Code,  §  3175.] 

Sec.  24.    Unless  they  appear  and  decline  to  join,  they  shall  be  deemed  to 
Presumed  to  bave     ^^^^  joined,  and  shall  be  liable  for  their  due  proportion  of 

joined.  costs.    [Code,  §  3176.] 

Sec.  25.    The  death  of  one  or  all  of  the  parties  shall  not  cause  the  pro- 
DeaOi  of  parties       ceedings  to  abate,  but  the  names  of  the  proper  persons 

does  not  abate,     ghall  be  substituted,  as  is  provided  in  such  cases  in  the  dis- 
trict court,  and  the  cause  may  proceed.    The  court  may  also,  in  such  case, 
grant  a  continuance,  when  such  a  course  will  be  calculated  to  promote  the 
ends  of  justice.    [Code,  §  3211.] 
Sec.  26.    Where  appellant  has  no  right,  or  no  further  right  to  prosecute 
the  appeal,  the  appellee  may  move  to  dismiss  the  appeal, 

peUanVs  right  *^  and  if  the  grounds  of  the  motion  do  not  appear  in  the 

**"•••  record,  or  by  a  writing  purporting  to  have  been  signed 

by  the  appellant,  and  filed,  they  must  be  verified  by  affidavit.    [Code,  g 
3212.] 
Saa  27.    The  appellee  may,  by  answer  filed  and  verified  by  himself,  agent 
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,^  ^.  ^  or  attorney,  plead  any  fiacts  which  render  the  taking  of 
ehow  appeals  im-  the  appeal  improper,  or  destroy  the  appellant  a  right  of 
properly  taken.  further  prosecuting  the  same,  to  which  answer  the  appel- 
lant may  file  a  reply,  likewise  verified  by  himself,  his  agent  or  attorney,  and 
the  qaestion  of  law  or  fact  therein  shall  be  determined  by  the  court  [Code, 
§  3213.1 

Sec.  28.  The  service  of  all  notices  of  appeal,  or  in  any  way  growing  out 
Serrioeofnotioe:  ^^  ^^<^^  right,  or  oonneoted  therewith,  and  all  notices  in 
hoVmade.  the  supreme  court,  shall  be  served  in  the  way  provided 

for  the  service  of  like  notices  in  the  district  court,  and  they  may  be  served 
by  the  same  person  and  returned  in  the  same  manner,  and  the  original 
notice  of  appeal  must  be  returned,  immediately  after  service,  to  the  office  of 
the  clerk  of  the  court  where  the  suit  is  pending.    [Code,  §  3214.1 
Sec.  29.    It  shall  be  the  duty  of  the  appellant  to  file  a  perfect  transcript, 

Method  of  obtain-     ^^  ^^  ^^^^  ®^^  *^®  ^'^^^^  ^^  *^®  ^^^  bdow  must  at  any 
tog  perfect  trans-    time,  on  his  suggestion  of  the  diminution  of  the  record 
^  and  on  payment  of  fees,  certify  up  any  omitted  part  of 

the  record,  according  to  the  truth,  as  the  same  appears  in  his  office  of  record; 
and  such  applicant  shall  not  be  entitled  to  any  continuance,  in  order  to  cor- 
rect the  record,  unless  it  shall  clearly  appear  to  the  court  that  he  is  not  in 
fault,  subject  to  which  requirement  either  party  may,  on  motion  before  trial 
day,  obtain  an  order  on  the  clerk  of  the  court  below,  commanding  him  to 
transmit  at  once  to  the  supreme  court  a  true  copy  of  such  imperfect  or  omit- 
ted part  of  the  records  as  shall  be  in  general  terms  described  in  the  affidavit 
or  order.  Such  motion  must  b3  supported  by  affidavit,  unless  the  diminution 
be  apparent,  or  admitted  by  the  adverse  party,  and  must  not  be  granted 
unless  the  court  be  satisfied  that  it  is  not  made  for  delay.  [Code.  §  3185.] 

Sbc.  30.  Where  a  view  of  an  original  paper  in  the  action  may  be  impor- 
Maf  order  original  taut  to  a  correct  decision  of  the  appeal,  the  court  may  order 
document  sent  up.  the  clerk  of  the  court  bebw  to  transmit  the  same,  which  he 
shall  do  in  some  safe  mode,  to  the  clerk  of  the  supreme  court,  who  shall 
hold  the  same  subject  to  the  control  of  the  court    [Code,  §  3209.J 

Sec.  31.    An  appeal  shall  not  stay  proceedings  on  the  judgment  or  order, 
Supersedeas.  or  any  part  thereof,  unless  a  supersedeas  is  issued,  and  no 

appeal  or  supersedeas  shall  vacate  or  affect  the  lien  of  the  judgment 
appealed  from.    [Code,  §  3186.] 

Sec.  32.  A  supersedeas  shall  not  be  issued  until  the  appellant  shall  cause 
Supersedeas  bond:  ^  ^  executed  before  the  clerk  of  the  court  which  rendered 
condition  and  ap-  the  judgment  Or  order,  by  one  or  more  sufficient  sureties, 
to  be  approved  by  such  clerk,  a  bond  to  the  effect  that  the 
appellant  shall  pay  to  the  appellee  all  costs  and  damages  that  shall  be 
a4judfi:ed  against  the  appellant  on  the  appeal;  also,  that  he  will  satisfy 
and  perform  the  jud^in^nt  or  order  appejJel  from,  in  case  it  shall  be 
affirmed,  and  any  judgment  or  order  which  the  supreme  court  may  ren- 
der, or  order  to  be  rendered  by  the  inferior  court,  not  exceeding  in  amount 
or  value  the  original  judgment  or  ord^r,  and  all  rents,  or  hire,  or  damages  to 
property  during  the  pendency  of  the  appeal,  out  of  the  possession  of  which 
the  appellee  is  kept  by  reason  of  the  appeal.  If  the  bond  is  intended  to  stay 
proceedings  on  only  a  part  of  the  judgment  or  order,  it  shall  be  varied  so  as 
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to  secure  the  part  superseded  alone.  When  such  bond  has  been  approved 
by  the  clerk  and  filed,  he  shall  issue  a  written  order  commanding  the  appel- 
lee and  all  others  to  stay  proceedings  in  such  judgment  or  order,  or  on  such 
part  as  is  superseded,  as  the  case  may  be.    [Code,  §  3186.] 

Seo.  33.  If  the  appellee  believe  the  supersedeas  bond  defective,  or  the 
Motion  to  diMharge  sureties  insufficient,  he  may  move  the  supreme  court,  if  in 

■apersedeas.  session,  Or  in  its  vacation,  on  ten  days'  written  notice  to  the 

appellant,  may  move  any  jadge  of  said  court,  or  the  judge  of  the  court  whei*e 
the  appeal  was  taken,  to  discharge  the  supersedeas;  and  if  the  court,  or  suth 
judge,  shall  consider  the  sureties  insufficient,  or  the  bond  substantially  defec- 
tive in  securing  the  rights  of  the  appellee,- the  court  or  such  judge  shall  issue 
an  order  discharging  the  supersedeas,  unless  a  good  bond  with  sufficient 
sureties  be  executed  by  a  day  by  him  fixed.  The  order,  if  made  by  a  judge, 
shall  be  in  writing,  and  be  signed  by  him,  and  upon  its  filing,  or  the  filing 
of  a  certified  copy  of  the  order  when  made  in  court,  in  the  office  of  the  clerk 
of  the  court  from  which  the  appeal  was  taken,  execution  and  other  proceed- 
ings for  enforcing  the  judgment  or  order  may  be  taken,  if  a  new  and  good 
bond  is  not  filed  and  approved  by  the  day  fixed  as  aforesaid.  [Code,  § 
3188.J 

Sec.  34.  But  another  supersedeas  may  be  issued  by  the  clerk  upon  the 
New  BopereodoM.  the  execution  before  him  of  a  new  and  lawful  bond,  with 
sufficient  sureties,  as  hereinbefore  provided.     [Code,  §  3189.] 

Sec.  35.  If  the  judgment  or  order  is  for  the  payment  of  money,  the  pen- 
Amount  penaitj.  alty  shall  be  in  at  least  twice  the  amount  of  the  judgment 
and  costs;  if  not  for  the  payment  of  money,  the  penalty  shall  be  sufficient  to 
save  the  appellee  harmless  from  the  consequences  of  taking  the  appeal. 
But  it  shall  in  no  case  be  less  than  one  hundred  dollars.    [Code,  §  3190.] 

Sec.  '36.  The  taking  of  the  appeal  from  a  part  of  a  judgment  or  order» 
Extent  of  nipene-  ^^^  the  filing  of  a  bond  as  above  directed,  does  not  cause 

^®***  a  stay  of  execution  as  to  any  part  of  the  judgment  or  order 

not  appealed  from    [Code,  §  3191. T 

Sec.  37.  If  execution  has  issued  prior  to  the  giving  of  the  bond  above 
Oonntormanding  contemplated,  the  clerk  shall  countermand  the  same, 
execution.  j  Code,  §  3192.] 

Sec.  3S.  Property  levied  upon  and  not  sold  at  the  time  such  counter- 
Property  deUvered.  mand  is  received  by  the  sheriff  shall  forthwith  bo  delivered 
up  to  the  judgment  debtor.    [Code,  §  3193.] 

2,    In  Criminal  Actions. 

Sec.  39.  The  mode  of  reviewing  in  the  supreme  court  any  judgment. 
What  may  be  ap-  action  or  decision  of  the  district  court  in  a  criminal  cause 
P«^«*-  is  by  appeal.    [Code,  §  4520.J 

Sec.  40.  Either  the  defendant  or  the  state  may  take  an  appeal.  [Code, 
Who  may  appeal,      g  4521.] 

When  appeal  may       ^BC.  41.    No  appeal  can  bo  taken  until  after  judgment, 

be  taken.  and  then  only  within  one  year  thereafter.    [Code,  §  4522.] 

Sec.  42.    An  appeal  is  taken,  by  the  party  taking  it,  or  the  attorney  of 

How  taken:  notice,  such  party,  serving  on  the  adverse  party,  or  on  the  attorney 

of  the  adverse    party  who  acted  as  attorney  of  record  in  the  district 
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court  at  the  time  of  the  rendition  of  the  jadgment»  and  also  on  the  clerk  of 
the  district  court  by  which  the  judgment  was  rendered,  a  notice  in  writing 
of  the  taking^  of  the  appeal  from  the  judgment.    [Code,  §  4523.] 

Sbo.  43.  The  appeal  is  deemed  to  be  taken  when  the  notices  thereof, 
When  perfected.  required  by  the  last  section,  are  filed  in  the  office  of  the 
clerk  of  the  court  in  which  the  judgment  was  rendered,  with  evidence  of  the 
service  thereof  indorsed  thereon,  or  annexed  thereto.    [Code,  §  4524.  J 

Sec.  44.  When  an  appeal  is  taken,  it  is  the  duty  of  the  clerk  of  the 
TwMwJpt  court  in  which  the  judgment  was  rendered,  without  unnec- 

essary delay,  to  make  out  a  full  and  perfect  transcript  of  all  papers  in  the  case 
on  file  in  his  office,  (except  the  papers  returned  by  the  examining  magistrate 
on  the  preliminary  examination,  where  there  has  been  one,  and  the  minutes 
of  the  evidence  of  the  witnesses  examined  before  the  grand  jury,)  and  of  all 
records  made  in  the  record  book,  and  certify  the  same  under  his  hand  and 
the  seal  of  the  court,  and  transmit  the  same  to  the  clerk  of  the  supreme 
court.    [Code,  §  4525.1 

Appeal  bj  stotenot  ^^^'  ^'^-  ^°  appeal  taken  by  the  state  in  no  case  stays 
rapeneded.  the  Operation  of  the  judgment  in  favor  of  the  defendant. 

[Code,  §  4527.J 

Sec.  46.  An  appeal  taken  by  the  defendant  does  not  stay  the  execution 
SnpenedeM  in  of  the  judgment  unless  bail  be  put  in,  except  as  provided 
bailable  oesee.        in  the  next  section.    [Code,  §  4528.] 

Sec.  47.  Where  the  judgment  is  imprisonment,  in  the  penitentiary  and 
Imprisonment  in  an  appeal  is  taken  during  the  term  at  which  the  judgment 
derto detain pris-  ^  rendered,  and  the  defendant  is  unable  to  give  bail,  and 
<»«^«  the  fact  is  satisfactorily  shown  to  the  court,  it  may,  in  its 

discretion,  order  the  sheriff  or  officer  having  the  defendant  in  custody  to 
detain  him  in  custody,  without  taking  him  to  the  penitentiary,  to  abide  the 
judgment  on  the  appeal,  if  the  defendant  desire  it    [Code,  §  4529.] 

Sec.  48.  When  an  appeal  is  taken  by  the  defendcint,  in  a  bailable  case, 
DiMharge  on  bail,  and  bail  is  put  in,  it  is  the  duty  of  the  clerk  to  give  forthwith 
to  the  defendant,  his  agent  or  attorney,  a  certificate  under  his  hand  and  the 
seal  of  the  court,  stating  that  an  appeal  had  been  taken  and  bail  put  in,  and 
the  sheriff  or  other  officer  having  the  defendant  in  custody  must,  upon  the 
delivery  of  such  certificate  to  him,  discharge  the  defendant  from  custody, 
where  imprisonment  forms  any  part  of  the  judgment,  and  cease  all  further 
proceedings  in  execution  of  the  judffment,and  return  forthwith  to  the  clerk  of 
the  court,  who  issued  it,  the  execution  or  certified  copy  of  the  entry  of  judg- 
ment, under  which  he  acted,  with  his  return  thereto,  if  such  execution  or 
certified  copy  has  been  issued,  and  if  such  execution  or  certified  copy  has  not 
been  issued,  it  shall  not  be  issued,  but  shall  abide  the  judgment  on  the 
appeal.    [Code,  §  4530.] 

Sec.  49.  When  several  defendants  are  indicted  and  tried  jointly,  any  one 
Joint  defendants :  Or  more  of  them  may  join  in  taking  the  appeal,  but  those 
appeaL  ^f  y^^jp  co-defendants  who  do  not  join  shall  take  no  benefit 

therefrom,  yet  they  may  appeal  afterwards.    [Code,  §  4526.] 

Sec.  50.  The  party  taking  the  appeal  is  known  as  the  appellant,  the 
Tiae  of  aotion.  adverse  party  as  the  appellee,  but  the  title  of  the  action  is 
not  changed  in  consequence  of  the  appeal;  it  shall  be  docketed  in  the 
supreme  court  as  it  was  in  the  district  court.    [Code.  §  4531.] 
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v.— OF  THB  TBIAL,  DECISION  AND  BXBCUTION. 

1.    In  Civil  Cases. 

Sbotion  51.  In  cases  where  an  assii^nment  of  errors  is  necessary  the 
Ajsignmentfl  of  er-    game  should  be  served  upon  the  opposite  party  or  counsel 

amd  Mrred.  at  the  time  the  abstract  is  served,  and  should  be  filed  with 

the  clerk  of  the  court  at  the  time  the  abstract  is  filed.  If  served  or  filed  later 
than  herein  provided,  the  assiflrnment  may,  on  motion,  be  stricken  from  the 
files,  but  the  court  in  its  discretion  may  waive  the  failure,  but  not  without  the 
imposition  of  terms  if  it  appears  that  the  appellee  has  been  subjected  to  any 
Formofualgnment  inconveniiance  by  the  failure.    An  assignment  of  error 

of  error.  need  follow  no  stated  form,  but  must,  in  a  way  as  specific 

as  the  case  will  allow,  point  out  the  very  error  objected  to.  Among^  several 
points  in  a  demurrer  or  in  a  motion  or  instruction  or  rulings  in  an  exception, 
it  must  designate  which  is  relied  upon  as  error;  and  each  must  be  designated 
in  a  distinct  asdignm out;  and  the  court  will  only  regard  errors  which  are 
assigned  with  the  required  exactness;  but  the  court  must  decide  on  each 
error  assigned. 

Ssc.  52.  (1)  Motions  made  in  acauseaAer  judgment,  or  after  the  time 
When  notice  tiierfK»f  assigned  for  the  hearing  of  causes  from  the  district  from 

required.  which  it  was  appealed;  will  bo  heard  only  upon  proof  of 

service  oi  reasonable  notice  of  such  motion  upan  the  adverse  party. 

(2)  All  motions  must  be  filed  with  the  clerk  and  served,  by  copy  of  the 
same  and  of  all  affidavits  or  documents  upon  which  they  are  based,  upon 
the  opposite  party  or  counsel,  ten  days  before  the  mombg  on  which  the 
causes  for  the  district  are  set  for  hearing.  Such  opposite  party  shall  then 
have  five  days  to  file  papers  in  resistance  to  the  same,  copies  of  which  must 
be  served  upon  the  other  party  or  counsel,  and  no  papers  will  ba  regarded 
which  do  not  appear  to  have  baen  so  served.  This  rule  shall  not  apply  to 
motions  the  causes  whereof  arise  after  the  filing  of  the  abstract.  But  in 
such  cases  timely  notice  of  such  motions  shall  be  given  to  the  opposite 
attorneys. 

(3)  Arguments  in  support  of  motions,  if  any,  must  be  filed  in  writing 
Argvmente  in  writ-  before  the  morning  of  the  day  set  for  hearing  of  the  cause, 

£«1mS  w^S"  ^"^^  served  by  copy  upon  the  opposite  party  or  counsel 
before  term.  when  the  motion  is  served,  and  arguments  in  resistance,  if 

any,  must  be  filed  in  writing  before  the  morning  of  the  day  set  for  hearing 
of  the  cause,  and  served  by  copy  on  the  opposite  party  or  counsel  when  the 
papers  in  resistance  are  served.  The  above  rule  shall  not  apply  to  motions 
for  continuance,  as  to  time  of  service. 

Sbg.  53.    To  entitle  an  appellant  to  submit  his  case  either  orally  or  in 
Snbmiraion  only       print,  he  must  serve  copies  of  his  brief  of  points  and 
upon  brief.  authorities  or  arguments  on  counsel  for  each  of  the  appel- 

lees at  least  thirty  (SO)  days  bafore  the  day  assigned  for  the  hearing  of  the 
case.  The  appellee  shall  serve  copies  of  his  brief  or  argument  upon  coun- 
sel  for  each  appellant  at  least  ten  (10)  days  before  the  hearing;  and  the  reply, 
if  in  print,  shall  be  served  at  least  three  (8)  days  before  the  case  is  to  be 
finally  submitted.  £ach  party  shall  file  with  the  clerk  ten  (10)  copies  of 
each  brief  or  argument  before  the  case  is  so  submitted.  A  failure  to  comply 
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with  the  above  reqairementi  will  entitle  the  party  not  in  defaalt,  unless  the 
court  sbal!,  for  safficient  cause,  otherwise  order,  to  a  continuance,  or  to  have 
the  case  submitted  at  his  option  upon  the  brief  and  argument  on  file  when 
the  default  occurred.  All  briefs  and  arguments  shall  be  prepared  and 
printed  as  required  by  section  96  hereof. 

Sec.  54.  All  arguments  in  addition  to  oral  ones  shall  be  in  print;  proper 
Serrioeof  brtefs.  evidence  of  the  service  upon  opposing  counsel  of  printed 
matter  in  a  cause  shall  be  filed  therewith;  and  the  derk  shall  note  upon  the 
docket  the  date  of  each  service.  All  manuscripts  and  printed  argumentn 
shall  be  filed  with  the  clerk,  and  he  shall  not  transmit  to  the  jud^res  any 
papers  not  served  and  filed  in  time  under  the  rules,  nor  shall  any  argument 
or  brief  ba  con3iJ3reJ  which  dj39  not  gj  tbrougU  the  hands  of  the  clerk. 
No  cause  shall  ba  entered  as  su')mitted  until  the  arguments  are  finally  and 
actually  concluded. 

Ssa  55.  Written  notice  of  intention  to  argue  a  case  orally  shall  be  served 
Oni  argument,  ^poi^  ^^  counsel  of  the  opposite  party  ten  days  bafore  the 
notioe  for.  fi„t  Jay  of  the  term,  and  failure  to  serve  such  notice  shall 

deprive  the  party  of  the  right  to  argue  orally. 

Sec.  56.  Only  two  counsel  will  be  heard  on  either  side,  and  no  oral  axgu- 
Limitetion:  nam-  ment  shall  exceed  one  hour  in  length,  unless  an  extension 
ber  of  counsel.        ^  j-ime  be  granted  before  the  argument  is  commenced. 

Sec.  57.  When  the  appeal  presents  to  the  court  only  questions  of  law 
Which  party  opens  ^^^  rulings  of  the  court  below,  the  appellant  shall  open 
and  closes  arga-  and  close  the  argument,  but  when  the  trial  in  the  supreme 
^^^  '  court  is  de  novo  of  questions  of  fact,  the  party  having  the 

burden  of  proof  shall  open  and  dose,  and,  as  to  printed  briefs  and  arguments, 
shall  observe  the  rules  requiring  the  filing  of  such  briefs  and  arguments  by 
appellants. 

Sec.  53.  At  the  commencement  of  each  term  the  causes  will  be 
Calling  oaosee.  called  in  their  order,  but  no  cause  will  be  tried  on  the  first 
calling. 

Sec.  59.  The  opinions  of  the  court  on  all  quedtions  reviewed  on  appeal, 
opfniona  of  the  ^  ^^^^  ^  ^uch  motions,  collateral  questions  and  points  of 
^^^'  practice  as  they  may  think  of  sufficient  importance,  shall 

be  reduced  to  writing  and  filed  with  the  clerk  of  the  court. 

All  dissenting  opinions  mast  be  written  and  filed  in  the  same  manner. 

The  records  and  reports  must  in  all  cases  show  whether  a  decision  was 
made  by  a  full  bench,  and  whether  either,  and  if  so,  which,  of  the  judg^ 
dissented  from  the  decision.    [Code,  §  §  143, 144.] 

Sec.  60.  If  the  decision,  in  the  judgment  of  the  court,  is  not  of  sufficient 
opinion  when  general  importance  to  be  published,  it  shall  be  so  desig- 
roported.  nated,  in  which  case  it  shall  not  be  reported  in  the  reports, 

and  no  case  shall  be  reported  except  by  order  of  the  full  bench.  [Code,  §  145.  j 

Sec.  61.  The  supreme  court  may  reverse  or  affirm  the  judgment  or  order 
Jnd^^ent  which  below,  or  the  part  of  either  appealed  from,  or  may  render 
may  be  rendered.  gQ^j^  judgment  or  order  as  the  court  below  or  judge  should 
have  done,  according  as  it  may  think  proper.    [Code,  §  8194.] 

Sec.  62.    The  supreme  court,  where  it  affirms  the  judgment,  shall,  also,  if 
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Judgment  againit    ^^^  appellee  moves  therefcnr,  render  jadgrment  against  the 

«»«*»«^  appellant  and  hia  sureties  on  the  bond  above  mentioned* 

for  the  amount  of  the  judgment,  damages  and  costs  referred  to  therein,  in 
ease  such  damages  can  be  accurately  known  to  the  court  without  an  issue 
and  trial.    [Ck>de,  §  3195.] 

Sso.  63.  Upon  the  affirmance  of  any  judgment,  or  order  for  the  payment 
Damages  on  appeal,  ^^  money,  the  collection  of  which,  in  whole  or  in  part,  has 

if  for  delay.  |,^n  superseded  by  bond,  as  above  contemplated,  the  court 

shall  award  to  the  appellee  damages  upon  the  amount  superseded,  and,  if 
satisfied  by  the  record  that  the  appeal  was  taken  for  delay  only,  must  award 
such  sum  as  damages,  not  exceeding  fifteen  per  cent  thereon,  as  shall  effect- 
ually tend  to  prevent  the  taking  of  appaals  for  delay  only.  [Code,  §  3196.] 
Sec.  64.  If  the  supromd  court  affirm  the  jud^H'^nt  or  order,  it  may  send 
To  remand  oaose  or  the  cause  to  the  district  court  to  have  the  same  carried  into 

iMoe  prooees.  effect,  or  it  may  itself  issue  the  necessary  process  for  this 
purpose,  and  direct  such  process  to  the  sheriff  of  the  proper  county,  accord* 
ing  as  the  party  thereto  may  require.    [Code,  §  3197.] 

Sbo.  65.  If,  by  the  decision  of  the  supreme  court,  the  appellant  becomes 
Beetorationof  mon-  entitled  to  a  restoration  of  any  part  of  the  money  or  prop- 

ey  or  property.  erty  that  was  taken  from  him  by  means  of  such  judgment 
or  order,  either  the  supreme  court  or  court  below  miy  direct  execution  or 
writ  of  restitution  to  issue  for  the  purpose  of  restoring  to  such  appellant 
his  property,  or  the  value  thereof.    [Code,  §  3198.] 

Ssa  66.  Executions  issued  from  the  supreme  court  shall  be  the  same  as 
Bxeootton.  those  from  the  district  court,  attended  with  the  same  con- 

sequences, and  shall  be  returnable  in  the  same  time.    [Ck>de,  §  3215.) 

Sec.  67.  In  cases  in  which  the  judgment  below  is  affirmed  in  this  court, 
Bzeontion  may  la-  ^^  parties  in  whose  favor  the  judgment  is  affirmed  may 

^"^  have  execution  either  from  Uiis  court  or  the  court  below. 

In  case  of  an  execution  from  this  court,  if  the  process  of  garnishment  is 
Proceedings  In  gar-  served  upon  the  execution  defendant,  either  principal  or 

niB>un«n^  surety,  the  sheriff,  in  addition  to  his  return,  shall  return  a 

copy  of  the  execution  and  his  returns  to  the  district  court  or  circuit  court 
from  which  the  cause  was  appealed,  and  all  issues  of  fact  which  may  arise 
in  said  ganushment  process  shall  be  tried  by  that  court. 

Sbc.  68.  The  court  shall  hear  all  the  cases  docketed,  when  not  continued  by 
When  and  how       consent,  or  for  cause  shown  by  the  party,  and  the  party 

oaa«es  are  heard,    u^ay  be  heard  Orally  or  otherwise,  in  his  discretion.    [Code, 
§3204.] 
Opinion,  and  when  ^BC.  69.    No  cause  is  decided  until  the  opinion  in  writing 

tobeiied.  is  filed  with  the  clerk.    [Code,  §  3205.] 

Sec.  70.  No  procedendo,  except  in  criminal  cases,  and  in  cases  where 
petitions  for  rehearing  have  been  overruled,  shall  issue  in  any  case  until  the 
expiration  of  thirty  days  from  the  filing  of  the  opinion  in  the  case,  except 
upon  an  order  of  one  of  the  justices  of  the  court,  upon  cause  shown. 

Sec.  71.  Decrees  to  be  entered  in  this  court  shall  be  prepared  by  the 
counsel  of  the  parties  in  whose  favor  they  are  rendered.  Copies  shall  be 
served  on  the  opposite  counsel  and  filed  in  the  court  within  twenty  day 
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after  counsel  preparing  them  shall  haye  reoeived  notice  of  the  decision  in 
the  cause  in  whidi  they  are  entered. 

Sec.  72.  When,  by  the  decision  of  this  court,  a  decree  is  to  be  entered 
in  this  court  at  the  option  of  either  party,  such  option  shall  be  declared  and 
a  decree  furnished  under  the  above  rule,  within  twenty  days  from  the  date  at 
which  counsel  required  to  prepare  the  decree  received  notice  of  the  decision* 

Sbc.  73.  If  a  cause  be  remanded  to  the  inferior  court  to  be  carried  into 
effect,  such  decision  and  the  order  of  court  thereon,  beinp^  certified  thereto 
and  entered  on  the  records  of  the  court,  shall  have  the  same  force  and  effect 
as  if  made  and  entered  during  the  session  of  the  court  in  that  district  [Code, 
§3206.J 

2.    In  Criminal  Actions. 

Sec.  74.  Appeals  in  criminal  cases  shall  be  docketed  in  the  supreme  court 
Docketing:  preo»-    foi^  trial  at  the  commencement  of  that  pDrtion  of  the  terra 

denoe.  which  has  been  assigned  for  trying  causes  from  the  judi^ 

cial  district  from  which  the  appeal  comes,  which  is  twenty  days  after  the  date 
of  the  certificate  of  the  transcript  from  the  clerk  of  the  district  court,  and  if 
the  appellant  does  not  file  his  transcript  by  that  time  with  the  clerk  of  the 
supreme  court,  the  appellee  may  file  his  and  have  the  case  docketed.  They 
shall  take  precedence  of  all  other  business,  and  shall  be  tried  at  the  term  at 
which  the  transcript  is  filed,  unless  continued  for  cause,  or  by  consent  of  the 
parties,  and  shall  be  decided,  if  practicable,  at  the  same  term.  [Code,  § 
4532.] 

Sec.  75.  The  personal  appearance  of  the  defendant  in  the  supreme 
Appeftrance  not        court  on  the  trial  of  an  appeal  is  in  no  case  necessary. 

necesiary.  [Code,  §  4533.] 

Sec.  76.  An  appeal  shall  not  be  dismissed  for  any  informality  or  defect 
informauty  not       in  taking  the  appeal,  if  the  same  be  corrected  within  a 

*^^'  reasonable  time,  and  the  supreme  court  must  direct  how  it 

shall  be  corrected.    [Code,  g  45iU.] 
Assignment  of  er-        Sec.  77.    No  assignment  of  error,  or  joinder  in  error. 

'°"-  shall  be  necessary.    [Code,  §  4535.] 

Sec.  78.  The  defendant  shall  be  entitled  to  close  the  argument.  [Code, 
Close  of  argument,    g  4536.  J 

Sec.  79.  The  opinion  of  the  supreme  court  must  be  in  writing,  filed  with 
Dpinion  of  court,      its  clerk  and  recorded.    [Code,  g  4537.J 

Sec.  80.  If  the  appeal  was  taken  by  the  defendant  from  a  judgment 
Court  mnst examine  Against  him,  the  supreme  court  must  examine  the  record 

record.  ^^(j^  without  regard  to  technical  errors  or  defects  which  do 

not  affect  the  substantial  rights  of  parties,  render  such  judgment  on  the  rec- 
ords as  the  law  demands.  It  may  affirm,  reverse,  or  modify  the  judgment, 
and  render  such  judgment  as  the  district  court  should  have  rendered,  and 
may,  if  necessary  or  proper,  order  a  new  trial.  It  may  reduce  the  punish- 
ment, but  cannot  increase  it.    [Code,  g  4538.] 

Sec.  81.  If  the  appeal  was  taken  by  the  state,  the  supreme  court  cannot 
Judgment  on  ap-      reverse  the  judgment  or  modify  it  so  as  to  incren>e  the 

pe^s  en  y  e  p^^^jjQjgjj^  }^^^  ^j^y  affinn  it,  and  shall  point  out  any 
error  in  the  proceedings,  or  in  the  measure  of  punishment,  and  its  decis- 
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ion  shall  be  obliinrfttory  on  the  court  below,  as  the  correct  exposition  of  the 
law.    LOode,  §  4539.] 

Ssc.  82.    If  a  jadgment  against  the  defendant  be  reversed,  without  order- 
Judgment  of  r»-      iog  a  new  trial,  the  supreme  court  must  direct,  if  the 

▼enftL  defendant  be  in  custody,  that  he  be  discharged,  or,  if  he  be 

admitted  to  bail,  that  his  bail  be  exonerated,  or,  if  any  money  be  deposited 
instead  of  bail,  that  it  be  refunded  to  him.    [Code,  §  4540.] 

Sec.  83.    On  a  judgment  of  afSrmance  against  the  defendant,  the  orig- 
Judgment  of  ainntt- io&l  judgment  shall  be  carried   into  execution,  as   the 

*''^*  supreme  court  shall  direct,  except  as  hereinafter  provided. 

[Code,  §  4541.J 

Sbc.  84.    When  a  judgment  of  the  supreme  court  is  rendered  it  must  be 
^*««>*^ o'i^*^       recorded,  and  a  certified  copy  of  the  judgment  must  be 

dendo.  forthwith  remitted  to  the  clerk  of  the  court  below  in  which 

the  judgment  appealed  from  was  rendered,  with  proper  instructions,  and  a 
copy  of  the  opinion,  in  such  time,  and  in  such  manner,  as  the  supreme  court 
may,  by  rule,  prescribe.    I  Code,  §  4542.] 

Sbc.  85.    After  the  certified  copy  of  the  entry  of  the  judgment  of  the 
When  jortodiotion    supreme  court,  and  its  instructions,  have  been  remitted, 

<***'^'  as  provided  in  the  preceding  section,  the  supreme  court  has 

no  further  jurisdiction  of  the  proceedings  therein,  and  all  proceedings  which 
may  be  necessary  to  carry  the  judgment  of  the  supreme  court  into  effect 
must  be  had  in  the  court  to  which  it  is  remitted,  or  by  the  clerk  thereof, 
except  as  provided  in  the  next  two  sections.    [Code,  §  4548.] 

Sso.  86.    Unless  where  some  proceedings  in  the  court  below  are  directed 
c«rti^  i^^         by  the  supreme  court,  a  copy  of  the  certified  copy  of  the 

thorimd.  judgment  of  the  supreme  court,  with  its  directions,  certified 

by  the  clerk  of  the  court  below,  to  whom  the  same  has  been  transmitted, 
delivered  to  the  sberifP  or  other  proper  officer,  shall  authorize  him  to  execute 
the  judgment  of  the  supreme  court,  or  take  any  steps  to  bring  the  proceed- 
ings to  a  conclusion,  except  as  provided  in  the  next  section.  [Code,  §  4544.] 
Sbc.  87.  If  a  defendant,  who  has  been  imprisoned  during  the  pendency 
Dedaotionof  im-      0^  ^^  appeal,  upon  a  new  trial  ordered  by  the  supreme 

P'***'™*"^  court,  shall  be  again  convicted,  the  period  of  his  former 

imprisonment  shall  be  deducted  by  the  court  below  from  the  period  of 
imprisonment  to  be  fixed  on  the  last  verdict  of  conviction.    [Code,  g  4545.] 

YI.— BBHBARIKO. 

Sbc.  88.    No  petition  for  rehearing  shall  be  filed  after  sixty  days  from  the 
Xima  for  flltog.       filing  of  the  opinion  of  this  court 

Sec.  89.  Written  notice  of  intention  to  petition  for  rehearing  shall  be 
Hoitoe  of  petition  served  on  the  opposite  party  and  derk  of  the  supreme 
lor  rehearing.  court  within  thirty  days  after  the  filing  of  the  opinion,  and 
if  no  such  notice  is  served,  the  petition  for  rehearing  shall  not  be  filed  after 
expiration  of  such  thirty  days. 

Sbc.  90.    The  petition  for  rehearing,  if  there  be  no  oral  argument,  shall 

Argument-petiUon  ^  ^^^  argument  of  the  applicant  therefor,  and  if  the 

lor  rehearing.        ^ourt  think  that  such  argument  requires  a  reply,  it  shall  so 
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indicate  (o  the  other  pvtby,  and  he  may  make  reply  within  taoh  time  as  said 
court  shall  allow.  If  the  petitioner  desire  to  make  an  oral  argument  in  sup- 
port of  his  petition,  he  shall  indorse  in  writing  or  print  a  notice  upon  his 
argument  or  brief,  stating  that  he  will  ask  to  be  heard  orally,  which  shall 
be  served  on  the  opposite  party  and  deposited  with  the  clerk.  The  cause 
shall  then  be  placed  upon  the  docket  for  the  next  term,  being  not  less  than 
twenty  days  after  the  filing  of  the  petition,  and  the  petitioner  shall  have  the 
right  to  be  heard  orally  at  the  next  term,  or  at  any  term  to  which  the  case 
may  be  continued.    [Laws  1882,  Chap.  144,  amending  Code,  §  3202.  | 

Sbo.  91.  All  petitions  for  rehearing  shall  be  printed  as  required  by  sec- 
BhaU  be  priBted.  tion  96  hereof,  and  a  copy  shall  be  delivered  to  the  attorney 
of  the  adverse  party,  and,  if  there  be  more  than  one,  to  the  attorney  of  each, 
and  nine  copies  to  the  clerk  of  this  court. 

Sec.  92.  The  opinions  announcing  the  decisions  of  this  court  in  cases 
wherein  petitions  for  rehearing  are  filed,  shall  be  printed  by  the  petitioners, 
and  copies  thereof  shall  accompany  the  printed  copies  of  the  petitions  for 
rehearing  filed  with  the  clerk,  or  served  on  the  opposite  party.  [Oct.  2, 1879, 
Ordered,  that  rule  92  be  suspended  in  its  operation  in  all  cases  wherein  the 
opinions  of  the  court  axe  pviblished  in  the  NarthwesUrn  Reporter^  before  the 
petitions  for  rehearing  are  filed.  Counsel  in  such  cases  being  required  to  refer 
to  the  number  and  page  of  the  Reporter,  in  which  the  opinions  are  printed.] 

Sbc.  93.  If  a  petition  for  rehearing  be  filed,  the  same  shall  suspend  the 
ShaU  rasp«D<i  deoto-  decision  or  procedendo,  if  the  court,  on  its  presentation,  or 
ion  or  prooedendo.  qj^^  ^f  ^y^Q  judges,  if  in  vacation,  shidl  so  order,  in  either  of 
which  cases  such  decision  and  procedendo  shall  be  suspended  until  after  final 
arguments.    [Laws  1882,  Chap.  144,  amending  Code,  %  3201.] 

VII.     OF  COSTS. 

Sbc.  94.  The  appellant  may  be  required  to  give  security  for  costs,  nnder 
Beonrity  tot  corts.  the  same  circumstances  as  those  in  which  plaintiffs  in  civil 
actions  in  the  court  below  may  be  so  required.    [Code,  §  3210.  | 

Sbc.  95.  When  the  parties  or  their  attorneys  shall  furnish  printed 
Costs :  taxation  ot,  abstracts,  briefs,  arguments  and  petitions  for  rehearing,  in 
conformity  to  the  rules  of  this  court,  it  shall  be  the  duty  of  the  clerk  to  tax 
a  printer*8  fee  at  the  rate  of  one  dollar  for  every  five  hundred  words  embraced 
in  a  single  copy  of  the  same,  against  the  unsuccessful  party  not  furnishing 
the  same,  to  be  collected  and  paid  to  the  successful  party  as  other  costs. 
When  unnecessary  costs  have  been  made  by  either  party,  the  court  will,  upon 
application,  tax  the  same  to  the  party  making  them,  without  reference  to  the 
disposition  of  the  case. 

VIK.— OF    PRBPAIBINO    TRANSCRIPTS    AND    ABSTRACTS,  AND     PRINTIKO 
ABSTRACTS,  BRIBFS,  ARQUICBNTS   AND  PETITIONS  FOR  RBHKABINa. 

Sec.  96.  All  abstracts,  briefs,  arguments  and  petitions  for  rehearing  shall 
i-orms  and  sogges-  be  printed  upon  unruled  writing  paper,  with  type  com- 
ati^  of  ab£«l^  monly  known  as  small  pica,  leaded  lines,  the  printed  page 
to  be  four  inches  wide  by  seven  inches  long,  with  a  margin  of  two  inches,  but 
the  type  in  which  extracts  are  printed  may  be  small  pica  solid,  or  brevier 
with  leaded  lines. 
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Tho  Qrat  pa^e  of  the  abstraot,  brief  or  argament,  shall  shove  the  title  of 
the  caase,  desifirnatiniir  the  appellant  and  the  appellee,  the  term  of  the  supreme 
coort  to  which  the  appeal  is  brought,  the  court  from  which  the  appeal  if 
taken,  and  the  names  of  the  counsel  for  both  the  appellant  and  appellee. 

Seo.  97.  The  abstract  must  be  accompanied  by  a  complete  index  of  its 
contents,  and  must  show  where  the  papers  ind  entries  therein  mentioned  may 
be  found  in  the  transcript  as  well  as  in  the  abstract. 

Sbc.  93.  Abstracts  of  records  shall  be  made  substantially  in  the  following 
form: 

IN  THE  SUPREME  COURT  OF  IOWA. 
Dbobmbbb  Tebic,  18.  • 


John  Dob,  Appellant^     )  Appellants  Abstract  of  Record 

RiOHARD  Rob,  Appellee.     )  (*'  In  Equity"  or  "  At  Law.'*> 


Appeal  from  the  Judgment  ef  the  Van  Buren  District  Court. 

J.  C.  K.,  for  the  Appellant. 

U.  H.  S.,/9r  the  Appellee. 

On  th3  ...day  of f  18..,    the  plaintiff  filed  in  the   Van 

Buren  District  Court  a 

PETITION 
stating  his  cause  of  action  as  follows: 

(Set  out  all  of  potifion  necessary  to  an  understanding  of  the  questions 
to  be  presented  to  this  court,  and  no  more.  In  setting  out  exhibits,  omit  all 
merely  formal  irrelevant  parts,  as,  for  example,  if  the  exhibit  be  a  deed  or 
mortgage  and  no  question  is  raised,  as  to  the  acknowledgment,  omit  the 
acknowledgment. 

When  the  defendant  has  appaared  it  is  useless  to  encumber  the  record 
with  the  original  notice,  or  the  return  of  the  officer.  Append  to  the  abstract 
of  each  paper  a  reference  to  the  page  of  the  transcript  on  which  it  will  be 
found.) 

On  the  .  •  .day  of A.  D.  18. .,  the  defendant  filed  a 

DEMURRER 

to  said  petition  setting  up  the  following  grounds: 

(State  only  the  grounds  of  demurrer,  omitting  the  formal  parts.  If  the 
pleading  was  a  motion,  and  the  ruling  thereon  is  one  of  the  questions  to  be 
considered,  set  it  out  in  the  same  way,  and  continue.) 

And  on  the....  day  of ,18..,  the  same  was  submitted  to  the 

court,  and  the  court  made  the  following  rulings  thereon: 
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(Here  set  oat  the  raling.  lu  erery  instance  let  the  abstract  be  mwle  in 
the  chronological  order  of  the  events  in  the  case— let  each  ruling  appear  in 
the  proper  connection.  If  the  defendant  pleaded  oyer,  and  thereby  waived 
his  right  to  appeal  from  these  ralings,  no  mention  of  them  should  be  made  in 
the  abstract,  but  it  should  continue.) 

And  on  the day  of ,  18. . .,  the  defendant  filed  his 

ANSWER 

to  the  petition,  setting  up  the  following  defenses: 

(Here  set  out  the  defenses,  omitting  all  formal  parts.    If  motions  or. 
demurrers  were  interposed  to  this  pleading,  proceed  as  directed  with  refer- 
ence to  the  petition. 

Frame  the  record  so  that  it  will  properly  present  all  questions  to  be 
reviewed  andraisai  before  issue  is  joine  d.  When  the  abstract  shows  issue 
joined,  proceed.) 

On  the day  of ,  18. . .,  said  cause  was  tried  by  a  jury  (or 

the  court,  as  the  case  may  be)  and  on  trial  the  following  proceedings  were 
had: 

(Set  out  so  much  of  the  bill  of  exceptions  as  is  necessary  to  show  the  rul- 
ing of  the  court  to  which  exceptions  were  taken  during  the  progress  of  the 
trial.) 

INSTRUCTIONS. 

After  the  evidence  and  the  arguments  of  counsel  were  concluded,  the 
plaintiff  (or  defendant,  as  the  case  may  be)  asked  the  court  to  give  each  of 
the  following  instructions  to  the  jury. 

(Set  out  the  instructions  referred  to,  and  continue), 

which  the  court  refused  as  to  each  instruction,  to  which  said  several  ralings 
the  plaintiff  (or  defendant)  excepted  at  the  time,  and  thereupon  the  court 
gave  the  following  instructions  to  the  jury : 

(Set  out  the  instructions.) 

To  the  giving  of  those  numbered  (give  the  number)  and  to  the  giving  of 
each  thereof  the  plaintiff  (or  defendant)  at  the  time  excepted. 

VERDICT. 

On  the day  of ,  18. . .,  the  jury  returned  into  court  with 

the  following  verdict: 

(Set  out  the  verdict) 

MOTION  FOR  NEW  TRIAL. 

On  the    ...  .day  of ,  18. . . ,  the  plaintiff  (or  defendant)  filed 

a  motion  praying  the  court  to  set  aside  the  verdict  and  grant  a  new  tnal, 
upon  the  following  grounds : 

(Set  out  the  grounds  aforesaid  for  the  new  trial.) 

On  the day  of ,  IS...,  the  court  made  the  following 

ruling  upon  said  motion : 
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(Set  oat  the  record  of  the  ruUaflr)  to  which  the  plaintiff  (or  defendant)  at 
the  time  excepted. 

JUDGMENT. 

On  the day  of ........  18. ..,  the  follomnpr  jadgment  was  entered : 

(Set  out  the  judgment  entry  appealed  from.) 

On  the day  of ,  18. . .,  the  plaintiff  perfected  an  appeal 

to  the  supreme  court  of  the  state  of  Iowa,  by  serving  upon  the  defendant 

and  the  derk  of  the  district  court  of  Van  Buren  county  a  notice  of  appeal. 

(If  supersedeas  bond  was  filed,  state  the  fact.) 

ASSIGNMENT  OF  ERRORS. 

And  the  appellant  herein  say  there  is  manifest  error  on  the  face  of  the 
record  in  this: 

(Set  out  the  enjprs  assigned.) 

(To  the  abstract  of  each  paper  and  entry  append  a  reference  to  the  page 
of  the  transcript  on  which  it  will  be  found.  This  will  not  be  necessary  when 
the  case  is  submitted  on  the  printed  abstract  without  the  transcript. 

This  out  line  is  presented  for  the  purpose  of  indicating  the  character  of 
the  abstract  contemplated  by  the  rule,  which,  like  all  the  rules,  is  to  be  sub- 
stantially complied  with.  Of  course,  no  formula  could  be  laid  down  appli- 
cable to  all  cases.  The  rule  to  be  observed  in  abstracting  a  case  is:  Preserve 
everything  material  to  the  questions  to  be  decided,  and  omit  everything  else.) 

Sec.  99.  The  printed  brief  and  argument  shall  state  in  divisions  thereof, 
StaJta^KHTf  *^  properly  numbered,  the  several  propositions  of  law  claimed 
argoment.  by  the  party  making  such  brief  or  argument  to  be  involved 

in  the  case  before  the  supreme  court,  and  the  authorities  relied  upon  in  the 
support  of  the  same.  When  an  authority  cited  is  an  a4judicated  case,  the 
briefer  argument  must  show  the  names  of  the  parties,  the  volume  in  which 
it  is  reported,  and  the  page  or  pages  containing  the  matter  to  which  counsel 
desire  to  call  the  attention  of  the  court.  When  the  reference  is  a  text-book, 
the  number  or  date  of  the  edition  must  be  stated  with  the  number  of  the 
Tolume  and  page. 

Sec.  100.  Transcripts  of  record  prepared  for  the  supreme  ooort  shall  be 
made  substantially  in  the  manner  following,  viz: 

State  of  Iowa,        ? 

(^unty  of J 

Pleas  before  the  district  (or  circuit)  court  of  Iowa,  at  a  term  begon  and 

holden  in  the  county  of on  the. . .  .day  of ,  A.  D.  18. . .,  before  the 

Hon.  J.  H.  G.,  judge  of  the judicial  district  (or  judge  of  the 

circuit,  in  the judicial  district)  of  the  state  of  Iowa. 

N.  P.  ) 

C.  D.  ) 

Be  it  remembered  that  heretofore,  to -wit:  on  the day  of ,  A.  D. 

18. ...  a  petition  was  filed  in  the  office  of  the  clerk  of  the  district  (or  circuit) 

court,  in  and  for  the  county  of in  the  words  and  figures  following, 

to- wit: 

(Here  insert  the  p3tition  in  full.) 
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(Proceed  in  the  same  manner  in  relation  to  whatever  paper  is  filed,  soch 
as  the  original  notice,  or  a  petition  for  attachment,  etc. 

If  the  cause  has  come  from  another  oonnty  by  a  change  of  yenae,  begin 
as  above.  '^  Be  it  remembered/*  and  state  in  like  manner  all  that  was  done 
in  the  county  from  which  the  venne  was  changed.) 

And  afterward  there  was  filed  in  the  office  of  the  said  clerk  a  notice,  in 
the  words  and  figures  following,  to*wit: 

(Here  insert  the  notice  in  full.) 

(Copy  all  indorsements  on  the  feuse  of  the  transcript,  or  copy  of  record, 
and  not  upon  the  back  of  the  leaf.) 

Upon  which  (or  attached  to  which)  was  a  return  as  follows: 

(Copy  the  officer*s  return,  with  all  indorsements  in  full ;  if  the  suit  be  by 
attachment,  copy  the  petition  or  affidavit,  writ  or  attachment,  bond,  notice, 
return,  etc. 

And  afterward,  to-wit:  on  the. . .  .v  .day  of ,  A.  D.  18. . .,  there  was 

filed  in  the  office  of  the  said  clerk,  an  answer  in  words  and  figures  following, 
to- wit: 

(Here  insert  answer  in  full.) 

(Should  the  derk  doubt  what  the  paper  is  let  him  call  it  a  **  paper  in  the 
words  and  figures  following,**  etc 

Where  a  paper  is  filed  in  term  time,  add  the  day  of  the  term  to  the  day 
of  the  month,  as  in  the  next  form. 

A.  B.        ) 

C.  D.        ) 

And  afterwards,  to-wit:  on  the day  of ,  A.  D.  18. . .,  it  being  the 

day  of  the. . .  .term  of  said  court,  the  said  A.  B.  (or  plaintiff)  filed  the 

following  demurrer  to  the  answer  of  the  said  0.  D.  (or  of  the  said  defendant), 
to-wit: 

(Here  insert  demurrer  in  full.) 

(If  a  party  files  more  than  one  pleading  at  the  same  time,  they  should  be 
numbered  in  their  legal  order,  as  for  instance  a  demurrer,  plea  and  answer, 

and  the  transcript  may  say (stating  the  date) the  said  0.  D. 

(or  defendant)  filed  his  demurrer,  plea  and  answer,  which  are  filed  de  bene 
eeae,  or  subject  to  the  rule.) 

A.  B.        ) 
C.  D.        ) 

And  now,  on  this day  of  .  •  • .,  A.  D.  18. . .,  it  being  the day  of 

the  said  term  thereof,  this  cause  coming  on  for  hearing  on  the  plaintiiTs 
demurrer  to  the  defendant*8  answer  (copy  the  entry  of  the  proceedings  of 
the  court,  sustaining  or  overruling  the  demurrer). 

And  afterward  on  the day  of  the  said ,  it  being  the day 

of  the  said  term,  the  said  plaintiff  filed  his  replication  in  the  words  and  fig- 
ares  following,  to-wit: 

(Here  set  ont  replication  in  fulL) 
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And  afterward  on  the  same  day  the  said  defeniant  filed  motion  and  affi« 
dayit  for  a  oontinnanoe,  as  follows,  to- wit: 

(Here  set  oat  copy  of  motion  and  affidavit) 

And  the  same  beings  now  heard  and  considered  by  the  court,  the  said 
motion  is  sustained,  and  it  is  ordered  that  this  cause  be  continued  until  the 
next  term  of  the  court  (at  the  cost  ot  the  defendant). 

In  the  district  (or  circuit)  court, county. 

A.  B.  ) 

VB.  }     Term,  A.  D.,  18. . . 

C.  D.  ) 

And  now,  on  this. . .  .day  of it  being  the day  of  said 

term,  this  cause  coming  on  for  trial,  came  a  jury,  to-wit:    .........    , 

,   ,  ,  twelve  good  and  lawful  men,  who  were 

sworn  well  and  truly  to  try  the  issue  between  the  said  parties,  and  a  true  ver- 
dict to  render,  according  to  the  law  and  evidence  given  them  in  court.  The 
jury  retired  to  consider  on  their  verdict,  and  afterward,  on  the  same  day, 
Uie  jury  returned  into  court  and  rendered  their  verdict,  as  follows. 

(Here  insert  in  full  the  verdict  as  rendered.) 

(Or  if  the  jury  does  not  return  until  the  next  day) — 

A.  B.  ) 

C.  D.  ) 

And  afterward,  on  the. . .  .day  of ,  A.  D.  18. . . ,  the  jury  in 

the  foregoing  cause  returned  into  court  and  rendered  their  verdict,  as  fol- 
lows: 

(Here  insert  in  full  the  verdict  as  rendered.) 

A.  B.  ) 

va.  V 

CD.) 

And  afterward,  on  the day  of ,   A.  D.  18. . .,  being  the 

day  of  said  term,  the  plaintiff  (or  defendant)  filed  his  bill  of  excep- 
tions in  words  and  figures  following,  to- wit: 

(Here  insert  in  full  the  bill  of  exceptions.) 

A.  6.  ) 

CD.  ) 

Now,  on  this day  of ,  A.  D.  18. . .,  the  plaintiff  filed  his 

motion  for  a  new  trial,  to-wit: 

(Here  insert  in  full  the  motion  for  a  new  trial) 

A.  B.  ) 

va,  > 

C.  D.  ) 

And  now,  on  this. .  •  .day  d ,  A.  D.  18. . .,  this  cause  coming 
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up  for  a  hearing  on  the  motion  of  the  plaintiff  for  a  new  trial,  it  is  consid- 
ered by  the  court,  that  the  same  be  OTermled  (or,  as  the  case  may  be). 

(rhen  add  the  final  entries  of  record,  comprising  final  judgment,  etc.,  and 
certificate  of  clerk.) 

Note.— The  foregoing  form  is  only  an  example,  and  is  to  be  varied  accord- 
ing to  the  circumstances.  The  actual  facts  or  the  case  will  dictate  what  is 
tolie  done,  but  in  all  cases  it  is  to  be  done  substanti^ly  in  like  manner  with 
the  above,  giving  the  proper  order  and  date  of  the  filing  of  papers  and 
incorporating  them  at  the  proper  date  into  the  proceedings  of  the  court. 

It  will  be  understood  that  it  is  not  necessary  in  all  instances  to  send  up 
the  whole  of  the  record,  but  the  clerk  mav  be'  guided  by  the  directions  of 
the  appellant  under  section  3184  of  the  Code. 

Sec.  101.    When,  by  reason  of  peculiar  circumstances,  the  foregoing 

WalTer  or  modiiioa.  ^iles  relating  to  the  abstract,  preparation  and  argument 

ttons  of  nii©6.         Qf  causes,  ought  to  be  waived  or  modified  in  any  case,  the 

party  desiring  such  waiver  or  modification  may,  upon  reasonable  notice  to 

the  adverse  party,  apply  to  any  judge  of  this  court  in  vacation,  or  to  the 

court  in  term  time,  for  an  order  directing  the  waiver  or  modification  desired. 

The  application  shall  be  in  writing,  shall  set  out  the  peculiar  facts  relied 

upon  by  the  applicant,  and  shall  be  verified  by  the  party,  or  a  person  having 

knowledge  of  the  facts,  and  certified  by  counsel  as  being  true  and  made  in 

good  faith.    The  order  upon  such  application  shall  be  in  writing,  and  shall 

be  filed  with  the  clerk  of  this  court.    In  no  case  will  these  rules  be  waived 

or  modified  upon  agreement  of  counsel  alone. 

Sec.  102.    The  clerk  shall  make  the  following  distribution  of  all  printed 

Wstribution  of  Bb-  abstracts,  briefs  and  arguments  received  under  the  fore- 
ftraots,  briefs  and  \         r\  i.  i.    •    j  ^  it.  l 

orgomentsby clerk,  gomg  rules:   One  copy  to  each  judge  of  the  court,  one 

copy  to  the  state  library,  two  copies  to  the  law  department  of  the  state  uni- 
versity, and  one  shall  be  filed  in  his  office. 

IX.— OF  THE  ADMISSION  OF  ATTORKBTS. 

Sec.  103.  Examinations  of  applicants  for  admission  to  the  bar  shall  be 
had  at  each  term  of  the  court. 

Sec.  104.  Each  appUcant  for  admission  shall,  before  the  first  day  of  the 
term  of  court  at  which  he  asks  to  be  examined,  file  with  the  clerk  of  this 
court  a  written  request  for  examination  in  his  own  handwriting  and  signed 
by  himself,  together  with  the  proofs  of  his  qualifications  as  to  age,  residence, 
character  and  time  and  place  of  study,  required  by  section  2  of  chapter  168 
of  the  Acts  of  the  Twentieth  General  Assembly,  all  prepared  and  presented 
in  the  form  prescribed  by  these  rules. 

Sec.  105.  The  court  will  appoint,  on  the  momingof  the  day  of  the  exam- 
ination, a  committee  of  not  less  than  three  members  of  the  bar,  who  shall 
assist  in  the  examination  of  applicantd  for  admission. 

Sec.  106.  The  justices  of  this  court  will  prepare  not  less  than  thirty  ques- 
tions to  be  submitted  to  each  applicant  in  writing  or  print,  which  he  shall 
answer  in  writing.  A  proper  and  convenient  room  shall  be  provided  for  the 
use  of  the  applicants,  wherein  they  may  prepare  their  answers  without  inter- 
ruption. While  so  engaged  they  shall  have  access  to  no  books  and  have  no 
communication  with  anyone.  The  written  or  printed  questions  shall  be 
varied  at  each  term. 


APPENDIX.  765 

8bo.  107.  Upon  consideration  of  the  oral  and  written  examinations  and 
the  proofs  of  qnalifications,  the  conrt  will  admit  or  reject  the  applicant 

Sbo.  lOS.  The  proofs  of  the  qualifications  of  the  applicant  as  to  age, 
character,  place  of  residence  and  time  and  place  of  study,  shall  be  by  affi- 
davit made  before  some  officer  authorized  to  administer  oaths.  When  made 
before  an  officer  not  havinpr  a  seal,  other  than  a  judge  of  the  supreme  court, 
district  or  circuit  courts  of  this  state,  his  official  character  and  signature 
shall  be  authenticated  by  a  proper  certificate,  attested  by  the  seal  of  the  clerk 
of  a  court  of  record. 

The  proof  of  the  applicant's  good  moral  character,  residence  in  the  state 
and  age,  shall  be  by  affiilayits  of  at  least  two  witnesses,  and  the  applicant 
shall  also  make  affidavit  of  his  age  and  place  of  residence. 

The  proof  of  his  term  of  study  shall  be  by  the  affidavit  of  the  member 
of  the  bar  with  whom  he  pursued  his  studies,  and  when  he  has  studied  at  a 
law  school,  such  fact  and  his  term  of  study  there  shall  be  shown  by  the  affi- 
davit of  one  or  more  of  the  professors  or  instructors  of  such  schooL  Such 
affidavit  shall  show  that  the  applicant  has  actually,  and  in  good  faith, 
pursued  the  study  of  the  law  for  the  time  prescribed  by  the  statute,  and  the 
fact  that  the  affiant  is  a  practicing  lawyer,  or  is  a  professor  or  instructor  in 
the  law  school  at  which  the  applicant  studied. 

Sbo.  109.  An  attorney  admitted  to  practice  in  another  state,  before  admis- 
sion here,  shall  furnish  proofs  of  good  moral  character,  that  he  is  twenty- 
one  years  of  age,  is  a  resident  of  this  state,  and  has  practiced  law  regularly 
for  not  less  than  one  year  in  the  state  wherein  he  was  admitted,  by  like  affi- 
davits provided  for  in  the  preceding  rule. 

When  such  affidavits  are  made  before  an  officer  not  having  a  sea),  the 
official  character  of  the  officer  and  his  authority  to  administer  oaths,  as  well 
as  the  genuineness  of  his  signature,  shall  be  shown  by  the  certificate  of  the 
clerk  of  a  court  of  record  under  the  seal  thereof. 

Such  attorney  admitted  in  another  state  shall  also  file  with  the  other 
proof  required  a  copy  of  the  record  of  the  court  showing  his  admission  to 
the  bar,  which  shall  be  duly  proved  as  required  by  law  for  the  authentica- 
tion of  the  records  of  the  courts  of  sister  states  when  offered  in  evidence  in 
the  courts  of  this  state. 

Sec.  110.  The  graduates  of  the  law  department  of  the  state  university 
may  be  orally  examined  at  Iowa  City  by  a  committee  of  not  less  than  three 
members  of  the  bar,  appointed  by  the  court.  They  shall  also  answer  writ- 
ten or  printed  questions  prepared  by  the  justices  of  this  court  as  prescribed 
by  rule  number  106,  under  the  same  restrictions  and  conditions  as  to  being 
kept  from  communication  with  others  and  consultation  of  books.  Upon  the 
report  of  the  committee  as  prescribed  by  the  statute,  and  upon  a  certificate 
signed  by  the  members  thereof  to  the  effect  that  the  examination  was  fairly 
conducted,  and  the  answers  to  the  written  or  printed  questions  were  pre- 
pared by  the  applicant  without  opportunity  for  consultation  with  persons  or 
books,  and  upon  presentation  of  the  diploma  of  the  applicant,  together 
with  his  answers  to  the  written  or  printed  questions,  this  court  shall  deter- 
mine upon  the  question  of  his  admission  to  the  bar,  and  if  admitted  the  court 
may  direct  that  the  oath  prescribed  by  the  statute  may  be  administered  at 
Iowa  City,  and  when  done  the  fact  shall  be  reported  by  the  person  admin- 
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isfcering  the  oath  to  the  derk  of  this  court,  who  shall  make  proper  record 
thereof. 

Sec.  111.  The  proofs  of  qoalificatioof  as  to  age,  irood  moral  character, 
reeidence  in  the  state  and  time  and  place  of  study,  being  required  by  the 
statute  in  cases  of  Htudents  of  the  law  department  of  the  uniTersity,  must, 
in  all  instances,  be  presented  by  them  upon  application  for  admission. 

Sec.  112.  In  estimating  the  time  of  study,  a  school  year  of  thirty-six 
weeks  spent  m  a  reputable  law  school  in  the  United  States  shall  be  equiva- 
lent to  a  fall  year  spent  in  au  office,  and  a  fraction  of  a  school  year  spent  in 
a  reputable  law  school  in  this  state,  shall  be  considered  equivalent  to  the 
same  fraction  of  full  year  spent  in  an  offioe. 

X.— OF  MI8CELLANBOU8  MATTERS. 

Sec.  113.  When  the  original  papers  in  a  cause  in  which  final  judgment 
Withdrawing  ^  not  rendered  in  this  court  are  brought  into  this  court 

P*P^'  upon  an  appeal  or  writ  of  error,  either  party  desiring  to 

withdniw  the  same  can  have  leave  to  do  so  on  filing  a  receipt  for  them  with 
the  derk,  and  causing  a  copy  to  be  made  of  those  papers  which  constitute 
the  record  under  section  twenty  hereof,  and  paying  the  clerk*s  fees  therefor, 
which  costs  shall  bo  taxed  to  the  party  failing  in  this  court,  and  such  copy 
shall  be  filed  by  the  clerk  and  kept  as  a  record  in  the  cause.  In  cases  where 
the  costj  of  such  withdrawal  have  not  been  charged  in  the  first  bill  of  costs, 
the  clerk  is  authorized  to  charge  them  as  costs  of  increase,  and  to  issue  exe- 
cution therefor. 

Sko.  lU.  The  clerk  shall  docket  the  causes  as  the  same  are  filed  in  his 
i>ooket.  office,  and  shall  arrange  and  set  a  proper  number  for  trial 

for  each  day  of  the  term,  placing  together  those  from  the  same  judicial  dis- 
trict, and  shall  cause  notice  of  the  manner  he  has  set  such  causes  to  be 
published  and  distributed  in  such  manner  as  the  court  may  direct  No 
cause  shall  be  docketed  unless  the  abstract  required  by  the  rules  of  the  court 
is  filed  fifteen  days  before  the  first  day  of  the  term  at  which  the  cause  is  set 
down  for  trial. 

Sec.  115.  The  clerk,  immediately  after  the  time  expires  during  which 
causes  may  be  docketed  for  trial  at  a  term  of  court,  shall  make  and  cause 
to  be  printed,  without  delay,  the  docket  for  the  term,  which  shall  give  all 
causes,  whether  continuances  or  appearances,  for  trial  at  such  term,  which 
shall  designate  the  number,  the  party  appealing,  the  court  and  county  from 
which  the  appeal  is  brought,  the  counsel  of  the  parties,  the  day  each  cause 
is  assigned  for  trial,  and  such  other  matter  for  information  of  the  court  and 
attorneys  as  may  be  conveniently  given.  He  shall  forward  to  each  justice 
of  the  court,  to  each  attorney  having  causes  at  the  term,  and  to  the  derk  of 
the  district  and  drouit  courts  of  each  county,  a  copy  of  said  docket. 

Sec.  116.  The  clerk  shall,  with  as  little  delay  as  possible,  send  to  each 
justice  of  the  court  a  copy  of  the  abstracts,  briefs  and  arguments,  and  other 
printed  matter  filed  in  each  case  docketed  or  set  down  for  trial  upon  the 
docket  of  the  term. 
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INDEX  TO  RULES. 

Absiqnmbnt  op  Errors— 

served  and  filed,  when  failore  to  do  so,  form  of 51 

ArOUHENTS — pRrNTBD— 

served  and  filed 54 

form  of 99 

••       Oral,  notice  of 55 

only  two  counsel  to  make— shall  not  exceed  one  honr. . .  56 

which  counsel  to  open.  ....  57 

Affirhance— 

damagres  on  • . .  • 63 

cause  may  be  remanded  for  judgment  on 6i 

Attornbts— 

admission  of « 103-112 

Abstracts  of  Records — 

cause  submitted  on 12 

what  they  shall  contain 18 

served  on  opposite  party — filed  and  when 13 

additional  by  appellee 19 

how  prepared 96 

formof 93 

to  have  index 99 

distribution  of 102 

to  be  sent  to  judges * 106 

Appeals  to  Supreme  Court—  ' 

from  what  judgments  and  orders 4,  5, 6,  11 

when  taken 11 

none,  when  amount  in  controversy  does  not  exceed  $100,  except  on 

certificate 11 

perfected  bynotice 12 

notice  of,  on  whom  served 13 

from  part  of  judgment 14 

cross  appeals 18 

dismissed,  when  appellant  has  no  right  to  prosecute 26 

improperly  taken  or  right  to  prosecute  terminated — proceedings 

to  show ^ 27 

in  criminal  cases 39 

who  may  appeal  in 40 

when 41 

how 42,  43 

transcript  in 44 

by  state,  no  supersedeas  in 45 

by  defendant,  supersedeas  by  bail  46 

without  bail  defendant  may  not  be  sent  to  penitentiary 47 

discharge  on  bail 48 

part  or  all  of  defendants  m<iy  join  in  appeal 49 
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B. 
BRisra  AND  Pbhtted  Aroumekts^ 

when  (o  be  served— failare  to  serve,  conseqaence  of— how  to  be 

prepared  and  printed  53 

form  of 99 

to  be  tent  to  jiidgfes 116 

Bail— 

in  criminal  cases 47,  48 

C. 
Costs— 

security  for 94 

printing  of  briefs,  etc.,  taxed  as— annecessary  costs  taxed  ajjfainst 

party  making  them « 95 

Calling  of  Causes 58 

Circuit  Courts—  ^ 

appeals  from 4 

Criional  Cases— 

appeal  in 39,  49 

docketing— failare  to  file  traascript— precedence  of 74 

personal  appearance  in,  not  necessary 75 

not  dismissed  for  informality 76 

no  assignment  of,  or  joinder  in  error,  necessary 77 

defendant  closes  argument 78 

opinions,  in  writing  and  filed  for  record 79 

court  to  examine  case  without  regard  to  technicalities  and  render 
such  judgment  as  the  law  demands — may  reduce  but  not  increase 

punishment , . .  80 

in  appeals  by  state  punishment  can  not  be  imposed 81 

judgment  reversed 82 

*•          affirmed , 83 

•'         to  be  recorded  and  certified,  to  lower  court 84 

supreme  court  has  no  jurisdiction  after  its  judgment  is  certified  to 

lowercourt 85 

copy  of  certificate,  authority  to  sheriff 86 

deduction  of  term  of  imprisonment 87 

Cross  Appeals.  ...  18 

Damages  ON  Affirmance 68 

Death  of  Parties— 

representatives  substituted 25 

Depositions— 

when  and  how  certified  to  supreme  court 20 

Discharge  of  Convicts- 

on  bail 46,47,48 

Dismissal  of  Appeal— 

when  appellant  has  no  right  to  prosecute 26,  27 
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District  Courtb— 

appeal  from 4 

Docket — 

how  caasee  are  docketed 114,  17 

not  docketed  anless  abstract  filed  and  rales  complied  with 18 

how  causes  docketed  in  criminal  cases 74,  50 

all  causes  docketed,  to  be  heard  unless  continued 68 

for  term — sprinted  and  distributed 115 

Decision— 

none  until  written  opinion  is  filed 69 

Dbcbbes— 

how  prepared,  served  and  filed 71 

at  option :  when  option  declared  and  decree  prepared 72 

Dissenting  Opinions — 

to  be  in  writing  and  filed 59 

£. 
Executions— 

issued  from  supreme  court 66,  67 

G. 
Qabnishment— 

upon  execution  from  supreme  court 67 

J. 

Judgments— 

may  be  entered  in  vacation 10 

reversal  or  aflSrmance 61 

against  sureties 62 

what  may  be  rendered  by  supreme  cooit 61 

Jurisdiction— 

of  supreme  court 4, 5, 6, 7,  8,  9,  11 

Motions— 

notice  of,  when  to  be  gi^en—ai^ed  in  writing 52 

NOTICBB— 

how  served 28 

of  motions 52,53 

Notice  of  Appeal— 

on  whom  served 13 

manner  of  service  and  return 28 

time  of  service 15 

service  by  publication  and  upon  agents 16 

0. 
Opinions  and  Dissenting  Opinions — 

reduced  to  writing *•«.    59 

reported 60 

no  decision  till  opinion  is  filed 69 

Vol.  LXYII— 49 
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Oral  ARouMsirrs— 

notice  of 55 

only  two  coansel  to  make;  shall  not  exceed  one  hour  in  length. .    56 

OBieiHAL  Papkb— 

view  of  when  and  how  obtained 90 

P. 

PARTIBa— 

how  desifirnaled  on  appeal,  dTil  caae 17 

a  "part**  may  appeal  how 22 

refuiing  to  join  in  appeal 23 

when  deemed  to  join  in  appeal 24 

death  of  parties 25 

how  designated  on  appeal,  criminal  cases 50 

Procbdenix)— 

not  to  issue  in  civil  cases  for  thirty  days  after  filing  opinion. ...  70 

Quorum— 

three  judges  constitute 8 

B. 

Record— 

what  constitutes 20 

Rbhbarimo— 

petition  for— when  filed 88 

written  notice  for 80 

argo  men  t  for — reply 90 

to  be  printed 91 

opinions  to  be  printed  in 92 

petition  for  suspends  decision 23 

Restitution,  Writ  of— 

when  to  issue • 65 

Rules,  Relating  to  Abstracts,  bto. — 

when  waived  or  suspended 101 

8.      ' 

Sbrticb  of  Noticbs— 

how  made SB 

Submission  of  Causes- 

onlyon  briefs / 53 

only  when  arguments  are  finally  oondaded 54 

SuPBRiOR  Courts— 

appeals  from 4 

SuFREiriB  Court— 

number  of  judges  of 1 

chief  justice  of 1 

quorum 2 

one  judge  may  ac^oum 2 

oflScers  of. 3 

jurisdiction  of 4»  5,  6,  7,  8.  9,  11 

terms  of 10 
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SUSPBNBION  OF  RULBS— 101 

SUPBBSEDBAS— 

stay  of  proceediDRs  only  on 81 

when  issued—bond 22 

how  discharged,  when  bond  insufficient 88 

another  to  be  issued  upon  sufficient  bond 84 

bond,  penalty  of 85 

as  to  part  of  judgment 86 

execution  countermanded  upon    87 

property  leyied  on  given  up  upon 88 

T. 

Tbbm  Docket— 

printed -and  distributed 115 

Tbakscript  of  Record— 

what  to  contain 12 

form  of 99 

failure  to  file,  judgment  affirmed,  when 21 

perfected  upon  suggestion  of  diminution  of  record 29 

W. 

Wkit  of  Rbstitutiov — 

when  to  issue 65 

Waiver  of  Rules— 

as  to  abstracts,  etc liil 

WiTHDBAWIVO  PaPERA— 118 


INDEX. 


ABANDONMENT. 

1.  Of  HOMEfiTBAD  AFTER  INVALID  OONTBTANOE:  0ONT1ETAN0B  HOT  TAL- 

IDATED.    See  Homestead,  1. 

ABSTRACT. 

1.  Of  record  on  appeal  to  supreme  court.    See  Practice  in  Supreme 
Court,  passim, 

ACCOMPLICE. 

1.  Corroboration  of:  what  is  sufficient.    See  Criminal  Law,  7. 

2.  Acts  and  admissions  of  binding  on  bach  other.    See  Criminal 

Law,  13. 

ACKNOWLEDGMENT. 

1.  Presumption  in  favor  of  truthfulness  of  certificate.     See 
Mortgage,  2. 

ADJOURNMENT. 

1.  Judge  mat  adjourn  term  of  court  before  it  is  bsqun.    See  Crim- 
inal Law,  16, 19. 

ADMINISTRATOR. 

1.  Bt  whom  appointed:  evidence.    It  is  the  duty  of  the  derk  to  appoint 

administrators  when  the  circuit  court  is  not  in  session;  but  when  it  is  in 
session  that  duty  devolves  upon  the  court.  (Code,  §  §  2312, 2315.)  But, 
by  whomsoever  appointed,  it  is  the  duty  of  the  clerk  to  issue  the  letters 
of  administration;  (Code,  §  2365;)  so  that  the  fact  that  letters  are 
issued  by  the  clerk  in  term  time  is  no  evidence  that  the  appointment 
wati  not  made  by  the  court;  but  letters  appearing  to  have  been  so 
issued  may  properly  be  admitted  to  prove  the  due  and  lawfal  appoint- 
ment of  the  administrator.    Citizens^  Bank  r.  Rhutasel,  316. 

2.  Action  in  chancery  against  to  enforce  uen:  kind  of  proceed- 

ings: objection  too  late.  The  enforcement  of  a  lien  upon  the  land 
of  a  decedent  could  not  be  procured  in  probate  prooeedmin,  and  an 
action  therefor  was  rightly  brought  in  chancerv:  and,  even  if  the  pro- 
ceedings could  and  should  have  been  in  probate,  the  administrator, 
after  appearing  and  defending  in  the  court  below,  without  making 
objection  there  to  the  kind  of  proceedings,  could  not  make  such  objec- 
tion for  the  first  time  m  this  court    Ooodnow  v.  Wells,  654. 

See  Estates  of  Dbcbdbhts. 
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ADOPTION  OF  CHILD. 
8ee  D0MB8T10  Relatiokb,  1, 3. 

AD  QUOD  DAMNUM. 
See  Railroads,  10, 11, 12, 14, 15, 16,  2J,  22,  23,  24. 

ADULTERY. 

1.  Eyibbncb  of:  what  ib  butfcient.  Adultery  is  peculiarly  a  crime  of 
darkness, — Eeldom  cajpable  ofbeiDir  proved  by  other  than  drcamstantial 
evidence;  and  the  evidence  is  held  to  be  safficient  when  the  circum- 
stances proved  lead  naturally  and  fairly  to  the  conclusion  of  guilt,  and 
are  inconsistent  with  any  rational  theory  of  innocence.  {Inskeep  v. 
Inskeepy  6  Iowa,  2(^4.)  Acoordinffly,  the  evidence  in  this  case  (see 
opinion)  held  to  establish  the  defendant's  guilt  in  an  action  for  divorce. 
Names  v.  Names,  883. 

AGENCY  AND  AGENT. 

1.  AOBKOY  TO   SELL  LAND:    DEFECTITB  POWER  OF  ATTORITET:    RATIFI- 

CATION OF  SALE  AND  RECEIPT  OF  PROCEEDS:  SPECIFIC  PERFORM- 
ANCE. Where  A.  had  a  power  of  attorney  from  defendant,  but  it  was 
not  sufficientlv  broad  to  cover  the  sale  of  land,  though  intended  for 
that  purpose,  but  it  appeared  from  other  evidence  that  A.  had  parol 
authority  from  defendant  to  sell  the  land  in  question  as  her  agent,  and 
he  did  sell  it,  and  paid  the  proceeds  to  defendant^  held  that  sue  could 
not  avoid  a:  specinc  performance  on  the  ground  that  the  power  of 
attomev  was  defective,  because  she  was  bound  by  the  parol  authority, 
upon  which  the  action  for  speci6c  performance  was  based.  Book  r. 
Jimeson,  202. 

2.  Declarations  op  agent  to  prove  agency.  Where  the  fact  of  agency 

is  conceded,  the  acts  and  declarations  of  the  agent  pertaining  to  con- 
tracts made  by  him  within  the  scope  of  his  agency  are  competent  evi- 
dence, and  binding  on  his  principal;  but  such  acts  and  deda^tions  are 
not  admissible  to  prove  the  fact  of  agency.  ClarUon  v.  Des  M^  0,  dt  8. 
Ky  Co,,  350. 

3.  AesNT  OF  firm:  bxcbss  of  authoritt.    See  Promissory  Note,  8. 

See  Prokissort  Note,  1. 
Principal  and  Aobnt. 
AGREEMENT. 
See  Contract. 

ALIBI. 
1.  Ihbtruotionb  sustained.    See  Criminal  Law,  24,  26. 

ALIMONY. 

1.  Action  for  in  10 wa  after  ditorcb  in  forbion  statb.    See 

Divorce,  2. 

2.  Tbicporart:  axount  of.    See  Divorce,  3. 

AMENDMENT. 
See  Mechanic's  Lisv,  5. 
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Plbadino,  8. 

Practicb  nr  Supreme  Coubt,  20. 

APOTHECARY. 
See  Pharmacist. 

APPEAL. 
(L)    To  Supreme  Court. 

1.  From  judgment  on  demurrer.    Plaintiffs  demurred  to  the  answer,  and 

the  demurrer  was  overruled,  and.  plaintiffs  refusing  to  plead  further,  the 
case  was  dismissed,  and  judfinnent  for  costs  rendered  against  the  plaint- 
iffs. Held  that  an  appeal  would  lie  from  such  judgment.  Code,  % 
3164.    Arnold  Bros,  v,  Kreutzer  db  Wasem^  214. 

2.  Jurisdiction  of  trial  court  to  correct  rboord.    After  an  appeal 

to  the  supreme  court,  the  trial  court  still  has  jurisdiction  to  correct  its 
own  record  in  the  case.  Mahaffy  v,  Mahaffy^  63  Iowa,  55,  followed. 
Maxon  r.  Chicago,  M,  d:  St,  P,  R'y  Co,,  226. 

3.  Trial  de  NOVO:  certification  of  evidence:  time.    In  order  to  a 

trial  de  novo  in  this  court,  it  must  affirmatively  appear  that  the  evidence 
was  certified  by  the  judge  within  the  time  for  taking  an  appeal.  Chap. 
85,  Laws  of  1^2;  Mitchell  v.  Lauh^  69  Iowa,  36.  Accordingly,  where 
the  judge's  certificate  is  not  dated,  a  trial  de  noco  cannot  be  had.  Rus- 
sell dt  Co,  r.  Johnston,  279. 

4.  Injunction:  record:    affidavits  used  on  hearinq  of  applica- 

tion. The  affidavits  used  on  the  hearing  of  an  application  for  a  tem- 
porary ipjunctiqn  are  no  part  of  the  record^  and,  to  entitle  the  parties  to 
nave  them  considered  by  this  court  on  appeal,  they  should  be  preserved 
at  the  time  of  the  hearing,  either  by  bill  of  exceptions  or  the  certificate 
of  the  judge,  and  filed  in  the  clerk  s  office;  or  possibly  they  might  be 
identified  by  the  certificate  of  the  judge  made  after  the  hearing.  But 
the  certificate  of  the  clerk  and  the  affidavita  of  the  parties  and  attorneys 
are  not  competent  for  the  purpose  of  such  identification.  Hart  v,  Foley 
407. 

5.  Trial  of  EQUITY  CASE  UPON  errors:  stipulation  as  to  evidence. 

llie  parties  to  an  equity  case  have  the  right  to  have  it  reviewed  in  this 
court  upon  errors  duly  assigned,  and,  having  so  agreed,  they  may,  to 
effectuate  such  purpose,  agree  upon  the  evidence  introduced  and  consid- 
ered by  the  court  below,  as  provided  in  §  3170  of  the  Code.  Hutchinson 
V,  Wells,  430. 

6.  Less  THAN  $100:  insufficient  certificate.    This  appeal,  involving 

less  than  $100,  is  dismissed,  because  the  certificate  of  the  trial  judge  is 
not  sufficient  in  itself,  but  makes  it  necessary  to  resort  to  the  reconi  to 
ascertain  what  the  question  is  on  which  an  opinion  is  sought.  Bennett 
V,  Parker,  451. 

7.  KiOHTS  OF  parties  not  joining  in.    Parties  to  an  action  not  joining 

in  an  appeal  can  present  no  questions  affecting  their  claims  or  interestn 
not  involved  in  the  questions  raised  by  the  appellant.  Butler  v.  Bark- 
ley,  491. 

8.  Less  than  $100:  questions  not  considered.    On  the  appeal  of  a 

case  involvinjg  less  than  $100,  this  court  will  not  review  a  part  of  an 
instruction  given  on  the  trial,  nor  will  it  pass  on  a  question  certified, 
when  it  contains  assumptions  of  fact  in  conflict  with  the  record.  It  is 
only  questions  actually  arising  in  the  case  which  can  be  considered  on 
such  appeals.  See  opinion  for  illustrations.  Cunningham  v,  Chicago, 
B,  dt  Q,  R'y  Co.,  514. 
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9.  No  BEUBF  FOB  APPBLLBB.  One  who  does  not  appeal  cannot  have  a  modi- 

fication in  this  court  of  the  judgment  appealed  from.  Huff  v,  Olmstsad, 
o9o« 

10.  FbOM  ORDBB  ADMITTINO   KBW    BYIDBBCB   IK  LOWBB  COURT  APTBR 

RBVBB8AL.  Where  a  cause  appealed  to  this  court  was  reversed  and 
remanded  to  the  lower  coart  for  a  decree  in  accordance  with  the  opinion 
of  this  court,  and  the  defendant  was  then  permitted  in  the  lower  court, 
a^nst  plaiutiff^s  objectiou,  to  introduce  additional  eridence,  held  that 
such  niliDfir  was  not  6«ch  a  final  order  as  would  sustain  an  appeal  to  this 
court,  since  it  could  not  be  said' in  advance  that  such  evidence  would 
determine  the  case  against  plaintiff.    Oarmoe  r.  Sturgeon,  700. 

11.  DbMURTIBR  to  INDTCTMBNT  SUBTAniBD  IN  PABT  Ain>  CAUBB  DI8MI88BD: 

90  APPEAi.  BT  DEPBNDAKT.    Sce  Criminal  Law,  10. 
See  AssroNMBBT  of  Erbors. 

PrACTICB  IB  SUPBBMB  COUBT. 

APPEARANCE. 

1.  TniB  FOR  APPBARANCB  OF  DBFBNDABT:  POWEB  OF  COUBT  TO  FIX  BT 

BULI&  Under  §  180  of  the  Codo,  the  district  and  circuit  courts  have 
power  to  make  a  rule  requiring  defendants,  when  so  notified,  to  appear 
and  plead  by  noon  of  the  first  day  of  the  term,  notwithstanding  g  2599 
of  the  Code,  and  that,  upon  failing  so  to  do,  default  will  be  entered 
against  them.    MeGrew  v.  Dounta,  687. 

ARCHITECT. 

1.  SuPBRVISIOir  OF  BUILMNO:  BBOUOBirTCONSTBUCTIOir:  I>AMAOB8.   An 

architect  who  is  employed  to  furnish  plans  for  a  building,  and  to  super- 
intend its  construction,  i9  liable  for  damages  if,  through  his  lack  of  skill 
or  care,  the  foundations  are  so  defective  as  to  cause  the  walls  to  crack. 
Schriener  r.  Miller,  91. 

ARGUMENT. 

1.  OuTSiDB  OF  BBCORD.    See  Ptactioe,  8,  5;  PtacUce  in  Supreme  Court,  16. 

ARREST. 

1.  RaSISTABCE  TO  OFFICER   MAXIKO:  FACTS  BOT  JU8TIFTIBO.     A  pCrSOn 

who  lesists  an  officer  in  making  an  arrest  cannot  justifv  his  resistance 
on  the  ground  that  the  party  arrested  is  not  guilty  of  the  charge  upon 
which  he  is  arrested.    Montgomery  v.  Sutton,  497. 

2.  Without   warrant:   whbn    iawful:    erroneous   instruction. 

Under  §4200  of  the  Code,  a  peace  officer  may  make  an  arrest  without  a 
warrant  when  a,  public  offense  has  in  foct  been  committed,  and  he  has 
reasonable  grouna  for  believing  that  the  person  to  be  arrested  has  com- 
mitted it;  and  an  instruction  given  herein,  limiting  the  right  to  make 
such  arrest  to  cases  where  an  offense  is  committed  or  threatened  in  the 
officer's  presence  at  the  time  of  the  arrest,  or  afterwards  only  in  case  the 
offender  i»  likely  to  escape,  held  erroneons.    Id, 

ASSAULT. 
See  Criminal  Law,  25. 
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ASSAULT  WITH  INTENT  TO  KILL. 
See  GRiif  iNAL  Law,  12. 

ASSESSMENT. 
See  Taxation 

ASSIGNMENT 
1.  Of  bill  of  lading:  effect  of.    See  Bill  of  Lading,  1, 2. 

ASSIGNMENT  FOR  BENEFIT  OP  CREDITORS. 

1.  Exhibition  of  (;laih  ao&inst  assignee:  what  is  not:  statute  of 

limitations:  equitable  rblief.  a  creditor  of  an  insolvent,  who 
does  not  exhibit  his  claim  within  three  months  from  the  time  of  giyin|; 
the  notice  of  assignment  required  by  §  2119  of  the  Code,  cannot  partici- 
pate in  the  dividends  until  after  the  payment  in  full  of  all  claims  pre- 
sented within  that  time  and  allowed  by  the  court,  (Code,  §  2126.)  And 
where  plaintiffs  had  sold  to  the  insolvent  certain  goods,  which  passed 
into  the  assiflfnee^s  possession,  but  plaintiffs  gave  him  notice  that  as  to 
such  goods  they  rescinded  the  sale,  and  demanded  the  goods,  and,  the 
demand  being  refused,  they  replevied  them,  but  were  defeated  on 
the  trial,  held  that  such  demand  and  suit  did  not  constitute  an  exhibition 
of  their  claim  within  the  meaning  of  the  last  named  section,  and  that  a 
claim  filed  for  the  same  demand  eighteen  months  after  the  giving  of 
notice  of  the  assignment  was  not  entitled  to  participate  in  the  first  dis- 
tribution of  the  assets,  and  that  plaintiffs  could  not  demand  ec^uitable 
relief  under  §  2421  of  the  Code — ^that  section  having  sole  relation  to  claims 
against  estates  of  decedents.  McKindley,  Gilchrist  dt  Co,  v.  Nourse,  118. 

2.  Questions  of  priority  among  creditors:  jurisdiction  of  state 

AND  federal  courts.  Where  an  assignment  for  the  benefit  of  credi- 
tors is  pending  in  a  state  court,  and  there  has  been  no  distribution  of 
assets,  an  original  and  independent  action  in  equity  may  be  brought  in 
the  same  court,  {Wurlzv.  Hart,  13  Iowa,  515,)  or  in  any  other  state 
court  having  equity  jurisdiction,  or  in  the  federal  courts,  to  determine 
the  equities  and  priorities  of  the  creditors  among  themselves,  and  the 
decree  in  such  equitable  action  will  be  binding  upon  the  court  whei*ein 
the  assignment  is  pending.    KnoxoilU  Nat,  Bank  v,  Hanirich^  583. 

3.  What  18  not.    A  chattel  mortgage  made  by  partners,  which  does  not 

include  all  the  firm  property,  and  which  is  not  intended  by  any  of  the 
parties  to  operate  as  an  assignment  for  the  benefit  of  creditors,  cannot 
be  construed  as  an  assignment.  Carson,  Pirie,  Scott  dt  Cov,  Byres  dk 
Eggers,  606.  • 

See  Detinue,  3. 

ASSIGNMENT  OF  ERRORS. 

1.  Not  sufficiently  specific.    Where  each  of  two  defendants  separately 

demurred  to  the  petition,  and  the  demurrers  were  sustained,  and  the 
appellant  assignea  as  error  '*  the  ruling  of  the  court  in  sustaining  the 
several  demurrers  of  the  defendants,''  naming  them,  held  that  the  assign- 
ment was  not  sufficiently  specific  under  §  3207  of  the  Code.  Bradley  v. 
Johnson,  614. 

2.  Time  of  filing.    See  Practice  in  Supreme  Court,  15. 
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ATTACHMENT. 

1.  GONYERBrOK  OF  PROPBRTT  under:  PUBADINO:  BURDEN  OF  PROOF.     In 

an  action  aifainst  a  plaintiff  in  attachment  for  the  wrongful  sale  of  a 
horse  under  an  execution  in  the  attachment  case,  the  defendant  in  an- 
swer admitted  that  the  horse  was  sold  on  an  execution  issued  in  his 
favor  in  the  attachment  proceedings.  Held  that  it  must  be  presumed 
that  the  judprment  and  execution  followed  the  ordinarycourseof  the  law 
in  such  cases,  and  that  the  execution  was  issued  by  defendiint's  direc- 
tion ;  and  that  the  burden  of  proof  was  on  defendant  to  negative  these 
presumptions,  if  he  would  escape  personal  liability  for  the  wrongful  sale 
of  the  horse  in  question.    Peterson  v.  Folit  402. 

2.  Of  real  estate:  prior  parol  AOREEICENT  to  bell:  ATTACmCEKT 

TAKES  PRECEDENCE.  One  of  the  distributees  of  an  estate  was  also  a 
debtor  thereto,  and  he  agreed  in  parol  with  the  administrator  that  the 
latter  should  sell  his  interest  in  the  real  estate  and  apply  the  proceeds  on 
the  debt.  But,  before  any  conveyance  of  the  realty  was  made  under  the 
agreement,  the  real  estate  was  attached  as  the  property  of  the  distributee. 
Held  that  the  administrator  had  no  such  lien  or  interest  as  would  defeat 
the  attachment.    Allison  r.  Graham,  68. 

8.  Of  mortoagbd  chattels:  recoyert  of  property  bt  debtor^s 
ASSIGNEE.    See  Detinue,  3. 

4.  Restitution  bond  :  disoharob  of  surety  :  jUDaancnT  on  bond.    See 

Surety,  1,  2. 

5.  Of  yendbb*8  interest:  question  of  priority  as  against  vendor's 

BQUiTY.    See  Vendor  and  Vendee,  1. 

See  Garnishment. 

ATTORNEY   AT  LAW. 

1.  Misconduct  of^  in  presence  of  court.  See  Contempt,  1;  in 
ADDRESStvG  JURY.  See  Practice,  5;  in  argument  to  supreme 
court.    See  Practice  in  Supreme  Court,  16. 

ATTORNEY'S  FEES. 

1.  Eyidencb  as  basis  for  becovert  of:  practice.  Where  a  note  sued 
on  provides  for  reasonable  attorney  *s  fees,  to  be  taxed  as  part  of  the 
costs,  it  is  the  better  practice,  where  the  trial  is  to  the  court,  to  deter- 
mine the  question  ana  amount  of  such  fees  after  the  decision  of  the  main 
cause,  because,  if  there  should  be  no  recovery  on  the  note,  there  would 
be  no  occasion  to  inquire  into  the  question  of  attorney's  fees.  Kelso  v. 
Fihgerald,  266. 

See  Practice  in  supreme  court,  11. 

BAILMENT. 

1.  Deliyery  of  promissory  notb  by  costodian  to  maker  without 

payment:  who  liable  to  ownbr.    See  Estates  of  Decedents,  4. 

2.  Deposit  stolen.    See  Promissory  Note,  1. 

BASTARDY. 

1.  Proceedings  not  criminal  in  character:  county  not  liable  fob 
cost.  Proceedings  brouprht  under  title  25,  chap.  56,  of  the  Code,  by  the 
mother  of  a  bastard  child  against  the  putative  father,  to  diarge  him 
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wi(b  the  sapport  of  the  child,  ore  not  criminal  in  their  nature,  though 
brought  in  tne  name  of  the  state,  and  the  county  is  not  liable  for  the 
costs  in  such  a  case,  under  the  provisions  of  Code,  §  3790.  Mc Andrew 
V.  Madison  Co.,  54. 

BILL  OF  LADING. 

1.  Parol  to  vabt  terms  of:  right  of  ba-nk  advancing  monbt  on  to 

RELY  on  written  AND  PRINTED  TBRics.  A  bill  of  ladiniT  is  both  a 
receipt  and  a  contract,  and  in  its  character  as  a  contract  it  is  no  more 
open  to  explanation  or  alteration  by  parol  than  any  other  written  con- 
tract. And  where  a  bill  of  ladinsr  made  by  the  defendant  to  W.  pro- 
vided that  the  ^ods  should  be  delivered  to  the  "consignee  or  owner," 
but  the  space  desijccned  for  the  name  of  the  consignee  was  left  blank, 
and  it  further  provided  that  the  property  would  be  delivered  only  upon 
the  surrender  of  the  bill  of  lading,  and  the  bill  was  assigned  to  the 
plaintiff  to  secure  advances  made  to  the  shipper,  and  the  defendant, 

Eursuant  to  an  oral  understanding  with  the  shipper,  of  which  plaintiff 
ad  no  notice,  consigned  the  goods  to  S.,  who  received  and  disposed  of 
them,  so  that,  when  plaintiff  presented  its  bill  of  lading  and  demanded 
the  goods,  delivery  thereof  was  impossible,  held  that  plaintiff  had  a 
right  to  rely  upon  the  terms  of  the  bill  of  lading,  and  that,  in  an  action 
to  recover  of  defendant  the  amount  of  its  loss,  evidence  of  the  oral  under- 
standing upon  which  the  goods  were  shipped  to  S.  was  not  admissible. 
Garden  Grove  Bank  v.  Hameston  db  Shenendoah  R'y  Co,,  526. 

2.  Character  OF  contract:  effect  of  assignment  of.    While  a  bill 

of  lading  is  not  negotiable,  it  is  assignable,  and  possesses  attributes  not 
common  to  the  oral  nary  non-negotiable  instruments  enumerated  in  § 
2084  of  the  Code.  It  stands  for  and  represents  the  proi)erty,  and  an 
assignment  of  it  passes  the  title  to  the  property.  When  issued,  it  can 
be  altered  or  changed  only  upon  a  surrender  of  the  original,  and  a  col- 
lateral oral  understanding  between  the  shipper  and  carrier,  by  which 
the  property  is  to  be  delivered  to  one  not  the  assignee  and  holder  of  the 
bill,  does  not  follow  it  into  the  hands  of  an  assignee  without  notice,  and 
cannot  defeat  his  rights  under  the  terms  of  the  hill.    Id, 

BILL  AND  NOTES. 
See  Promissory  Note. 

BOARD  OP  EQUALIZATION. 
See  Taxation,  1,2,  5. 

BOARD  OF  SUPERVISORS. 
See  Intoxicating  Liquors,  7, 8. 

BOND. 

1.  Rbstitution  bond  in  attachment:  discharge  of  SURBTIB8  ON.  See 
Surety,  1,2. 

BOOK  ACCOUNT. 
1.  Action  on:  copy  as  evidence,    bee  Evidence,  21. 

BOUNDARIES. 
See  Riparian  Rights,!. 
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BRIDGE. 

1.  Nboligbnce  of  traybler  ih  0BO68INO  UNSAFE  BEmoE.    SeeCooiitf, 
1,2. 

BURDEN  OF  PROOF. 
See  Attachmbkt,  1. 
Criminal  Law,  27. 
Principal  and  Agent,  4. 
Proicis^ort  Note,  7. 

CARRIERS. 

1.  Of  goods.    See  Bill  of  Lading?. 

2.  Extortion  and  unjust  discrimination  bt.    See  Railroads,  25. 

CASES  IN  THE  IOWA  REPORTS  CITED,  FOLLOWED,  ETC. 

[The  flgorw  ImmedlAfcaly  following  the  title  of  the  oeae  ihow  the  ToliiiDe  Mid  pege  of  the 
low*  Report*  where  the  oMe  li  found ;  the  worde  in  Roman  type  indicate  the  subject 
under  ooneideration,  end  the  figures  following  refer  to  the  page  in  this  volume  where  the 
citation  is  made.] 


Adam$  r.  OriMn^  66, 135.  Tax  ttUe :  Statute 
of  limitations.    604. 

American  Km.  Co»  v.  Clarke  47, 671.  Inter- 
pretation of  writing ;  Duty  of  court.    136. 

Amer.  Mi$i.  Ass'n  v.  8mUf^  59,  701.  Tax 
sale :  Notice  to  redeem :  Proof  of  ser- 
vice.   605. 

Anderton  v.  Hall^  48,  846.  Yacation  of  in- 
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ligence: Question  of  law  or  fact.    169. 

Slotsen  V,  Burlington  C,  li,  A  y.  R^y  Co , 
60,215.  Negllg^ice:  Qnestiofi  of  law  or 
fact.    159. 

Smilh  e.  Marland,  69,  646.  Promissory 
notes:  NegotiabiUty.    674. 

Sndth  V.  Shea,  63,  119.  Bedemptlon  from 
foreclosure  sale.    434. 

SmUh  V.  Wo^f,  66, 666.  Appeal:  No  relief 
for  appellee.    493. 

SmUh  V.  Toram,  87,  89.  Certiorari:  Who 
may  not  invoke.    704. 

Snell  V.  Leonard^  66,  658.  Baiiroad  aid 
tax  :  Constitutionality  of  statute.    739. 

Sperry  v.  Etheridge,  68, 648.  Taking  cause 
from  Jury.    821 

Stat*  V.  Bates,  23,  96.  Besisting  offloer: 
JustiAcatton.    498. 

State  r.  Bruce,  48, 680.  AHH:  Burden  of 
proof.    478. 

State  s.  DeiUt  44,  648.  Indictment:  Du- 
plicity.   383. 

State  V.  Belong,  13,  458.  Grand  Jurors: 
Term  of  service.    382. 

State  V.  Oreene,  66,  11.  Criminal  law: 
Tried  without  plea.    38. 

State  V.  Hamilton^  67,  696.  Alibi:  Burden 
of  prooL    478. 

SM4  V.  Hemrick,  63,  414.  Alibi:  Burden 
of  proof.    478. 

State  «.  Hopkins,  95,  240.  Larceny:  Pos- 
session of  stolen  goods.    667. 

Stats  t.  Maxwell,  47,  454.  Indictment: 
Forgery:  Name  of  piurty  injured.    145. 

State  9,  Osbom,  4S,  42i,  InstruoUons  with- 
out evidence.    157. 

Slats  V.  Reed,&i,  40.  Alibi:  Burden  of 
proof.    478. 

State  «.  Richart,  67,  316;  Larceny:  Pos- 
session of  sUAea.  goods.    667. 

State  9.  Roney,  87,  80.  Certiorari:  When 
not  allowed.    176. 

StcUe  V.  Start,  7, 601.  Contempt :  Doe  pro- 
cess of  law.    627. 

Stau  v.  SUcktey.  41,  383.  Evidence: 
Grounds  for  opinion.    670. 

State  v.  Stuart,  61,  308.  Indictment:  For- 
gery: Name  of  party  injured.    145. 

Sievens  v.  WUltams,  46,  640.  lV>reign 
notary:  Suffloiencyof  seaL    695. 

Stewart  v.  Board  of  Supervisors,  80,  9. 
Due  process  of  law.  636;  Baiiroad  aid 
tax  :  Constitutionality  of  statute.    739. 

Stewart  v.  Brand,  38  4*i7.  Voluntary  con- 
veyance: Speciflo  performance.    881. 

Stinson  o.  Richardson,  44,  878.  BeliQ- 
quishment  of  homestead  right.    100. 

Stone  V.  Chicago  <ft  N,  W.  Wy  Co,,  47,  83. 
Motion  for  verdict ;  Effect  of.    69. 

Stryker  v.  Polk  County,  33, 18L  Becovery 
of  taxes  paid  on  another^s  land.  666; 
Des  Moines  river  lands:  When  taxable. 
669. 

Sully  V.  Muehl,  80, 375.  New  tdal:  Newly 
discovered  evidence,    186. 

Stoeet  V,    Brown,    61,  660. 
equity  case.   629. 


Taggart  v.  Wood,  20, 286.  Taoattng  Jndff- 
ment:  Necessity  of  denying  indebted- 
ness.   816. 

Tascar  v.  Marshall,  4,  644.  Bemanding 
equity  case.    839. 

Templin  v.  Rothweiler,  66,  369.  Instmo- 
tions  without  evidence.    167. 

Thode  V.  Spofford,  66,  394.  BedemptioB 
from  tax  sale;  Terms*    26. 
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Ti0dt  «.  CafiwuHy  9U  SM.  CtrHorari: 
Flndlncr  o(  fact  not  rerietred  on.   70S. 

TmUU  V.  Chicago,  B.  I.  A  P.  R'y  Co,,  42, 
518.  Wlfe^B  rvooTOiT  foT  lOM  of  time 
throogl&tort    806. 

V. 

Van  OttUdsr  «.  JutOet,  6C,  680.    WIU  to 

defMt  dower.    965. 
VimoiU  V.  Chicago  i%  K.  W.  R*v  Co*,  64, 

518.    Bemoral  to  federal  oonrts.    664. 
Votaw  9.  Corwin,  62,  W.    Appeal:  Leae 
i6100:Oertifleato.    46S. 


w. 

Walton  «.  Wrav,  64, 681.  Bnildlng  on  leased 

land:  Penonalty.    106. 
Ware  «.  Thompcon,  29,  66.    Bemandlng 

eqnitj  caae.    699. 
Watrous  v.  WUn,V!,l%    WUl  to  defeat 

dower.    965. 
Way  V.  Ill,  Cent,  R'y  Co  ,  85, 685.    Motion 

ferrerdiol:  Effect  of.    59;  Personal  In- 

inry:  Presomptlon  of  care  from  natural 

mstinots.    157. 
Welch  V.  Board  ftf  8itpervaor$^  93,  190. 

Certiorari :  Wbo  may  not  Inroke.    704. 


WeCmore  «.  MeUinger,  64,  741.  Be<y»Ter7 
for  maUdooa  proaecatkn  of  ctvil  aotioo. 
100. 

WheeUr  t.  SmUh,  13,  564.  Depoeltion: 
Introdootlan  by  adTereary.    819. 

WUllame  v.  WUiiams,  61,  619.  Oamlab- 
ment:  Notice:  JnrladioUon.    85. 

Wood  •.  Chicago,  B.  I.  db  P.  B*y  Co  ,,90, 
466.  River  declared  not  navigable:  BSeet 
on  boundaries  of  adjacent  lands.    198. 

Woodward  r.  Horet,  10, 190.  New  trial  as 
to  part  of  canse.    717. 

Wtight  9.  Connor,  84,  940.  Demorrer  to 
one  comt  of  answer.    880. 

WuHm  v.  Hart,  13, 515.  Assignment:  Pri- 
orities: Jnrisdlctioa.    686. 


Terger  «.  Bart,  56,  77.  Notice  to  agent: 
How  far  principal  boond  by.    109. 

Toe  «.  Nichole,  51,  830.  Teriflcation  of 
I>leadJngs.    179. 

York  V.  Wallace,  48,  806.  Inetraotiona 
without  erldenoe.    157. 


Zelle  V.  McHenry,  51, 579. 
When  improper  reoMdy. 


666. 


CEMETERIES. 
See  Township  Trusties,  1. 

CERTIORARI. 

1.  To  REVIEW  ACTION  OF  SUPERYISORS  IN  GRANTING  PERICIT  TO  SELL 

liquors:  who  mat  frosecdtb:  what  questions  considered.  See 
Intoxicating  Liqaors,  7,  8. 

2.  To  correct  error  in  unwarranted  change  in  court  rbooed* 

See  Practice,  6. 

CHALLENGE. 
See  Jurors  and  Jury,  5. 

CHANGE  OF  VENUE. 

1.  On  motion  to  correct  record:  change  not  allowed.    After  the 

caa8e  was  tried  in  the  circuit  court  and  an  appeal  taken,  a  motion  was 
made  in  that  court  by  appellee  to  correct  the  record,  which  was  alleged 
to  have  been  falsified,  rending  this  motion,  appellant  moyed  for  a 
chan^  of  the  place  of  trial,  on  tne  ground  of  the  prejudice  of  the  cir- 
cuit  judge.  Held  that  the  motion  for  a  change  was  properly  overruled, 
because  the  cause  was  not  pending  in  the  circuit  court  for  trial,  but  only 
for  a  correction  of  the  record,  and  there  is  no  provision  of  the  statute 
authorizing  a  change  of  the  place  of  trial  in  such  a  case.  Maxon  v, 
Chicago,  M,  dt  St.  P.  I^y  Co.,  226. 

2.  Objection  too  late  on  appeal.    See  Practice  in  Supreme  Court,  88. 

See  Practice  in  Supreme  Court,  86. 


CHARACTER. 


As  TEST  OF  CREDIBIUTT  OF  WITNESS; 

Criminal  Law,  8,  4. 


EVIDENCE  IN  RELATION  TO.     See 
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CHATTEL  MORTGAGE. 

1.  Sale  OF  PROPERTY  under:  collusion  and  fraud:  acceptance  of 

PBOCBEDS  BY  OWNER:  ESTOPPEL.  Plaintiff  souf^ht  to  Set  aside  the  sale 
of  a  horse  under  a  chattel  mort^ap^e,  upon  the  ground  of  collusion 
between  the  mortgagee  and  the  purdnaser;  but,  it  appearing  that  plaint- 
iff had  accepted  the  surplus  of  the  proceeds  of  the  sate,  held  that  he  was 
estopped  from  asserting  that  the  sale  was  invalid.  France  r.  Hayne$, 
141. 

2.  Sufficiency  of  descrtption:  question  fob  jury.    The  Question 

whether  the  horse  involved  in  this  case  could  be  identified  by  the  descrip- 
tion contained  in  the  mortgage  under  which  he  was  claimed  was  one  of 
fact  to  be  determined  by  the  jury,  and  the  instructions  of  the  court,  (see 
opinion,)  holding  that  certain  inaccuracies  in  the  description  were  imma- 
terial, were  erroneous,  because  invading  the  province  of  the  jury.  Peter' 
eon  V,  Foli,  402. 

3.  Claim  that  mortoaoed  property  was  seized  under,  and  wrong- 

fully converted:  estoppel  by  plea  in  fobmbr  actio ?t.  Where 
plaintiff,  in  a  prior  action  against  the  defendant,  pleaded  that  the  pro- 
ceeding under  which  defenaant  claimed  to  have  acquired  the  property 
in  question  was  a  foreclosure  of  a  chattel  mortgage  upon  the  property, 
and  under  such  plea  he  f plaintiff )  received  all  the  rights  and  advantages 
which  could  have  accrued  to  him  if  the  proceeding  had  in  all  respects 
been  regular,  he  cannot  now  be  permitted,  while  retaining  those  advan- 
tages, to  assert  that  defendant  was  a  mere  trespasser  in  that  proceeding, 
or  that  he  (plaintiff )  was  not  divested  of  the  property  by  the  sale.  The 
principle  of  De/ord  v.  Mercer,  24  Iowa,  ll8,  followed.  Bump  v, 
Schwartz,  471. 

4.  Property  in  hands  of  pledgee:  sibizure  under  mortoaob:  objec- 

tion BY  pledgee:  waiver.  The  chattels  in  question  were  in  the 
hands  of  plaintiff,  an  unsatisfied  pledgee  of  the  mortgagor,  at  the  time  the 
chattel  mortgage  was  made  and  when  the  property  i^ias  seized  thereunder. 
When  the  property  was  so  seized,  plaintiff  objected,  and  claimed  to  bo 
its  owner,  but  did  not  claim  a  lien  upon  it.  Held  that  by  failing  to  assert 
his  lien  ho  did  not  waive  his  right  to  recover  for  the  conversion  of  the 
property.  Angell  v,  Johnson,  51  Iowa,  625,  distinguished.  Gunael  0. 
McDonnell,  521. 

5.  Right  to  seize  and  bell  probbrty  beforb  haturity  of  dbbt: 

terms  constbued.  The  chattel  mortgage  in  question  contained  the 
£>llowing  provision :  •'  Whenever  the  holder  hereof  may  deem  himself 
insecure,  then  he  may  take  said  property  (the  mortgaged  property)  by 
virtue  of  this  mortgage,  and  sell  the  same  at  public  auction,  *  * 
*  and  the  proems  of  said  sale  to  be  applied  on  said  note'*  (f  he  note 
secured  by  the  mortgage);  but  preceding  this  provision  was  the  follow- 
ing: *Mf  this  note  and  mortgage  shall  be  paid  on  or  before  the  matur- 
ity thereof,  then  this  mortgage  to  be  void.'*  Held  that,  construing  both 
provisions  together,  the  mortgagee  might  seize  the  prof)erty  whenever 
he  felt  himself  insecure,  but  that  he  could  not  sell  it  till  ^ter  the  mator* 
ity  of  the  debt.    Bank  of  Carroll  v.  Taylor,  572. 

6.  Validity  of.    See  Assignment  for  Benefit  of  Creditors^  3. 

7.  RrOHT   OF   mortgagor's    ASSIGNBB    to    PO88B8SION   09  OBATTSU  A0 

AGAINST  ATTACHING  CBEDITOBS.     See  DetiOQe,  8. 

&  Identification  of  mobtgagbd  propsbty.    See  Evidenoe,  14. 

9.  Sale  under  mortgage  not  enjoined  at  suit  of  other  mobtoagbb. 
See  Injunction,  3. 
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10.  Vauditt:  byidbncb.    See  Practioe,  7. 

See  Pbomissobt  Notb,  3. 

CIRCUIT  COURT. 

1.  DuTT  ov  ▲•  TO  APPomncBifT  or  ADMiinsTBATOBf.  See  AdnuBiBtrB- 
tor,L 

See  CouBTt. 

CIRCUMSTANTIAL  ETIDENCE. 
See  Cbiminal  Law,  20. 
CITIES  AND  TOWNS. 

1.  Dedication  op  btrbet:  ttnackhowlkdoed  plat:   bale  of  lots: 

A2TIHU8  DBDiCANDi.  Where  the  propnetors  of  an  addition  to  the 
defendant  city  made  and  had  recorded  a  plat  of  the  addition,  bnt  the 
same  was  not  acknowledged  as  reqoirea  by  law,  and  they  sold  and 
conveyed  lots  bounded  accordin^r  to  the  descriptions  in  the  plat,  held 
that  proof  of  these  facts  was  sufficient  to  establish  the  intention  of  the 
proprietors  to  dedicate  to  public  use  tbe  streets  shown  by  the  plat,  not- 
withstanding it  was  not  acknowledged.    Shea  r.  City  of  Ottumwa,  39. 

2.  Loss  of  street  by  non-user:  facts  not  amounting  to.    Where 

land  in  a  city  was  dedicated  to  public  use  for  a  street,  but  it  was  roui^h 
and  hilly,  and  was  needed  and  used  bv  the  public  bnt  little  for  thirty 
years,  when  the  city  proceeded  to  grade  it,  held  that  the  delay  in  improv- 
ing it  did  not  cause  it  to  revert  to  the  dedicator.    Id, 

8.  Injury  on  sidewalk:  how  long  out  of  repair:  instruction.  In 
an  action  to  recover  for  an  injury  on  a  sidewalk,  it  was  proper  to  direct 
the  jury  that  they  should  determine  from  all  the  evidence,  including  a 
photograph  of  the  walk,  the  length  of  time  the  defect  had  existed. 
Barker  v.  Town  of  PeiTy,  146. 

4.  Mode  of  exercisino  powers  granted  to  :  statute  ihtst  bb  fol- 

lowed: ESTABLISHING  FIRE  LIMITS.  Where  a  power  granted  to  a 
municipal  corporation  is  directed  to  be  exercised  thron|2:h  cert-ain  means 
or  in  a  parHcuIar  manner,  there  is  implied  an  inhibition  upon  doing 
it  through  other  means  or  in  a  different  manner.  Accordingly,  a  city 
cannot  prohibit  the  erection  of  wooden  buildings  within  certain  limits 
except  on  petition  of  the  owners  of  two-thirds  of  the  grounds  included 
in  any  square  or  block,  as  provided  by  Code,  §  457.  (Compare  Citif  of 
Keoknk  v,  Scroggs^  39  Iowa,  447 )  CUg  of  Dt8  Moines  v.  Q-ilchntst^ 
210. 

5.  Fire  limits:  prohibition  of  lxtmbeb  yabds  within.    There  is  no 

statute  authorizing  a  city  to  prohibit  the  efltablishment  and  mainten* 
ance  of  lumber  yards  within  tlie  established  fire  liaaits.    Id, 

6.  Gbading  streets:  providing  way  of  escape  for  otbrflowin« 

WATEK.  Water  overflowing  its  channels  is  practically  surface  water, 
and  a  city  in  gradincr  its  streets  is  not  obliged  to  provide  adequate  and 
permanent  means  of  escape  for  such  water,  so  as  to  keep  it  from  flowing, 
on  account  of  the  grade,  upon  land  not  rai^d  to  grade.  Compare 
Frebu.*ff  r.  Citif  of  Davenport,  63  Iowa,  119.  An  instruction  herein  to 
the  contrary  disapproved.    Morrii  v.  City  of  Council  Bluffs,  343. 
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7.  CnANOB  OF  GRADE  OP  STREET:  DAMAOB8  TO  LOT-OWNER.     Before  a  lofc- 

owner  can  recover  of  a  city  for  damaKes  to  improvements  on  his  lot  by 
reason  of  a  change  in  the  grade  of  a  street,  he  must  show,  not  only  that 
the  improvements  were  made  according  to  the  actual  grade  of  the  street 
at  the  time,  but  that  that  grade  was  the  one  then  established  by  the 
city.    Id, 

8.  Action  against  for  tort:  presentation  of  claim  to  council  as 

CONDITION  precedent.  There  is  no  rule  of  conimon  law  nor  provis- 
ion of  statute  making  it  necessary,  as  a  condition  precedent  to  a  right 
of  action  against  a  city  or  town  upon  a  claim  arising  by  reason  of  a  tort, 
that  the  claim  should  be  first  presented  to  the  city  or  town  council 
District  Twp.  of  Spencer  v.  District  Twp,  of  Riverton,  56  Iowa,  85, 
distinguished,  as  relating  only  to  claims  arising  upon  contract.  Green 
V,  Town  of  Spencer,  410, 

9.  Paved  street  torn  up  in  constructing  sewer:  cost  of  repair- 

ing. Where  a  street  has  been  paved  at  the  expense  of  the  owners  of 
abutting  property,  (Code,  §  466,)  and  the  pavement  has  been  torn  up  in 
the  construction  of  a  sewer,  it  cannot  be  repaved  at  the  expense  of  the 
abutting  property  owners,  but  restoring  the  pavement  must  be  accounted 
as  part  of  the  work  of  constructing  the  sewer,  and  the  expense 
thereof  must  be  paid  out  of  the  general  fund  of  the  city.  (Ck>de,  § 
465.)    City  of  Burlington  v.  Palmer,  681. 

10.  Action  to  collect  special  tax:  no  counter-claim  allowed. 
The  defendant  in  an  fiction  brought  by  a  city  to  collect  a  special  tax 
cannot  set  up  a  counter-claim  against  the  city;  for  the  effect  of  a  recov- 
ery on  such  counter-claim  would  be  to  divert  the  tax  from  its  special 
purpose,  which  the  law  will  not  permit.    Id, 

CIVIL  RIGHTS. 

1.  Exclusion  OP  COLORED  man  from  skating-rink:  damages.  Plaint- 
iff, a  colored  man,  sought  to  recover  damages  on  account  of  his  excla- 
sion  from  a  skating-rink  kept  and  operatea  by  defendants.  But,  as  it 
does  not  appear  that  it  was  operated  under  a  license  or  privilege 
prranted  by  the  state,  or  by  the  city  in  which  it  was  conducted,  or  that 
It  was  in  any  manner  regulated  or  governed  by  the  police  regulations 
of  the  city,  held  that  it  must  be  presumed  to  have  been  conducted  as  a 

grivate  business  merely,  and  that  no  person,  black  or  white^  had  a  right 
>  enter  against  the  will  of  the  proprietors.  The  case  of  inn-keepers, 
carriers  of  passengers  and  keepers  oi  licensed  places  of  amusement,  dis- 
tinguished. [But  see  chap.  105,  Laws  of  1884,  since  enacted.]  Bowlin 
V.  Lyon,  536. 

CLERK  OF  COURTS. 

L  DuTT  AB  TO  APPOINTMENT  OF  ADMINISTRATORS.    See  Administrator,  1. 

CODE. 

See  Statutes  Cited,  Construed,  etc. 

CONDITION  PRECEDENT  TO  ACTION. 
See  Cities  and  Towns,  &. 
Insurancb,  1. 
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CONSIDERATION. 

1.  GlFTOFSBRYICBS:  BUBSEQUENT  AGREEMENT  TO  PAT:  KO  COKSIDERA* 

TION.  Where  one  person  renders  services  for  another  ^^tuitoasly,  and 
with  no  expectation  of  heing  paid  therefore,  no  obligation  is  incnrred  by 
the  recipient  which  will  support  a  subsequent  promise  to  pay  for  the 
same.    Allen  r.  Bryson,  591. 

2.  Presumed  from  wrttiko.    A  written  contract  (a  mortfirnge  in  thiscaiv?) 

imports  a  consideration  and  casts  the  burden  upon  him  who  denies  it 
Commercial  Exchange  Bank  r.  Mcheod^  718. 

8.  :   PRESUMPTION  NOT  CONCLUSIVE.    A  Written  contract  is  pre- 

Bumed  to  be  founded  upon  a  consideration,  but  the  presumption  may  be 
rebutted  by  evidence.    Byers  v,  Harris,  685. 

4.  Settlement  of  controvbrbt.    An  agrreement  made  in  settlement  of 

an  existing  controversy  is  founded  upon  a  good  and  valid  consideration. 
Goodenow  r.  Parkinson,  95 ;  Commercial  Exchange  Bank  v,  McLeod^ 

718. 

5.  Fob  agreement  not  to  engage  in  bxtbinebb.    See  Contract,  5. 

6.  Fob  conybtancb  of  basement.    See  Conveyance,  1. 

7.  Fob  tbansfer  of  sbcurities  to  children.    See  Estates  of  Dece- 

dents, 8. 

See  Promissory  Notb,  5. 
CONSTABLE 

1.  LlABn^TT  FOB  BUSTBNANOB  OF   PRISONERS  HBLD  FOB  BXAXIHATIOV. 

See  Contract,  7. 

CONSTITUTION. 

1.  Constitution  of  iowa:  amendment  prohibiting  manufactubm 
and  sale  of  intoxicating  liquors  not  lawfully  adopted.  koek-' 
ler  V,  Hill,  60  Iowa,  543,  followed.    McMillen  v.  BlaUner,  287. 

See  Statutes  Cited,  Conbtrubd,  etc.,  at  end. 

CONSTITUTIONAL  LAW. 

1.  Proceedings  auxiliary  to  execution:  imprisonment  for  con- 
tempt.   Chapter  3  of  title  18  of  the  Code,  providing?  proceedings  auxil- 


witness  disobey  an  order  of  the  court  or  judj^e  or  releree,  dulv  served, 
such  party  or  witness  may  be  punished  as  for  contempt.'*  Such  impris- 
onment does  not  deprive  the  prisoner  of  his  liberty  without  **due  pro- 
cess of  law,*'  lis  Ihose  terms  were  understood  at  the  time  of  the  adop- 
tion of  the  constitution.  Ex  parte  Orace,  12  Iowa,  208,  distinguishewL 
Eikeriberrg  v.  Edwards,  619;  Farmer  r.  Hoffman,  678. 

2.  What  is  constitutional  jury:  code,  §  2793.    See  Jurors  and  Juiy, 

1»  2. 

3.  Legislation:  approval  of  governor:  when  necessary.    See  Leg- 

islation, 1. 

4.  Constitutional  questions  are   considered  with  reluctanob. 

See  Practice  in  Supreme  Court,  4,  5. 
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5.  Taxation  in  aid  of  bailroads.    See  Railroads,  26. 
See  Constitution. 

CONSTRUCTION. 

1.  Of  contract.    See  Contract,  8, 9, 11. 

2.  Of  statute:  chap.  149,  laws  of  1876:  power  to  lbytpoor  tax. 

See  County,  3. 

8.  Of  statutes  of  state:  decisions  of  state  and  federal  ooubts: 

WHICH  PREVAILS  IN  CASE  OF  CONFLICT.     Bee  Coorts,  1. 

4.  Of  deed:  life  estate.    See  Insurance,  8. 

5.  On  farm  lease;  when  rent  dub.    See  Landlord  and  Tenant,  2. 

6.  Of  two  mortoaobs  as  parts  of  samb  transaction.  See  Mortgage,  SL 

7.  Of  interest  clause  in  note.    See  Promissoiy  Note,  4. 

8.  Op  note:  language  of  collatbral  hortoaob  considered.    See 

Promissory  Note,  6. 

9.  Of  statutes:  rule  stated.    See  Statutes,  1. 

10.  Of  wills.    See  Will,  1, 2. 

CONTEMPT. 

1.  By  attorney  in  prksknce  of  court:  facts  constitutino.    Where 

a  contention  arose  between  counsel  as  to  whether  a  witness  had  not 
already  answered  a  certain  question,  and  the  court,  after  hearing  the 
reporter's  notes  read,  decided  that  she  had  answered  it,  whereupon  one 
of  the  attorneys  sprang  to  his  feet,  and,  turning  to  the  court,  said,  in 
loud  tones  and  iusulting  manner:  "She  has  not  answered  the  question,'* 
hfld  that  the  attorney  was  guilty  of  contempt,  regardless  of  the  question 
whether  the  decision  of  the  court  was  right  or  wrong.  Code,  §  3491. 
Russell  V.  French,  102. 

2.  RiOHT  of  offender  to  hake  verified  explanation.    One  charged 

with  contempt,  even  when  committed  in  the  presence  of  the  court,  has 
the  right  to  nie  a  vrritten  explanation  of  his  conduct  under  oath,  for  the 
purpose  of  excusing  the  contempt  or  reducing  the  punishment,  (Code,  § 
§496,)  and  a  reasonable  opportunitjr  must  be  ^iven  for  that  purpose  before 
panishment  is  inflicted.  For  a  failure  to  give  such  opportunity  in  this 
case,  the  judgment  of  the  court  imposing  a  fine  upon  plaintiff  for  a  con- 
tempt is  reversed.    Id, 

8.  Proceedings  auxiliary  to  execution:  refusal  to  turn  over 
NOTES.  In  a  proceeding  auxiliary  to  execution,  the  defendant  was 
ordered  by  the  judge  to  turn  over  certain  notes  to  be  sold  in  satisfaction 
of  the  execution,  and,  though  the  notes  were  not  in  defendant's  hands, 
but  in  the  hands  of  a  resident  of  a  distant  state,  they  were  under  his  con- 
trol, and  held  that  he  was  guilty  of  contempt  for  disobedience  to  the 
order.    Eikenhen^y  v,  Edwards,  619. 

4.  Imprisonment  in  proceedings  auxiliary  to  execution:  constitu- 

tionality.   See  Constitutional  Law,  1. 

5.  Of  order  to  pay  assets  to  administrator:  facts  cONSTiTUTura. 

See  Estates  of  Decedents,  1. 
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CONTRACT. 

1.  For  work:  bcbstitutb  of  bmplotb  boukd  bt.    Where  M.  contracted 

to  paint  a  house  for  a  certain  sum,  and  commenced  the  work,  but  aban- 
doned it  to  P.,  who  finished  it,  P.  was  bound  by  the  terms  of  the  origi- 
nal contract.    Pease  v,  Thompson,  70. 

2.  Settlement  op  controverst  a8  consideration.     An  agreement 

made  in  settlement  of  an  existing  controversy  as  to  the  amount  which 
one  party  sLould  pay  the  other  is  founded  upon  a  good  and  yalid  con- 
sideration.   Goodenow  r.  Parkinson,  95. 

8.  Commission  tor  salb  of  land:  duty  of  owner  to  makb  clear 
title.  Defendant  employed  i)laintiff  to  negotiate  a  sale  of  real  estate, 
— plaintiff  to  have  for  his  services  all  reali^  over  $25,000.  He  sold 
the  real  estate  for  $26,000,  but  a  portion  of  it  was  incumbered  by  a  lease 
which  it  took  $300  to  remove.  Held  that,  in  the  absence  of  a  special 
agreement  in  relation  thereto,  it  was  defendant's  duty,  at  his  own  cost, 
to  convey  the  property  free  of  incumbrance,  and  that  he  could  not  insist 
that  the  $300  should  be  deducted  from  the  plaintiff's  $1,000;  and  that 
the  fact  that  the  deeds  were  madn  containing  this  clause:  **  It  is  under- 
stood and  intended  merely  to  sell  and  convey  the  ground  only,  exclu- 
sive of  improvements;  and  subject  to  the  rights  of  the  owners  of  the 
improvements  therein/' — did  not  show  an  intention  or  understanding 
that  plaintiff  should  discharge  the  said  lease  out  of  his  share  of  the  pro- 
ceeds.    Wisehart  v,  Dietz,  Izl. 

4.  Agreement  not  to  enoaoe  in  business:  action  for  breach  of: 
INSUFFICIENT  ANSWER.  An  answcr  in  an  action  for  the  breach  of  an 
agreement  not  to  enprage  in  a  certain  business  at  a  certain  place,  during 
a  time  named,  considered,  (see  opinion,)  and  hefd  to  present  no  defense 
to  the  action,  and  that  a  demurrer  thereto  should  have  been  sustained. 
Arnold  Bros,  r.  Kreutzer  dt  Wasem,  214. 

5. :  CONSIDERATION  FOR.    The  purchase  by  plaintiffis  of  a  stock  of 

goods  from  defendants  was  a  ^rood  consideration  for  an  agreement  on 
the  part  of  defendants,  made  m  the  same  transaction,  that  they  would 
not  engage  in  the  sale  of  like  goods  at  the  tame  place  during  a  certain 
specified  time.    Id, 

6. ; — :  validity:  public  policy.  A  contract  not  to  engage  in  a  cer- 
tain business,  at  a  certain  place,  within  a  specified  time,  is  not  void  as 
being  against  public  policy.    (See  Hedge  p.  Lowe,  47  Iowa,  187.)    Id, 

7.  For  BOARD  OF  PRISONERS  HELD  BY  CONSTABLE:   PARTIES  BOUND  BY. 

Defendant,  as  constable,  had  certain  prisoners  in  his  custodv  for  prelim- 
inary examination  before  a  magistrate,  and  he  procured  board  and 
lodging  for  them  of  plaintiff  npon  the  statement,  made  by  defendant  at 
(hf»  tmie,  that  he  would  not  be  responsible  to  plaintiff  for  the  board 
and  lodging,  but  that  he  (plaintiff)  must  look  to  the  county  for  com- 
pensation. Held  that,  whether  or  not  in  any  case  the  county  would  be 
liable  for  board  and  lodging  furnished  to  prisoners  so  held  the  defend- 
ant was  not  liable  under  the  circumstances  named.    While  r.  Jones,  241. 

8.  In  sbyeral  parts:    all  parts  construed  together.    Where  a 

mortgage  was  but  the  execution  of  part  of  a  contemporaneous  written 
agreement,  the  mortgage  and  agreement  must  be  construed  together  to 
arrive  at  the  true  intention  of  the  parties.  Chicago,  I,  db  D.  R*y  Co, 
V,  Cedar  Rapids,  I,  F.  d:  N,  W,  Ky  Co,,  324. 

9.  Sale  of  physician's  good  will:  breach:  evidence.    Plaintiff,  a 

physician,  as  a  part  of  the  consideration  which  induced  defendant  to 
purchase  certain  property,  agreed  to  relinquish  to  him  his  practioe  of 
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medicine *and  snrjrery  in  P.  and  snrroundinpr  country  for  three  years, 
reservin^^  only  the  right  to  practice  in  npecial  cases,  emergencies  and 
consultations.  Held  that  the  evidence  did  not  show  a  breach  of  f^uch 
agreement, — the  practice  of  which  defendant  complains  being  fairly 
covered  by  the  reservation.    Powers  v.  Strout,  341. 

10.  Neoltoencr  m  sionino  without  ns^DiNa:  estoppel.  Where 
plaintiff  had  the  capacity  to  read  the  release  signed  by  him,  and  had  an 
opportunity  to  do  so,  and  no  fraud  was  practiced  npon  him  to  prevent 
him  from  reading  it,  but  he  chose  to  rely  upon  what  another  said  about 
it,  he  is  estopped  by  his  own  negligence  from  claiming  that  it  is  not 
legal  and  binding  npon  him,  according  to  its  terms.  See  opinion  for 
cases  followed.     Wallace  v,  Chicago,  St.  P.,  M.  db  0.  R'y  Co.,  547. 

11.  Fob  ooMMissioiTs  of  sewing- bcachinb  agent:  abbogation  bv  sup- 

PLEMBNTABT  CONTBACT:  CONSTBUCTION :    SEE  OPINION    FOB  FACTS. 

Tuck  V,  Singer  Manfg  Co.,  676. 

12.  Bill  of  lading:  chabactbb  op:  nkgotiabilitt.  See  Bill  of  Lad- 
ing, I,  2. 

13.  Fob  dblivebt  of  pbopebtt:  convebsion  into  monbt  demand. 
See  Jjandlord  and  Tenant,  1. 

14.  Contbact  tainted  with  fbaud  and  against  publio  policy.  See 
School  Directors,  1,  2. 

See  Considebation. 
CONTRIBUTORY  NEGLIGENCE. 

1.  CbOSSING  unsafe  BBIDGB  when  THEBB  was  another  8AFB  BOUTS. 

See  County,  1,  2. 

2.  Of  employes  injubed  on  bailboads.    See  Railroads,  2, 4,  5,  7, 8. 

CONVERSION. 

1.  Of  attached  pbopebtt.    See  Attachment,  1. 

2.  Of  pbopebtt  seized  undeb  chattel  mobtgaob.    See  Chattel  Mort- 

gage, 3, 4. 

CONVEYANCE. 

1.  Gift  of  beal  estate:  obal  bbsrbtation  of  easement:  convbt- 
ancb  without  bbservation:  subsequent  bbconvbtance  of  ease- 

MBNT:    CONSIDERATION  FOR   BECONVEYANCB:    EVIDENCE.      A  father 

gave  to  his  children  certain  real  estate,  orally  reserving  an  easement, 
at  he  conveyed  it  by  deed  of  warranty  without  reserving  the  easement. 
Some  years  afterwards  the  children  conveyed  back  the  easement.  Held 
that  the  conveyance  and  the  reconveyance  were  together  the  written 
expression  of  the  original  agreement,  and  that  the  reconveyance  was  no 
less  binding  because  made  at  a  later  date,  and  that,  to  show  the  consid- 
eration for  it,  parol  testimony  of  the  original  agreement  was  competent. 
Clapp  V,  Forater,  49. 

See  Homestead,  1. 

CORPORATIONS. 
1.  Succession:  bvidbncb.    See  Railroads,  15. 

See  Municipal  Corpobations. 
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COSTS. 

1.  County  not  uablb  fob  in  bastabdt  pboobbdinob.    See  Bastardy,  1. 

2.  Of  unnbcbssart  abstbact  in  supbbmb  coitbt.    See  Practice  in 

Supreme  Court,  5, 10, 

COUNTER-CLAIM, 

1.  Not  allowbd  in  action  to  collect  bpboial  tax.  See  Citiea  and 
To¥ni8,  10. 

See  Pbincipal  and  Agent,  4. 

Pbincipal  and  Subbtt,  1. 

COUNTY. 

1.  Bridob  out  of  repaib:  injury  to  tratelbr:  btidbncb  of  other 

SAFE  routb.  In  an  action  for  an  injury  sustained  in  croseing  an  unsafe 
county  bridflfe,  it  was  error  to  exclude  evidence  offered  by  the  county  to 
show  that  there  Wiis  another  equally  convenient  and  perfectly  safe  route 
by  which  plaintiff  might  have  reached  his  d«»8tination.  Parkhill  p. 
tnwn  of  Brighton,  61  Iowa,  103,  followed.  Walker  v.  Decatur  Co., 
307. 

2.  :  :  contributory  NBaLTQENCE:  question  FOR  juby.    In 

such  case  it  was  error  to  instruct  the  jury  that  if  there  was  another  road 
which  was  safe  and  convenient,  and  the  plaintiff  knew  that  the  bridge 
in  question  was  nnsafCt  then  plaintiff  was,  as  a  matter  of  law,  guilty  of 
contributoiy  negligence  in  gomg  over  the  bridge.  The  question  of  con- 
tributory negligence  under  the  circumstances  was  for  the  jury  to  deter- 
mine.   See  authorities  cited  in  opinion.    Id. 

3.  Power  to  levy  poor  tax:  chap.  149.  laws  of  1876,  amending  code, 

§  1381 :  construction.  The  effect  of  Chap.  149,  Laws  of  1876.  amend- 
ing §  1381  of  the  Code,  is  to  empower  counties  having  a  population  of 
38,000  inhabitants  or  more  to  levy  a  poor  tax  of  one  and  a  half  mills  on 
the  dollar,  in  case  the  ordinary  revenue  of  the  county  proves  insufficient 
for  the  support  of  the  poor,  but  it  does  not  take  awa:r  the  power,  given 
by  the  section  before  amendment  to  counties  containing  a  less  number 
of  inhabitants,  to  levy  a  tax  of  one  mill  on  the  dollar  for  the  same  pur- 
pose.   Lucas  County  v.  Chicago,  B.  dt  Q.  R*y  Co.,  541. 

4.  Not  liable  for  costs  in  bastardy  proceedings.    See  Bastardy,  1. 

5.  LlABrLITY   FOR  SUSTENANCE    OF  PRISONERS  HELD  BY  CONSTABLE   FOB 

examination.    See  Contract,  7. 

6.  Judgment  against  on  ditch  warrant,  when  no  such  fund.    See 

Ditches,  1. 

7.  Right  to  fines  imposed  on  change  of  vbnub.    See  Fines,  1. 

8.  Liability  to  other  county  for  sustenance  of  poor  persons.   See 

Paupers,  1. 

COURTS. 

1.  Statb  and  federal  courts:  interpretation  of  statutes  of  state: 
conflict  of  decisions:  which  prevails:  illustration.  it  is  a 
rule  nowhere  disputed  that  the  decisions  of  the  supreme  court  of  a  state, 
interpretinsr  a  statu ta  of  such  stit?.  mjst  ba  fallowed  by  the  federal 
courtiS;  and  where  the  suprem?  court  of  th3  Unite!  States,  upon  a  mis- 
taken view  of  the  purport  and  effect  of  the  decisions  of  the  sapceme 
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ooart  of  the  state  in  such  a  case,  renders  a  decision  in  conflict  therewith, 
snch  decision  is  not  bindin^c  on  the  state  courts.  For  this  reason,  the 
opinion  of  the  supreme  court  of  the  United  States  in  Litchfield  v.  Web- 
ster Countf/,  101  U.  S.,  773.  which  construes  §  711  of  the  Revision  of 
1860,  and  holds  that  under  it  lands  are  not  taxable  until  the  next  year 
after  a  patent  could  be  demanded  for  them,  being  based  upon  a  misun- 
derstandings of  decisions  of  this  court  in  cases  cited  in  the  opinion,  and 
in  conflict  with  those  decisions,  is  not  to  be  followed  by  this  court. 
Goodnow  V.  Weils,  654. 

2.  POWBR  OP  DISTRICT  AND  CIRCUIT  COURTS  TO  FIX  BY  BULB   TIME   FOR 

APPBARANCB  OF  DBFENDANTS.    See  Appearance,  1. 

3.  State  and  federal:  concurrent  jurisdiction  op  to  determine 

QUESTIONS  OP  priority  BETWEEN  CREDITORS  OF  INSOLVENTS.     See 

Assii^ment  for  Benefit  of  Creditors,  2. 

4.  Power  of  judge  to  adjourn  before  beginnino  of  term.    See 

Criminal  Law,  16, 19. 

5.  Prolongation  op  term  into  time  for  court  in  other  county.   See 

Criminal  Law,  16,  ID. 

6.  Duty  to  interpret  written  contract.    See  Evidence,  1. 

7.  Authority  to  change  record.    See  Appeal,  2;  Practice,  6. 

See  Supreme  Court, 
Circuit  Court. 

CRIMINAL  EVIDENCE. 
^  Eyidencb,  33. 

CRIMINAL  LAW. 

1.  Procedure:  trial  without  plea:  no  pkbjudioe— no  reybrsal. 

Where  defendant  was  ffiven  time  to  plead  to  the  indictment,  but  he 
neglected  to  do  so,  and  through  inadvertence  the  cause  went  to  trial 
without  any  plea,  but  was  tried  in  all  respects  as  if  a  plea  of  not  guilty 
had  been  entered,  heldilmt  defendant  was  not  prejudiced  by  the  irregu- 
larity, and  that  a  judgment  of  conviction  upon  a  verdict  of  guilty  should 
not  be  set  aside  on  that  ground.  State  v.  Greene ,  66  Iowa,  11,  followed. 
Slate  V.  Hayes.  27. 

2.  Discharge  op  grand  jury  as  illegally  drawn:  indictment  by 

SECOND  GRAND  jury:  MOTION    TO  QUASH   BECAUSE  FIRST    JURY  WAS 

ILLEGALLY  DISCHARGED  A  defendant  held  to  answer  to  a  criminal 
charge  had  challenged  the  grand  jury  on  the  ground  that  it  was  ille- 
gally drawn,  and  the  challenge  was  sustained  and  the  jury  discharged, 
and  another  jury  was  summoned  and  impaneled  as  prescnbed  by  Code, 
ft  244.  The  defendant  in  this  case  was  indicte  I  by  the  second  grand 
jury,  and  he  moved  to  quash  the  indctment  on  the  ground  that  the  first 
jury  was  illegally  discharged  and,  consequently,  that  the  second  one  was 
illegally  drawn.  Held  that  the  order  discharging  the  first  jury  could 
not  thus  be  collaterally  attacked.    State  v.  Hart,  142. 

8.  Evidence  of  moral  character  op  witness:  who  compbtent  to 
TESTIFY  TO.  A  witncss  who  showed  that  he  had  known  defendant  for 
many  years— ever  since  he  was  a  small  boy— was  competent  to  testify  to 
his  mDral  character  as  a  test  of  his  credibiUty  as  a  witness.  Code,  g 
8649.    Id. 
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4.  — ^    :  LnciT  A8  TO  timb:  iirsTRiroTtoir:  sr«or  without  f^bju- 

DICB.  If  an  instraction  directing  the  jury  that  the  character  and  repu- 
tation of  a  witness  in  the  community  where  he  resides,  or  hat  rtsidcd^ 
may  be  considered  for  the  purpose  of  testini;  his  credibility,  is  erroneous, 
in  that  it  does  not  limit  the  evidence  to  places  where  the  witness  has 
resided  r^centlff^  yet.  since  all  the  witnesses  testifyinar  to  defendant's 
bad  moral  character  m  this  case  testified  that  they  h^d  known  him  for  a 
IH'eat  many  years,  and  np  to  the  time  of  the  trial,  and  lived  in  the  county 
of  his  residence,  held  that  the  error  in  the  instruction,  if  any,  was  with- 
out prejudice  to  defendant,  and  no  ipround  for  reversal.    Id. 

5.  Forokrt:   indictmeht:  namb  op  PBBioif  dbfraudbd.    An  indict- 

ment for  fofflrery  need  not  allege  the  name  of  the  person  to  whom  the 
forged  instrument  was  uttered.  Code,  g  4313.  SUUt  v,  Stuart^  61  Iowa* 
203,  followed.    Id, 

6.  Uttering  fobqbd  note:  bvidbxcb  op  the  possessiov  op  other 

ltkb  note.  On  the  trial  of  an  indictment  for  uttering  a  forged  note, 
after  the  state  had  introduced  evidence  tending  to  show  that  the  note 
was  forged,  it  was  allowed,  against  defendant's  objection,  for  the  pur- 
pose of  showing  that  defendant  knew  that  it  was  forged,  to  introauce 
the  evidence  of  a  witness  who  testified  that  defendant  had,  about  the 
time  the  alleged  crime  was  committed,  another  forged  note  purporting 
to  be  signed  by  the  same  persons,  vrhich  he  had  seen,  and  that  the  signa- 
tures to  it  were,  in  his  opinion,  in  the  same  handwriting  as  those  to  the 
note  referred  to  in  the  indictment  Held  that  it  was  error  to  admit  such 
testimony  without  the  production  of  the  note  referred  to  by  the  witness. 
State  p.  Breckenridge,  ii04. 

7.  Evidence:  cobboboration  of  acoompltcb:  what  i8  supficiext: 

question  fob  jukt.  A^nviction  cannot  be  had  on  the  testimony  of 
an  accomplice,  unless  it  is  corroborated  by  other  testimony  tending  to 
connect  the  defendant  with  the  commission  of  the  offense.  Code,  ^  4559. 
But  where  there  is  such  testimony,  its  sufficiency  is  for  the  jury  to 
determine.  Upon'  consideration  of  the  corroborating  evidence  in  'this 
case,  held  that  the  jury  was  warranted  in  bringing  in  a  verdict  of  guilty 
of  murder.    State  v.  Dietz,  220. 

8.  Oband  jury:  whek  teem  of  sertice  expires.    Grand  jurors  are 

selected  for  the  first  term  of  the  district  court  in  the  year  at  which  jurors 
are  required,  commencing  next  after  the  first  day  of  January  in  each 
year,  and  they  serve  for  one  year,  or  until  the  corresponding  term  of  the 
succeeding  year.  Code,  g  §  2^34, 239.  Consequently,  when  a  term  of  the 
district  court  began  on  the  eighth  day  of  December,  1884,  and  continued 
into  January,  1885,  the  grand  jury  impaneled  in  1884  was  competent  to 
find  an  indictment  during  the  term  in  January,  1885.  State  v,  Delong, 
12  Iowa,  453,  decided  under  a  different  statute,  distinguished.  State  v* 
Winebrenner,  230. 

9.  Intoxicating  liquors:     nuisance:  indictmejtt:  duplicitt.     An 

indictment  for  nuisance  in  keeping  a  place  for  the  unlawful  sale  of  intox- 
icating liqaors  considered,  (nee  opinion,)  and  held  not  bad  for  duplicity. 
State  r.  Dean,  44  Iowa,  648,  followed.    Id. 

10.  Demurrer  to  indictment  pabtiallt  sustained  and  cause  Dn»- 
mibsed:  no  appeal  bt  defendant.  There  was  a  demurrer  to  the 
indictment  based  upon  two  grounds.  The  court  overruled  the  demur- 
rer on  one  of  the  grounds,  but  sustained  it  on  the  other  ground,  and 
ordered  that  the  indictment  and  all  the  proceedings  under  it  be  dis- 
missed. Held  that  defendant  was  in  no  further  peril,  and  could  not 
maintain  an  appeal  from  the  judgment  of  the  court  in  overruling  the 
demurrer  on  the  one  ground.    State  v.  Hofftnan,  2ii, 
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11.  SbITTBNOB   ok    SBOOND    OONVtCTtON   AFTBa   APPEAL :  CODB,  §   4545. 

The  district  coart  is  not  bound  to  infliet  the  same  punishment  on  a  sec- 
ond conviction  as  on  the  first  one,  after  the  first  one  has  been  reversed 
on  appeal;  and,  in  the  absence  of  a  contrary  showinjEf,  it  will  be  pre- 
sumed that,  in  pronouncing  the  second  sentence,  the  court  took  mtO 
consideration  the  imprisonment  of  the  defendant  under  the  first  sentence, 
pending  the  appeal,  as  required  by  §  4545  of  the  Code.  State  v.  Hop* 
Una,  285. 

12.  AssAXTLT  WITH  iKTSNT  TO  KILL:  DEADLY  WBAPOK.  An  instrument 
may  or  ma^r  not  be  a  deadly  weapon,  dapendinj?  on  the  manner  of  its 
use.  In  this  case,  where  an  assault  was  made  with  premeditation,  and 
with  a  total  disregard  of  consequences,  with  a  stick  three  feet  longTt 
three  inches  wide  and  one  inch  thick,  under  the  circumstances  disclosed 
by  the  evidence,  (see  opinion,)  held  that  the  jury  was  warranted  in  find- 
ing the  defendant  guilty  of  an  assault  with  intent  to  murder.  State  v. 
Brown,  2S9: 

13.  Evidenob:  acts  and  admissions  of  oonfbdbratbs.    Where  defend- 

ant was  indicted  with  others  for  the  commission  of  a  crime,  but  he  was 
tried  separately,  and  the  crime  wa^  clearly  established,  evidence  which 
tended  to  show  that  defendant  and  those  connected  with  him  were  fami- 
liar associates  and  confederates  for  the  commission  of  crime,  and  which 
tended  to  connect  defendant  with  tha  crime,  was  admissible.  State  v. 
Stevens,  bbl. 

14.  :  ATTBifPT  to  ESCAPE.    An  attempt  to  escape  from  custody  as 

well  as  an  actual  escape,  may  be  shown  as  tending  to  establish  guilt. 
Id, 

15.  Failitrb  of  dependent  to  testify:  Dtmr  to  iwstkuct  as  to 
EFFECT  OF.  In  the  absence  of  a  requestfrom  the  defendant,  it  was  not 
reversible  error  for  the  court  to  nejflect  to  instruct  the  jury  that  the  fact 
that  defendant  did  not  testify  in  his  own  behalf  was  not  to  be  considered 
to  his  prejudice.    Id. 

16.  Prolongation  of  trial:  adjournment  of  court  in  other 
COUNTY.  The  statute  does  not  fix  a  day  for  the  ending  of  a  term  of 
court,  but  it  does  authorize  the  judge,  for  a  sufficient  cause,  to  adjourn  a 
term  before  it  is  begun.  (Code.  §  159.)  So,  where  the  approaching 
term  in  another  county  was  adjourned,  and  the  trial  of  this  cause  was 
prolonged  into  the  time  when  court  would  otherwise  have  been  in  ses- 
sion in  the  other  county,  held  no  error.  (See  State  v,  Peterson,  post,  p. 
564.)    Id. 

17.  Larceny:  presumption  from  possbssion  of  stolen  goods:  evi- 
dence TO  OVBRCOMB.  The  instruction  complained  of  in  this  case  (see 
opinion)  sufficiently  stated  the  rule  announced  in  State  v.  Richart,  hi 
Iowa,  245,  and  State  v.  Hopkins,  65  Id.,  240,  that  the  presumption  of 
guilt  arising  from  the  possession  of  recently-stolen  goods  is  overcome 
when  the  evidence  is  such  as  to  raise  a  reasonable  doubt  whether  the 
defendant  did  not  honestly  come  into  possession  of  the  goods.  State  v. 
Peterson,  564. 

18.  Error  must  be  shown  in  record.  A  complaint  made  in  argument, 
that  the  district  attorney  was  guilty  of  preiudicial  misconduct,  cannot 
be  reviewed  when  the  record  does  not  snow  what  the  misconduct 
was.    Id. 

19.  Prolongation  of  trial:  time  for  court  in  other  county  of 
district.  Where  a  pending  criminal  trial  cannot  be  finished  before  the 
time  set  for  court  in  another  county  in  the  district,  th*)  judge  may 
adjourn  for  a  time  the  court  in  the  other  county  for  the  purpose  of  con- 
duding  the  trial.    (Compare  State  v.  Stevens,  ante,  p.  5o7.)    Id. 
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20.  ClRCUMBTAlfTIAL    KVIDBNCB:    WHAT    FACTS    MAT    BB    PBOYBD    BT. 

When  the  state  andertakes  to  establish  the  guilt  of  one  accased  of  crime 
by  circumstantial  evidence,  it  is  eabtled  to  prove  not  only  such  circnm- 
siances  as  tend  directly  to  show  his  guilt,  but  any  competent  evidence, 
thoug^h  circumstantial,  which  tends  to  prove  any  material  fact  in  the 
case,  is  admissible.    For  example  see  opmion.    StaU  v.  Reno,  587. 

21.  Labcbnt:  punishment  not  ezobssiyb.  A  sentence  of  five  years  in 
the  penitentiary  field  not,  under  the  circumstances  of  the  case,  (see 
opinion,)  excessive  for  the  larceny  of  two  pairs  of  harness,  a  robe  and 
one  pair  of  fly-nete.    Id. 

22.  Practtcb:  nbglbot  to  bbad  ikdicthbnt  and  hakb  opening 
btatbmbnt  to  jurt:  irbeoulabitt  waived.  The  district  attorney 
in  this  case  introduced  his  evidence  and  rested,  without  reading  the 
indictment  or  making  an  opening  statement  to  the  jury.  On  tliis 
account  the  defendant  then  filed  a  motion  for  his  acquittal  and  discharge; 
but  the  court  overruled  the  motion  and  allowed  the  indictment  to  oe 
read,  and  offered  to  allow  defendant  to  make  a  statement  of  his  defense, 
which  he  declined  to  do.  Held  that  the  defendant  waived  the  irregu- 
laritjr  by  failing  to  object  to  the  introduction  of  the  state*s  evidence  at 
the  time,  and  that  no  reversal  could  be  had  on  account  thereof.  State 
r.  Norton,  641. 

23.  Larceny:  possession  of  stolen  property:  eyidbncb.  Evidence 
tending  to  show  that  defendant  had  the  stolen  horses  in  his  possession 
examined,  but  not  set  out  in  the  opinion,  and  Jield  sufficient  to  warrant 
the  verdict  of  guilty.    State  v.  Butler,  643. 

alibi:  instruction.    The  court  instructed  the  jury  that  **  if 


he  (defendant)  has  shown  that  at  the  time  of  the  larceny  he  was  at  such 
a  distance  from  the  scene  of  the  larceny  as  that  he  could  not  have  par- 
ticipated  in  the  commission  of  the  crime,  this  will  overcome  or  rebut 
any  presumption  of  guilt  which  would  arise  from  the  fact  of  his  having 
possession  of  the  property,  if  he  had  it  in  his  possession  at  the  time 
allep^ed.'*  Held  that  the  instruction  was  not  vulnerable  to  the  ob- 
jection that  it  made  the  defense  of  alibi  depend  on  the  distance  of  the 
defendant  from  the  scene  of  the  crime,  rather  than  upon  his  absence 
from  it.    Id, 

25.  Eyidbncb:  assualt:  ill  feelings  on  part  of  defendants.  In 
cases  of  assault  it  is  always  competent  to  show  previous  ill  feeling,  bad 
blood,  or  threats,  as  tending  to  show  a  probable  motive  for  the  commis- 
sion of  the  crime.  And  where  the  assault  was  made  upon  a  son,  and  the 
defendants  were  indicted  jointly  therefor,  evidence  or  threats  made  by 
one  of  them  against  the  father  and  his  family  was  properly  admitted. 
State  p.  Fry,  475. 

26. :  TIME  OF  offense:  instruction.  Where  time  was  not  essen- 
tial in  an  indictment,  it  was  not  error  to  instruct  the  jury  that  they  must 
find  that  the  crime  was  committed  at  about  the  time  charged,  or  at  any 
time  within  three  years  prior  to  the  finding  of  the  indictment,— that  being 
the  time  prescribed  by  the  statute  of  limitations  for  the  crime  in  ques- 
tion.   Id, 

27.  Alibi:  burden  of  proof:  instruction.  An  instruction  to  the  effect 
that  defendants  had  the  burden  of  proof  to  establish  an  alibi,  but  that 
they  need  not  establish  it  beyond  a  reasonable  doubt,  but  that  if,  upon 
the  whole  case,  the  testimony  raised  a  reasonable  doubt  as  to  the  defend- 
ante*  presence  at  the  time  and  place  where  the  assault  was  committed, 
that,  of  course,  would  create  a  reasonable  doubt  as  to  their  guilt,  and 
would  entitle  them  to  an  acquittal,  held  as  favorable  to  defendante  as 
they  could  demand.    See  cases  cited  in  opinion.    Id. 
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28.  Reasonable  doubt:  instructions.  Where  the  ordinary  and  oft- 
approved  instructions  concemingr  reasonable  doubt  have  been  given  to 
the  jury,  it  is  not  necessary,  though  requested  by  defendants,  to  advise 
each  juror  that  he  is  to  act  on  his  own  convictions,  and  not  concur  in  a 
verdict  which  is  against  his  judgment.    Id. 

29.  Resistance  to  officer:  facts  not  justiftino.    See  Arrest,  1. 

80.  Arrest  without  warrant:  when  lawful.    See  Arrest,  2. 

81.  Bastardy  proceedings  are  not  criminal  in  character.  See  Bas- 
tardy, 1. 

32.  Fines  imposed  on  change  of  venue:  what  county  entitled  to. 
See  Fines,  1. 

88.  Appeal:  Illegible  written  abstract.  See  Practice  in  Supreme 
Court,  26. 

CROSS-EXAMINATION. 

See  Evidence,  6, 15. 

DAMAGES. 
1.  Measure  of:  prospective  profits.    See  Telegraph  Companies,  1* 
See  Malicious  Prosecution,  1. 
Replevin,  1 . 

DECLARATIONS. 

1.  Of  agent  to  prove  agency.    See  Agency  and  Agent,  1. 

2.  Of  aooohpucb.    See  Criminal  Law,  18. 

DECREE. 
See  Judgment  and  Decree. 

DEDICATION. 
1.  Of  street  to  city.    See  Cities  and  Towns,  1. 

DEED. 

1.  Without  consideration:   defect  in  not  corrected  nr  bquitt. 

See  Voluntary  Conveyance,  1. 

2.  Grantee  by  quit-claiic  takes  burject  to  equities.    See  Innocent 

Purchaser,  2. 

DEFAULT. 

1.  Judgment  upon:  on  what  terms  bet  aside:  snowme  of  mebitb. 
See  Judgment  and  Decree,  7. 

DEMAND. 
1.  As  condition  precedent^ 

(1)  To  ACTION  against  CITY  FOB  TORT.    See  Cities  and  Towns,  8. 

(2)  To  RECOVERY  OF  HONEY  JUDGMENT  FOR  FAILURE  TO  DEUTER 

PROPERTY.    See  Landlord  and  Tenant,  1. 


798  INDEX. 

DEMURRER. 
1.  Appsal  pbom  JX7D6MBMT  ON.    See  Appeftlf  1. 

DEPOSmON. 

1.  XJlB  OF  IN  OTHBR  CAUSB  BBTWBEN  SAMB  PARTIES:  WHAT  NBCBflSABT 

TO  BUCH  USB.  Depoeitions  which  have  been  regfularly  taken  in  one 
caase  may  be  used  on  the  trial  of  another  cause  between  the  same  par- 
ties or  their  privies;  bat  in  such  case  the  parties  have  the  same  ri^^ht  to 
except  to  thenit  or  move  for  their  suppression,  as  thoucrh  they  had  been 
taken  in  that  cause ;  and  in  order  that  they  may  have  an  opportunity  to 
avail  themselves  of  this  right,  it  is  necessary  that  the  depositions  be  filed 
in  the  cause,  or  leave  to  use  them  obtained,  before  the  trial  is  be^nin. 
See  Code,  §  3761.  Shaul  r.  Brown,  28  Iowa,  37,  decided  under  a  differ- 
ent statute,  distinfiruished.    Searle  v.  Bichardson,  170. 

2.  Rbading  part  of  disposition  takbn,  but  not  used,  by  adtsbsart. 

See  Evidence,  13. 

DESCRIPTION. 

1.  Of  chattels  in  mortgage:   bufficienct  of.     See  Chattel  mcMrt- 

ffage,2. 

2.  In  voi«untab7  oonvetance:  bquitt  will  not  oorrbot  uxbtamm  in. 

See  Voluntary  Conveyance,  1. 

DES  MOINES  RIVER  LANDS. 
See  Public  Lands,  1. 

DETINUE. 

1.  Practice:  necessity  of  proving  the  value  of  each  article.  Ie 
an  action  for  the  recovery  of  specific  personal  property,  where  the 
defendant  retains  the  property,  it  is  not  necessary,  in  order  to  recover  a 
judgment  for  the  value  or  the  property,  that  plaintiff  show  the  value  of 
each  article.  It  is  enough  for  such  purpose  to  show  the  total  value  of 
the  property  wrongfully  detained.    Goldsmith  r.  Willson,  662. 

2. :  FAILURE  to  prove  venue  of  property.    An  action  to  recover 

specific  personal  property,  brought  in  the  county  where  the  defendant 
resides,  will  not  be  defeated  simply  because  of  failure  of  the  plaintiff  to 
prove  that  the  property  is  detained  in  that  county,  for,  if  it  be  con- 
ceded that,  under  §  3225  of  the  Code,  the  place  of  suit  is  determined  by 
the  location  of  the  property,  and  not  by  the  residence  of  the  defendant, 
still  the  action  may  be  prosecuted  to  judgment  in  the  county  of  defend- 
ant's residence,  unless  he  makes  application  for  its  removal  to  the 
proper  county,  under  §  2589  of  the  Code.    Id, 

8.  Recovery  of  mortgaged  chattels  by  assignee  of  mortgagor 
FROM  attaching  CREDITORS.  The  fact  that  specific  personal  property, 
sought  to  be  recovered  from  attaching  creditors  by  an  assignee  of  the 
debtor,  is  under  mortgage  by  the  debtor, — the  mortgage  antedating 
both  the  assignment  and  the  attachments— will  not  necessarily  defeat  a 
a  recovery,  because,  (1)  in  the  absence  of  a  showing  to  the  contrary,  the 
mortgage  may  provide  for  a  right  of  possession  by  the  mortgagor,  (Code, 
g  1927,)  which  right  the  assignment  would  pass  to  the  assignee;  and  (2) 
even  if  that  is  not  the  case,  the  mortgagor  (and  his  assignee  under  him) 
is  entitled  as  against  all  the  world,  except  toe  mortgagee,  to  the  posses- 
sion of  the  property;  Ecana  v.  St.  Paul  Harvester  Works,  63  Iowa, 
204;)  and  the  right  of  possession  is  the  essence  of  the  action.    Jd, 

See  RspLEYni. 
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DISTRICT  ATTORNEY. 
1.  MnooKDUOT  OF.    See  Criminal  Law,  18. 

DISTRICT  COURT. 
See  CouBTs. 


DITCHES. 

1.  COUNTT  WABRAKTS    ON    DITCH   FUKT):    JUDOBCBNT    AOAINST    COUKTY 

WHEN  HO  SUCH  FUND.  Where  a  ditch  has  been  oondtructed  by  the 
county  under  chap.  2,  title  10,  of  the  Code,  and  warrants  hare  been 
drawn  on  the  ditch  fund,  and  payment  thereof  is  refused,  when  pres- 
ented to  the  county  treasurer,  because  the  supervisors  have  not  raised  a 
fund  by  the  levy  of  a  tax,  as  contemplated  by  g  1214  of  the  Code,  the 
holder  of  the  warrant  is  entitled  to  a  judfirment  a^inst  the  county  for 
the  amount  thereof,  and  to  the  enforcement  of  payment  by  the  lery  of  a 
tax  in  obedience  to  the  prorisions  of  the  statute.  It  is  not  necessary  to 
the  recovery  of  such  indgrment  that  a  request  be  made  upon  the  super- 
visors to  raise  a  fund  by  the  levy  of  the  proper  tax,  and  that  such 
xeqnest  be  denied.    Mills  County  Natioiud  Bank  v.  Mills  Countif,  697. 

DIVORCE. 

1.  In  8ISTBR  state:  taliditt  of  in  IOWA.  Where  the  laws  of  a  sister 
state  relating  to  the  subject  of  divorce  are  substantial! v  like  those  of 
this  state,  a  decree  of  divorce  re^larly  obtained  in  such  state  will  be 
regarded  as  valid  in  this  state.     Van  Orsdal  r.  Van  Orsdal,  85. 

SUBSBQUENT  ACTION  FOR  ALIMONY  IN  IOWA.  Where  a  husbaud 


has  procured  a  valid  divorce  from  his  wife  in  a  sister  state,  if  it  be  admit- 
ted that  the  wife,  always  a  resident  of  this  state,  might  subsequently 
maintain  an  action  for  alimony  out  of  property  found  in  this  state,  the 
rule  could  apply  only  to  property  which  the  husband  owned  at  the  time 
of  the  divorce,  and  not  to  what  he  subsequently  acquired.    Id, 

8.  Temporart  alimony:  amount  allowed  not  excessive.  See  opin- 
ion.   Maben  v.  Maben,  284. 

4.  Desertion:  evidence  insufficient.    Action  for  a  divorce  on  the 

ground  of  desertion.  The  circuit  court  granted  the  divorce,  but  upon 
a  review  of  the  evidence,  (see  opinion,)  held  that  it  was  not  sufficient  to 
establish  a  willful  desertion  for  the  two  years  next  preceding  the  action, 
and  the  decree  is  reversed  and  the  petition  dismissed.  Atkinson  v, 
Atkinson,  364. 

5,  Desertion:  evidence.     Upon  consideration  of  the  evidence  in  this 

case,  held  that  a  divorce  should  have  been  granted  on  the  ^^und  of 
desertion.    Lane  v.  Zjane,  76. 

DOMESTIC  REIiATIONS. 

1.  Adoption  of  child  under  au4RDiAN8i[ip.  Where  a  guardian  of  the 
person  and  property  of  a  mmor  child  has  been  duly  appointed,  such 
child  cannot  be  adopted  by  a  third  party  without  the  guardian's  con- 
sent;— whether  it  could  be  done  with  such  consent,  quaere.  Burger  p. 
Frakes,  4(50. 
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2.  Parent  and  child:  poweb  of  parent  to  hake  oral  gift  or  child 
TO  another.  The  law  does  not  confer  upon  a  parent  the  power  to 
make  a  mere  oral  gift  of  his  minor  child  to  another;  and  the  donee  in 
Buch  a  case  cannot  recover  the  child  from  its  daly  appointed  gnard- 
ian.    Id. 

8. :  adoption:  INHERITANCE.  Whether  patents  by  adoption  inherit 

from  their  adopted  child  the  same  as  natural  parents  from  a  nataral 
child,  is  a  question  not  decided  in  this  case,    la. 

See  Husband  asd  Wife. 
DOWER. 

1.  How  AFFECTED  BT  DECREE  AGAINST  HUSBAND  ALONE.     WherOTer  the 

wife's  interest  in  real  estate  has  once  attached,  and  the  question  is  as 
to  whether  it  has  been  divested  or  otherwise  affected,  a  party  askinfi^ 
affirmative  relief  on  the  theory  that  it  has,  should  make  her  a  party  to 
the  action  broufrht  to  determine  such  question ;  but  where  a  judgment  or 
decree  against  the  husband  alone  shows  that  he  never  had  any  interest 
in  which  his  wife  was  dowable,  she  is  bound  by  such  decree,  though  not 
a  party  to  the  action.  It  is  accordingly  held  that  these  actions  for  the 
admeasurement  of  dower  were  barred  by  a  former  adjudication  against 

Slaintiff  *s  husband,  in  which  it  was  determined  that  his  only  interest  in 
30  land  was  that  of  a  mortgagee,  though  he  held  the  legal  title  to  it. 
Lea  9.  Woods,  304. 

2.  Pbotision  in  LIEU  OF.    See  Will,  1. 

EASEMENT. 
See  Railboadb. 

EMINENT  DOMAIN. 
See  Railroads,  passim. 

EQUALIZATION  OP  TAXES. 
See  Taxation,  1,  2, 5. 

EQUITY. 

1.  Pbocbbdinos  to  bnfobce  lien  must  be  equitable.    See  Adminis- 

trator, 2. 

2.  Jurisdiction  of  to  DETBRsnxB  questions  of  pRiORiTr  between 

CREDITORS  OF  INSOLVENTS.    Sac  Assignment  for  Benefit  of  Creditors,  2. 

8.  Jurisdiction:  equitable  issues  raised  by  cross-petition  in  law 
ACTION.    See  Jury  Trial,  1 . 

4.  Reformation  of  convetancb  without  consideration.  See  Vol- 
nntaiy  Conveyance,  1. 

ERROR. 

1.  AasiONiCENT  OF.    See  Assingment  of  Error. 

2.  Ebror  WITHOUT  prejudice:  no  ground  for  BBVEB8AL.    See  Crimi- 

nal Law,  1,  4;  Evidence,  18;  Instructiona,  10. 

ESCAPE. 
1.  Atteicpt  to  escape  as  evidence  of  GUILT.    See  Criminal  Law,  14. 
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ESTATES  OF  DECEDENTS. 

1.  Contempt  of  ordbr  to  pay  assets  to   administrator:   pacts 

IN8UPPICIBNTT0  PURGE:  CODE,  §  S  2379.2383.  PlaintiflP  was  ordered 
by  the  defend££nt,  as  judge  of  the  circuit  court,  under  §  §  2379  and  2330 
or  the  Cade,  to  pay  the  administrator  certain  moneys  which  had  come 
into  his  hands  oelonffing  to  the  estate.  Plaintiff  refused  to  pay  the 
money,  on  the  ground  that  he  had  received  it  as  a  mere  clerk  of  a  prior 
administrator,  and  had  paid  it  out  (without  authority  it  would  seem)  to 
the  widow  for  the  support  of  her  family,  and  in  discbarge  of  claims 
against  the  estate,  and  that  he  had  in  his  possession  no  money,  either 
of  his  own  or  belonging  to  the  estate.  Held  that  this  showing  did  not 
purge  him  of  the  contempt  in  disobeying  the  order,  and  that  he  was 
lawfuUy  committed  to  jail  until  he  should  comply  therewith.  Wise  r. 
Chaney,  73. 

2.  Allowance  to  widow  and  claim  against  estate:  priority.  An 
allowance  made  by  the  court  to  the  widow  of  the  decedent,  under  Code. 
§  23 7o,  unless  modified  by  the  provisions  of  Cjdi,  §  2377,  must  be  paid 
in  preference  to  a  claim  of  a  creditor  of  the  decedent,  filed  and  allowed 
as  a  claim  against  the  estate;  and  the  administrator  has  no  power  to 
contract  with  a  creditor  that  his  claim  shall  have  preference;  nor  has 
the  court  power,  upon  the  allowance  of  such  claim,  to  order  that  it  shall 
be  paid  first.    In  re  Estate  of  Dennis,  110. 

3.  Transfer  of  securities  to  children  before  death:  considera- 

tion: evidence:  burden  of  proof:  testimony  incompetent 
against  administratrix.  The  children  of  the  decedent  were  found, 
after  his  death,  to  have  certain  notes  and  mortgages  which  the  widow 
and  administratrix  claimed  as  assets  of  the  estate,  but  the  children 
claimed  that  the  decedent,  before  his  death,  had  transferred  the  securi- 
ties to  them  in  consideration  of  an  undertaking  entered  into  by  each 
of  them  to  pay  to  the  decedent  semi-annually  a  certain  sum  during  his 
life.  Held  that  the  burden  of  proof  was  upon  the  children  to  establish 
the  making  and  delivery  of  the  undertakings;  and  that  the  children 
themselves  were  incompetent  to  testify,  as  against  the  administratrix,  to 
an  agreement  with  the  decedent  concerning  their  delivery,  and  that  the 
husband  of  one  of  the  children,  who  was  alleged  te  have  joined  with 
his  wife  in  executing  one  of  the  undertakings,  was  also  incompetent  to 
testify  to  such  agreement,  under  §  3b39  of  the  Code.  Samson  r.  Sam- 
son, 253. 

4.  Note  belonging  to  estate  wrongfully  delivered  by  custodian 

TO  maker:  who  liable  for.  If,  as  claimed,  one  of  the  defendants 
held  an  unpaid  note  belonging  to  the  estatate  of  decedent,  and  he 
wrongfully  delivered  it  to  the  maker  without  payment,  then  the  admin- 
istratrix should  have  brought  her  action  against  the  maker  of  the  note 
to  recover  the  amount  thereof,  and  judgment  therefor  against  the 
defendant  who  so  delivered  the  note  was  erroneous.    Id, 

5.  Bec^ubst  of  real  estate  in  trust:  subsequent  mortgage  of  real 

ESTATE:  payment  OUT  OF  GENERAL  ASSETS.  Where  a  testator,  after 
the  execution  of  his  will,  in  which  he  beaueathed  certain  real  estate  to 
his  executors  in  tmst  for  each  of  his  chilaren,  mortgages  a  portion  of 
such  real  estate,  the  mortgagee  may  insist  upon  the  sale  of  the  mort- 
gaged premises  to  pay  the  debt,  but  a  legatee  of  mortgaged  property 
may  insist,  as  against  the  executor  and  his  co-legatees,  upon  the  pay- 
ment of  the  debt  out  of  the  general  assets  of  the  estete.  Toner  v.  Col- 
Uns,  369. 

6.  Failure  to  prove  claim:   statute  of  limitations:    equitable 

CONSIDERATIONS.  Plaintiff  held  a  note  secured  by  chattel  mortgage, 
against  the  estate.    He  filed  his  claim  in  time,  but  neglected  to  prove  it 
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within  the  twelve  months  provided  by  §  2\A  of  the  Code.  Held  that 
the  claun  was  barred,  notwithstandinpr  plaintiff  had  permitted  the  mort- 
ff.ii^ed  property  to  be  sold  in  the  belief  that  there  was  **  plenty  of  prop- 
erty to  pay  the  debts/*  and  notwithstanding^  the  administrator  had 
agrreed  to  see  him  paid.  The  discharge  of  the  propertv  was  immaterial, 
and  the  promise  or  the  administrator,  whether  made  before  or  after  the 
claim  was  barred,  was  incompetent  to  bind  the  estate.  Colby  v,  King^ 
4i>o. 

7.  Who  to  appoint  administratob.    See  Administrator,  1. 

8.  Enforcement  of  lten  aqainst  real  bstatx:  action  in  squirr. 

See  Administrator,  2. 

ESTOPPEL. 

1.  In  pais:  definition:  facts  not  coNSTiruTiNO.    In  order  to  consti- 

tute an  estoppel  in  pais,  the  party  pleadinjf  it  must  have  been  induced 
by  the  representations  relied  upon  to  so  chang^e  his  relations  that  he  will 
suffer  prejudice  if  the  party  who  made  them  is  permitted  to  assert  the 
contrary.  In  view  of  this  definition,  huhl  that  an  instruction  to  the 
effect  that  if  defendant  believed  that  bis  sio^ature  to  the  note  in  ques- 
tion was  a  for^ry,  but  concealed  that  fact  from  the  plaintiffs,  and  f^ve 
them  to  understand  that  it  was  genuine,  and  requested  them  to  brin^r 
suit  upon  it  against  the  makers,  including  himself,  and  they  acted  on 
this  request,  employed  counsel  and  instituted  the  suit,  he  would  be 
estopped  from  denying  the  genuineness  of  the  signature,  could  not  be 
sustaoned.    Etkenherry  r.  Edwards ^  14. 

2.  Fraud  between  husband  and  wife  in  obtaining  credit:  incom- 

petent ev(dencb.  a  husband *8  name  was  Martin  0.,  and  his  wife's 
name  was  Maggie  0.,  and  they  both  did  busines'^  under  the  name  of  M . 
0.  An  attachment  against  Martin  was  levied  on  a  stock  of  goods 
claimed  by  Maggie,  and  she  brought  her  action  to  recover  the  goods  from 
the  sheriff.  Afterwards  she  assigned  to  plaintiff,  who  was  substituted 
as  a  party  to  the  action.  The  issue  presented  by  the  anwer  was  that, 
because  of  the  manner  in  which  Maggie  permitted  the  business  to  be 
done,  she  was  estopped  from  claimmg  the  goods,  although  they  in  fact 
belonged  to  her;  or,  if  such  was  not  the  issue,  then  that  the  manner  in 
which  the  business  was  conducted  constituted  such  a  fraud  as  entitletl 
the  creditors  of  Martin  to  seize  the  goods  and  subject  them  to  the  pay- 
ment of  his  debts.  Held  that  under  the  issues,  as  thus  stated,  eviden-je 
of  property  statements  signed  by  the  husband,  and  furnished  to  cred  • 
tors  from  whom  he  purchased  goods,  were  not  only  irrelevant,  but  that, 
in  the  absence  of  evidence  tending  to  show  that  the  wife  had  anv  knowl- 
edge of  the  statements,  or  that  the  creditors  supposed  that  they  were 
made  by  her,  or  that  they  were  selling  goods  to  her,  she  could  in  no 
manner  be  bound  thereby.    Barhee  v.  Hamilton^  417. 

8.  To  deny  validity  of  sale  bv  acceptance  of  pbocsbds.    See  Chat- 
tel Mortgage,  1 

4.  Br  PLEA  in  former  action.    See  Chattel  Mortgage,  3. 

5.  Of  pabty  siqnino  contract  without  rbadino.    See  Contract,  10. 

6.  Of  execution  debtor  to  claim  propbrtt  as  exempt.    See  Execu- 

tion, 2. 

7.  Must  be  specially  pleaded.    See  Practice,  3. 
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See  Former  Adjudication. 
Injunction,  5. 
Principal  and  Agent,  1. 
Railroads,  16. 

EVIDENCE. 

1.  Parol  to  vary  writing:  duty  op  court  to  interpret  writing 

This  action  was  founded  upon  a  written  contract  (set  out  in  the  opinion) 
which  shows  an  unconditional  sale  of  a  new  piano  to  plaintiff,  and  the 
like  sale  of  an  old  one  by  her  to  defendant,  and  an  une<)nivocal  a^rree- 
ment  on  her  part  to  pay  a  certain  sum  of  money  in  addition.  Held  that 
it  was  error  to  admit  parol  testimony  to  show  that  the  sales  were  upon 
conditions  not  expressed  in  the  written  contract;  and  that  it  was  the 
duty  of  the  court  to  interpret  the  contract  as  written,  and  error  to  sub- 
mit it  to  the  jury  for  interpretation  in  the  light  of  such  oral  testimony. 
Dahj  V.  W.  W.  Kimball  Co.,  132. 

2.  Op  value:  witness  must  be  shown  to  be  competent.    A  witness 

should  not  be  allowed  to  state  what  in  his  judjorment  a  certain  article  (a 
piano  in  this  case)  is  worth,  without  first  showing  that  he  is  acquainted 
with  the  ^ue  of  such  property  in  the  market    Id, 

3.  Personal  injury:  exhibition  op  wounds  to  jury.    The  practice  of 

permitting  persons  who  sue  for  personal  iiyuries  to  exhibit  to  the  jury 
their  wounds  or  injured  limbs  has  been  too  long  sanctioned  in  this  state 
to  be  now  called  in  question.    Barker  r.  Town  of  Perry ^  146. 

4  Photographic  views:  magnifying  glasses:  taking  views  to  jury 
ROOM.  Wherever  it  is  proper  that  the  locus  in  quo^  or  any  object,  be 
described  to  the  jury,  it  is  competent  to  introduced  a  photographic  view 
of  the  same,  and  to  allow  the  jury  to  examine  it  with  a  magnifying 
glass.  And  there  is  no  impropriety  in  allowing  the  jury  to  take  such 
photograph  with  them  to  their  room.    See  cases  cited  in  opinon.    Id. 

5.  Condition  op  sidewalk  after  accident  thereon.    In  an  action  for 

an  injury  on  a  defective  sidewalk,  it  was  competent  to  show  that,  sub- 
sequent  to  the  accident,  when  a  photographic  view  of  the  walk,  intro- 
duced in  evidence,  was  taken,  the  walk  was  in  the  same  condition  as 
when  the  accident  occurred.    Id, 

6.  Improper  cross-examination.    Questions  asked  upon  cross-examina- 

tion, not  for  the  purpose  of  testing  the  truth  of  any  of  the  witness' 
statments  in  chief,  nor  with  a  view  of  eliciting  further  information  upon 
subjects  on  which  he  was  examined  in  chief,  are  improper,  and  should  be 
excluded  when  objection  is  made  thereto.  Whitaett  v,  Chicago,  R.  I, 
dt  P.  B'y  Co,,  150. 

7.  Pleadings  and  judgment  in  former  trial:  identity  of  parties: 

order  of  introduction.  The  order  in  which  evidence  should  be 
introduced  is  a  matter  within  the  discretion  of  the  trial  court,  and  that 
discretion  was  not  abused  in  this  case  by  allowing  the  introduction  of 
the  pleadings  and  judgment  in  another  case,  without  flrat  establishing 
the  identity  of  the  parties  and  rights  involved.  Searle  v,  Richardson y 
170. 

8.  Parol  TO  explain  or  vary  writing:  rule  stated  and  applied. 

Where  parties  have  entered  into  a  written  contract,  but  the  words  do 
not  express  their  whole  contract,  but  are  nevertheless  of  such  character 
that  the  law,  by  implication,  superadds  something,  the  implication  may 
be  rebutted  or  controlled  by  parol  evidence.  But  when  nothing  is  left 
to  implication  there  is  no  room  for  parol  evidence.    And  so,  where  a 
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jadgment,  which  was  a  lien  on  land,  was  assifi^ned  in  writing  to  a  par- 
chaser  of  a  portion  of  the  land,  and  it  was  necessary  to  the  protection 
of  snch  person  that  the  judgment  should  be  kept  alive,  held  that  it  was 
incompetent  to  show  by  parol  that  the  real  understanding  of  the  parties 
was  that  there  was  nothing  to  assign,  but  that  the  transaction  was  the 
pajrment  and  not  a  purchase  of  the  judgment,  and  that  the  contract  of 
assignment  was  a  void  act.    Evans  v.  Bums,  179. 

9.  Opinions  and  legal  conclusions  excluded:  examples..  It  is  not 

competent  for  a  witness  to  state  that  the  execution  of  a  new*  note  and 
mortgage  had  the  legal  effect  to  release  a  surety  on  a  prior  note;  nor  is 
it  competent  for  him  to  testify  to  his  understanaing  of  an  agreement,  in 
response  to  a  question  as  to  what  the  agreement  was;  and  after  the 
plaintiff  has  stated  that  he  does  not  remember  what  he  paid  for  the 
note  in  suit,  it  is  not  competent  to  ask  him  to  state  **  something  near  *' 
what  he  paid  for  it.    Kelso  v,  Fitzgerald,  266. 

10.  Value  of  THOROueHBRED  stallion:  cocpbtbnct  op  witness.  A 
farmer  engaged  in  raising  hoi'ses  for  the  market  cannot  bo  deem^ 
wholly  incompetent  to  testify  to  the  value  of  a  thoroughbred  stallion 
with  which  he  is  acquainted,    ^ere  v.  Council  Bluffs  Ins.  Co.,  272. 

11.  :  price  at  prior  sale.    The  price  at  which  a  thoroughbred 

stallion  was  sold  in  another  state  was  properly  excluded  as  evidence  of 
his  value  eighteen  months  after  such  sale,  especially  where  it  appears 
that  he  was  not  in  the  same  condition  at  the  times  referred  to.    Id. 

12.  Authorship  of  letters  written  with  type-writer.  Letters 
written  with  a  type-writer  and  received  by  defendant  through  the  mail, 
and  purporting  to  be  answers  to  letters  written  by  him  to  pl^uliffs, 
were  admissible  in  evidence  against  plaintiffs  without  further  proof 
that  they  were  written  by  them.    Davis*  Sons  v.  Robinson,  355. 

13.  Practice:  reading  part  of  deposition  taken  but  not  used  by 
adversary,  a  party  may  introduce  a  deposition  taken  b^r  his  adver- 
sary, but  which  he  declines  to  introduce.  (See  cases  cited  in  opinion.) 
But  whether  he  should  be  permitted  to  introduce  a  portion  only  of  such 
depoj>ition  dependft  largely  on  circumstances.  If  the  witness  has  been 
examined  as  to  several  transactions,  he  may  introduce  his  whole  testi- 
mony touching  that  transaction,  without  introducing  his  testimony  as  to 
other  transactions;  but  he  should  not  be  allowed  to  introduce  a  part 
only  of  the  testimony  relating  to  but  a  single  transaction,  without  intro- 
ducing all  that  the  witness  has  said  on  that  subject.  Citizens  Bank  r. 
Rkutasel,  316. 

14.  Property  covered  by  chattel  mortgage:  identity:  descrip- 
tion. Parol  testimony  may  be  admitted  to  show  the  identity  of  prop- 
erty described  in  a  chattel  mortgage,  but  not  to  show  what  property  is 
described  in  the  mortgage,  the  mortgage  itself  being  the  best  evidence 
of  that.    Id. 

15.  Cross-examination:  what  is  proper.  Questions  asked  in  cross-ex- 
amination, which  have  no  relation  to  the  subject  on  which  the  witness 
was  examined  in  chief,  should  be  excluded.    Id. 

16.  Letters  to  prove  location  of  writer.  Letters  shown  to  be  in 
plaintiff  *s  handwritinp:,  and  purporting  to  have  been  dated  at  A.,  are 
not,  in  the  absence  ot  evidence  that  they  were  received  through  the 
mails,  competent  evidence  that  plaintiff  was  at  A.  at  the  date  of  the  let- 
ters.   Names  v.  Names,  383. 

17.  Personal  injury:  visits  of  physician.  In  a  suit  based  upon  per- 
sonal injury,  the  number  of  times  plaintiff's  physician  called  upon  her 
to  treat  the  iiyury  was  material  as  bearinar  on  the  Question  of  the  sever- 
ity of  the  injury.     Fleming  r.  Town  of  Shenandoah,  505. 
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18.  Eruor  without  prbjudicb.  The  allowance  of  an  improper  question, 
though  objected  to,  is  no  ground  for  reversal,  when  the  answer  given 
does  hot  prejudice  the  appellant.    Id. 

19.  Bill  of  bale:  not  yaribd  by  contemporaneous  parol  agree- 
ment: EXAMPLE.  Where  a  defense  wa8  founded  upon  a  bill  of  sale 
absolute  upon  its  face,  a  replv  which  set  up  that  there  was  a  contempo- 
raneous oral  understanding  that  the  transaction  was  to  be  regarded  as  a 
mere  bailment  of  the  property,  for  a  temporary  purpose,  was  properly 
held  bad  on  demurrer.  See  opinion  for  cases  followed  and  distinguished. 
Alien  V.  Brywn,  591. 

20.  Value  of  attorneys'  shrvicbs:  hypothetical  questions.  Hypo- 
thetical questions  to  practicing  attorneys  as  witnesses,  to  show  the  value, 
of  certain  legal  services,  approved.    Id. 

21.  Action  on  book  account:  copy.  Since  a  book  account  cannot  be 
proved  by  a  copy  taken  from  the  book,  it  was  error  to  allow  plaintiff  to 
testify  that  the  exhibit  attached  to  his  petition  was  a  correct  copy  of  the 
account  as  it  was  kept  at  the  time  it  accrued.    HalsUad  v,  Cuppy,  600. 

22.  Payee  of  note  and  mortgage:  Varol  to  contradict  judgment. 
Where  a  note  and  mortgage  were  put  into  judgment,  but  the  judgment 
was  silent  as  to  the  orig^inal  payee  of  the  note  and  mortgage,  parol  evi- 
dence that  they  were  originally  made  to  one  not  the  judgment  plaintiff 
was  not  a  contradiction  of  the  judgment  record,  and  was  properly  admit- 
ted in  this  case.    Johnson  v,  Pennell,  669. 

23.  Action  to  bet  aside  gonvbyancb  as  fraudulent:  what  admissi- 
ble UNDER  gbveral  DENIAL.  Where  it  was  sought  to  set  aside  a 
conveyance  as  fraudulent,  and  the  answer  was  only  a  general  denial 
evidence  which  tended  to  prove  that  defendant  acquired  title  to  the 
premises  under  theforeclosureof  a  valid  mortgage  given  to  a  third  party 
for  a  valuable  consideration,  the  title  to  which  he  (defendant)  acquired 
by  lawful  means,  was  admissible,  without  any  special  plea  of  such  facts, 
because  it  tended  to  negative  allegations  which  plaintiff  was  bound  to 
prove.  Such  facts  did  not  constitute  a  special  defense.  Compare  Code. 
§§2704,2718.    Id. 

24.  Negligence:  want  of  skill  in  agent:  evidence  under  issue. 
Where  pUintifl  sought  to  recover  damages  suffered  through  the  negli- 
gence or  want  of  skill  in  defendant's  agent,  who  had  charge  of  the  busi- 
ness in  which  the  ii^'ury  occurred,  and  his  skill  was  put  in  issue,  and 
plaintiff  had  offered  evidence  to  prove  his  want  of  skill,  held  that  it  was 
error  to  refuse  the  defendant  the  opportunity  to  prove  the  agent's  skill, 
notwithstanding  such  skill,  if  provea,  would  be  no  defense,  S  he  was  in 
fact  careless  in  the  particular  act  complained  of.  Peterson  v,  Adamson, 
739. 

25.  Error  in  excluding:  materiality  mxtst  appear.  While  this  court 
cannot  say  that  there  was  error  in  not  allowing  answers  to  questions, 
unless  it  ik  made  to  appear  what  facts  were  intended  to  be  proved 
thereby,  yet  counsel  neea  not  state  in  terms  what  they  expect  to  prove, 

'  if  it  sufficiently  appears  on  the  face  of  the  record  without  such  state- 
ment.   Id. 

26.  Of  appointment  of  administrator.    See  Administrator,  1. 

27.  Of  adultery:  nature  of  evidence:  what  is  sufficient.  See 
Adultery,  1. 

23.  Of  agency:  declarations  of  agent.    See  Agency  and  Agent,  2. 
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29.  CsBTnrioATioir  of  to  supbbmb  ooubt.    See  Appeal,  8. 
90.  AoRBBicBNT  TO,  ON  APPBAL  OF  BquirT  CASB.    See  Appeal,  5. 

31.  Pabol  to  tart  writing.    See  Bill  of  Lading,  1, 2. 

32.  Of  horal  character  of  witness.    See  Criminal  Law,  3, 4. 

33.  For  rulings  on  bvidbncb  in  criminal  cases.    See  Criminal  Law 
as  follows: 

(1)  Uttering  forged  notb:  posskssion  of  othbb  likb  notbs.    6. 

(2)  Corroboration  of  acooscfucb:  what  is  soffioibnt.    7. 

(3)  Acts  and  admissions  of  confederates.    13. 

(4)  Attempt  to  escape.    14. 

(5)  Circumstantial  evidence:  what  facts  mat  be  pbotbd  bt. 

20. 

(6)  Labcbnt:  possession  of  stolen  goods.    23. 

(7)  Assault:  ill-fbbling  on  part  of  defendant.    25. 

34.  Use  of  deposition  in  otheb  cause  between  samb  pabtibs.    See 
Depontion,  1. 

35.  In  action  to  bbcover  personal  property.    See  Detinae,  1, 2. 

36.  Against  administrator :  competency.    See  Estates  of  Decedents,  3. 

37.  Of  fraud  between  husband  and  wifb  in  obtaining  credit.    See 
Estoppel,  2. 

38.  Of  wifb's  signature  to  mortgage.    See  Mortgage,  2. 

39.  Contradicting  witness  as  to  irrblbyant  matter.    See  Practice,  1. 

40.  To  prove  bstoppbl  not  pleaded.    See  Practice,  3. 

41.  Admission  of  evidencb  omitted  by  mistake.    See  Practice,  4. 

42.  Objection  too  latb  on  appeal.     See  Practice  in  Supreme  Conrt, 
29,34. 

43.  Language  of  mortgage  to  explain  securbd  note.    See  Promis* 
sory  Note,  6. 

44.  Burden  of  proof  where  signature  to  note  is  dbnibd.    See 
Promissory  Note,  7. 

45.  Opinions  of  witnesses.    See  Railroads,  5,  G. 

46.  In  action   for  personal  injuries.      See  Cities  tmd  Towns,  3; 
County,  1;  Railroads,  4, 5,  6,  7, 18,  20. 

47.  Of  8UO0BB8ION  TO  OORPORATB  RIGHTS.    See  Railioads,  15. 

See  WiTNBSs. 

EXAMINATION  OF  WITNESSES. 
See  Evidencb,  6, 15. 

PBACnCB.  1. 
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EXCEPTIONS. 
1.  To  instructions:  what  sufficient.    Bed  Practice,  2. 

EXECUTION. 

1.  Sale  without  notice:  action  for  damages:  code,  §  3081.  The  penalty 

provided  by  §  8)31  of  the  Code,  for  sellinsr  property  oq  execution  without 
givini;  the  notic3  prescribed  by  §  3030,  cannot  ba  recovered  where  no 
actual  damagfo  has  accrued,  (boffexj  r.  Wilson^  6")  Iowa,  270.)  And 
where  action  was  begun  for  damages  and  penalty,  but  the  claim  for 
damages  was  withdrawn,'e  judgment  for  the  penalty  was  without  war- 
rant, and  must  be  reversed.    Enfield  r.  BlyUr,  295. 

2.  Levy  ON  exempt  property:  waiver  and  estoppel  by  failure  to 

object:  facts  not  coNSTiTUTrNQ.  Under  S  3072  of  the  Code,  as 
amended  by  chapter  49.  Laws  of  1832,  an  execution  defendant  does  not 
waive  his  right  to  hold  property  exemi)t  from  execution  by  failin(^  to 
assert  his  claim  when  he  learns  of  its  seizure,  unless  the  officer  requires 
him  to  designate  the  property  which  he  claims  as  exempt;  nor  does  such 
silence  work  an  estoppel,  where  it  is  not  shown  what,  if  any,  expense 
was  incurred  by  the  officer  in  the  keeping  and  sale  of  the  property. 
Angell  v.  Johnson,  51  Iowa,  625,  and  Sioffltt  v.  Adams,  60  Id.,  44,  dis- 
tinguished.   Ellsworth  V.  SavrCt  449. 

3.  Sale  of  lvnd;  rights  of  tenant  end  with  deed  to  purchaser: 

CODE.  §  3263,  not  applicable.  A  tenant  in  possession  of  land  sold  on 
execution,  under  lease  from  the  execution  defendant,  can  have  no  higher 
or  better  rights  than  his  lessor,  and  he  is  charged  with  notice  of  the  sale, 
and  of  the  expiration  of  the  time  for  redemption;  and,  if  he  sows  a  crop 
which  he  cannot  reap  within  that  time,  it  is  his  own  folly,  and  he  can- 
not hold  the  land  for  the  purpose  of  reaping  his  crop,  under  §  3265  of 
the  Cole,  which  does  not  apply  to  such  a  case.  (Compare  Downard  v. 
Oroff,  40  Iowa,  597,  and  Martin  v.  Knapp,  57  id.,  336.)  Wheeler  v, 
Kirkendall,  612. 

4.  Proceedings  auxiliary  to:  hcpbisonmbnt  of  debtor  for  con- 

tbbcpt:  constitutionality  of  statute.  See  Constitutional  Law,  1; 
Contempt,  3. 

See  Attaohicbnt,  1. 

EXECUTOR. 
1.  Powers  granted  by  will:  construction  of.    See  Will,  2. 

EXEMPTION. 

1.  From  execution:  duty  of  debtor  to  claim  his  right.  See  Exe- 
cution, 2. 

See  Garnishment,  4. 

FEDERAL  COURTS. 
See  Courts,  1, 3. 

FENCES. 

1.  Division  fence:  not  on  true  division  line:  obligation  to  main- 
tain. If  parties  use  a  fence  as  a  partition  between  their  farms,  it  is 
wholly  immaterial  whether  it  is  on  tho  exact  boundary  line  or  not,  hO 
far  as  the  obligation  to  maintain  the  fence  or  contribute  to  its  construc- 
tion is  concerned.    Card  v.  Dale,  552. 
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FINDING  OP  PACT. 

1.  Upon  confuctinq  evidence,  bt  ooubt,  rbpeiibb  or  jury,  mot  dis- 
turbed ON  APPEAL. 

See  Practice  in  Suprehb  Court,  4,  8,  25,  27, 31. 

FINES. 

1.  Imposed  on  change  op  venue:  what  countt  entitled  to:  code,  § 
3;^70.  Tertain  criminal  coses  were  taken  on  change  of  venue  from  the 
plaintiff  to  defendant  county,  where  thev  were  tried,  and  fines  were 
imposed  on  the  defendants.  A  transcript  or  the  judjrment  and  an  execu- 
tion in  each  case  was  sent  to  the  plaintiff  county,  where  the  defendants 
resided,  but  before  any  levy  was  made  the  defendants  paid  to  the  sheriff 
the  amounts  of  the  several  judgments,  and  he  returned  the  executions 
and  paid  over  the  money  to  the  clerk  of  t^e  defendant  county.  Hfhl 
that  the  fines  were  "collected"  in  the  defendant  county,  within  the 
meaning  of  §  8370  of  the  Code,  and  belonged  to  the  treasury  of  that 
county.    Pottawattamie  Co,  v,  Carroll  Co.,  456. 

FIRE  LIMITS. 
See  Cities  and  Towns,  4,  5. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Notice  TO  quit:  more  than  three  days:  jurisdiction.    Where  the 

tenancy  in  question  ended  by  agreement  March  29th,  and  April  4th  the 
lessor  gave  the  lessee  written  notice  to  quit  by  the  5th  day  of  May,  held 
that,  as  the  thirty  days'  notice  required  by  §  2015  of  the  Code  was  not 
nece88;\ry,  {Groevenor  v.  Uenrif,  27  Iowa,  269,)  an  action  of  forcible 
entry  and  detainer  could  be  maintaint^d  on  the  notice  so  given,  as  it 
answcreil  the  purpose  of  three  days'  notice  required  by  §  3614.  Defend- 
ant could  not  complain  that  more  than  three  days*  notice  was  given. 
Shuver  V.  Klinkenberg,  544. 

2.  Original  notice:  time  for  appearance:  jurisdiction.    The  fact 

that  the  original  notice  in  an  action  of  forcible  entr^  and  detainer  was 
served  nine  days  before  the  time  fixed  for  appearance,  in  contravention  of 
$  3G17  of  the  Code,  was  a  mere  irregularity  not  depriving  the  court  of 
jurisdiction  to  render  judgment  by  default  against  defendant,  and  a 
motion  to  vacate  the  judgment  and  dismiBs  the  action  for  want  of  jurisdic- 
tion was  properly  overruled    Compare  Shea  r.  Quintin,  30  lowa,58.    Id, 

FORECLOSURE. 
See  Mechanic's  Lien,  3,  5. 
MORTQAGE,  1,  5,  6. 

FOREIGN  STATUTES. 
See  Divorce,  1,  2. 
Notary  Public,  1. 

FORGERY. 

1.  Indictment:  name  op  person  deprauded  not  necessary.    See 

Criminal  Law,  5. 

2.  Uttering  poiioed  note:  evidence.    See  Criminal  Law,  6. 
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FORMER  ADJUDICATION. 

1.  Notice:  evidbnck.     Evidence  of  notice  of  the  pendency  of  a  former 

action  considered,  and  held  that  plaintiff  had  le^^l  notice  thereof,  and 
that  he  was  bonnd  by  the  decree  therein.    Leyner  9.  Fuller,  188. 

2.  Estoppel:  instance.    Where  an  appeal  was  taken  from  a  justice's 

jadgment,  and  one  of  the  parties  procured  a  jadj^ment  of  dismission  on 
the  ground  that  the  judgment  appealed  from  was  void  for  want  of  jur- 
isdiction in  the  justice  to  render  it.  held  that  such  party  could  not  in 
another  praceeding  between  himself  and  appellant  be  heard  to  say  that 
the  judgment  appealed  from  was  valid.    Sweezey  v.  Stetson^  481. 

3.  Binding  upon  privies  of  parties.    A  decree  rendered  against  a  mort- 

gagee of  chattels,  to  the  effect  that  the  mortgages  are  void,  is  binding 
upon  the  assignees  of  the  mortgagee,  though  not  parties  to  the  action. 
Knoxville  Nat,  Bank  v,  Hanirick,  583. 

4.  How  FAR  binding,    a  former  abjudication  in  a  cause  between  plaintiff 

and  defendant's  grantor  does  not  bind  plaintiff  as  to  a  qaestion  not 
raised  in  that  cause.    Bradley  v.  Cole,  650. 

•  See  Surety,  2. 

FRAUD. 

1.  As  DEFENSE  TO  CONTRACT:  HOW  PLEADED.    While  fraud  is  a  good 

defense  to  a  contract,  it  is  not  sufficient  to  plead  it  in  general  terms. 
The  specific  statements  and  acts  relied  npon  as  constituting  the  fraud 
must  be  set  out,  and,  if  these  do  not  show  fraud,  the  pleading  is  insuffi- 
cient, and  maybe  assailed  by  demurrer.    Mills  dt  Co.v.  Collins,  164. 

2.  Duress:  evidence.    Upon  consideration  of  the  evidence,  (not  set  out  in 

the  opinion,)  held  that  the  fraud  and  duress  pleaded  as  a  defense  to  the 
note  and  mortgage  in  suit  were  not  established.  Horton  r.  Ambroaen, 
270. 

3.  Mortgage  TO  secure  sum  greater  than  due:  badge  of  fraud: 

evidence  to  overcome.  Where  a  mortage  is  taken  for  more  than 
is  due  from  a  person  known  to  be  insolvent,  it  is  incumbent  on  the  mort- 
gagee to  show  that  the  mortgage  was  made  in  good  faith  and  for  honest 
purposes,  and  to  satisfactorily  show  why  an  amount  greater  than  the 
actual  indebtedness  was  secured  by  the  mortgage;  (Lombard  v,  Dows, 
66  Iowa,  243;)  but  in  this  case  it  appears  that  the  mortgagee  did  not 
know  that  the  mortgagors  were  insolvent,  or  approaching  insolvency » 
and  the  evidence  (see  opinion)  otherwise  sufficiently  overcomes  the  pre- 
sumption of  fraud  arising  from  the  excess  of  the  amount  secured.  Cai*- 
son,  Firie,  Scott  dt  Co.v.  Byera  dt  Eggera,  606. 

4.  Obtaining  preference  is  not.    A  creditor  has  a  right  to  secure  his 

debt  in  good  faith,  even  if  he  knows  that  his  debtor  has  other  creditors 
who  will  by  his  act  be  hindered  in  the  collection  of  their  claims.    Id, 

5.  Between  husband  and  wife  in  obtaining  credit:  incompetent 

evidence.    See  Estoppel,  2. 

6.  Of  agent:  principal  bound  by.    See  Principal  and  Agent,  6. 

7.  In  procuring  votes  for  railroad  aid  tax.    See  Railroads,  81. 

See  Fraudulent  Convetancb. 
Gift,  1. 
School  Directors,  1,  2. 
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FRAUDULENT  CONVEYANCE. 

1.  Op  notes:  husband  to  wife:  facts  not  bstablishino.    The  evi- 

daiioe  in  this  case  considered  and  held  insafficient  to  show  that  a  gift  of 
certain  notes  by  a  hasband  to  his  wife  was  in  fraud  of  creditors.  State 
V,  Wallace,  77. 

2.  Op  land:  no  becovery  by  obantor  op  grantee:  when  the  rule 

DOES  not  apply.  When  one  conveys  his  property  to  another  with  Ihe 
purpose  of  hindering  or  defrauding  his  creditors,  he  will  not  be  allowed 
to  recover  the  property  or  its  value  from  his  grantee;  but  where  the 
grantor  was  a  young  and  ignorant  man,  and  was  induced  by  his  uncle, 
who  had  been  his  ^visor,  to  convey  the  property  to  him,  in  order  to 
avoid  being  ruined  by  suits,  which  the  uncle  falsely  represented  that  the 
young  man's  brothers  and  sisters  were  about  to  institute  against  him  in 
order  to  deprive  him  of  the  inheritance  which  he  had  received  from  his 
father,  held  that  the  rule  did  not  apply,  and  that  judgment  was  prop- 
erly rendered  against  the  uncle  in  favor  of  his  grantor  for  the  damages 
suffered  by  reason  of  the  fraud, — he  having  disposed  of  the  property  to 
an  innocent  purchaser.    Williams  v,  Collins,  413. 

3.  Op  land:  insuppicibnt  evtdbncb.    The  evidence  in  this  case  held 

insufficient  to  set  aside  a  title  to  land  on  the  ground  that  it  was  held  in 
fraud  of  creditors.    Johnson  v.  Pennell,  669. 

4.  Op  goods:  presumption  against  fraud  not  overcome.    The  evi- 

dence in  relation  to  a  transfer  of  a  stock  of  goods  by  their  owner  to  an 
alleged  creditor  considered,  (see  opinion,)  and  held  not  sufficient  to  over- 
co*ne  the  presumption  which  is  always  entertained  against  fraud. 
Warjield,  Howell  dt  Co,  v.  Lynd,  722. 

5.  Action  to  set  aside:  evidence  undeb  general  denial.    See  Evi- 

dence, 23. 

6.  Op  chattbls:  evidence.  See  Practice,  7. 

See  Fraud,  3. 

Voluntary  Conveyance. 

GARNISHMENT. 

1.  Reply  to  answer  op  garnishee:  issues  limited  by.    While  it  may 

be  that  a  formal  repl^  to  the  answer  of  a  garnishee  is  not  necessaiy  in 
order  to  enable  a  plaintifl  to  dispute  by  evidence  its  truthfulness,  yet, 
if  plaintiff  does  file  a  reply  setting  up  the  facts  upon  which  he  bases  his 
denial  of  the  answer,  the  issues  are  limited  thereby;  and  it  was  error 
in  such  a  case  for  the  court  to  present  to  the  jnij  an  issue  of  fraud 
not  pleaded.    Freese  dt  Ferguson  t>.  Cooperative  Coal  Co,,  42. 

2.  Notice  to  principal  defendant:  what  nboessary.    Where  one  is 

sued  in  attachment  and  brought  into  court  by  proper  notice,  and  the 
attachment  is  served  upon  his  supposed  debtor  by  process  of  garnish- 
ment, no  valid  judgment  can  be  rendered  against  the  garnishee  unless 
notice  of  the  garnishment  has  also  been  served  on  the  principal  defend- 
ant, as  required  b^  §  2975  of  the  Code,  as  amended  by  chap.  58,  Laws 
of  1880.  The  original  notice  in  the  action  does  not  avail  for  the  purpose 
of  the  garnishment.     Wise  v,  Rothschild  Bros,,  84. 

3.  Of  judgment  in  payor  of  execution  debtor,  but  in  fact  belong- 

ing TO  anothbb.  a  judgment  appearing  of  record  in  favor  of  the 
execution  defendant,  but  which  in  fact  belongs  to  another,  cannot,  by 
the  garnishment  process,  be  subjected  to  the  execution,  where  it  appears 
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that  the  execution  phiintiff  has  been  in  no  way  pr^'udiced  by  the  fact 
that  the  iudj?ment  appeared  to  belong  to  his  aebtor.  In  sacn  cases  the 
law  will  look  to  the  very  rijirhts  of  the  parties,  and  will  not  soifer  an 
execution  to  be  satisfied  out  of  another's  property.  Beaver  VaUey  Bank 
V,  Cousins  dt  Spooner^  JIO. 

L  Exempt  property  held  ttnder  fraudulent  chattlb  hortgagb: 

LIABILITY  OP  GARNISHEE  FOR  VALUE  OF:  JUDGMENT  ON  UNCERTAIN 

EVIDENCE.  Where  the  evidence  showed  that  the  framishee  held  prop- 
erty of  the  execution  debtor,  to  the  value  of  $700,  under  a  chattel  moort- 
gage  which  was  fraudulent,  because  made  for  the  purpose  of  putting  the 
property  beyond  the  reach  of  creditors,  but  that  a  portion  or  the  prop- 
erty so  held  was  such  as  was  exempt  in  the  hands  of  the  execution 
debtor,  held  that  judgment  could  not  be  rendered  against  the  garnishee 
for  the  value  of  such  exempt  property;  and,  since  there  was  no  evidence 
as  to  the  value  of  the  property  so  exempt,  it  was  impossible  for  the 
court  to  determine  for  how  much  the  garnishee  was  liable,  and  that  it 
was  error  to  render  judgment  against  him  for  any  amount  whatever. 
Brainard  v.  Simmons,  646. 

GIFT. 

1.  From  father  to  children:  undue  influence:  evidence.    The 

evidence  in  this  case  considered,  (see  opinion,)  and  held  to  establish  the 
fact  that  the  securities  in  question  were  given  by  the  decedent  to  his 
children  a  short  time  prior  to  his  death,  and  to  reveal  no  fraud  or  undue 
mflaence  brought  to  bear  upon  the  father  by  the  children  to  induce  him 
to  make  the  gift.    Samson  v,  Samson,  253. 

2.  Evidence  not  establishing.    The  evidence  in  this  case  (not  set  out  in 

ooinion)  held  insufficient  to  establish  the  gift  of  a  farm  by  plaintiff  to 
defendant.    Fendrick  v,  Fendrick,  518. 

3.  Subsequent  agreement  to  pay  for  not  binding.    See  Considera- 

tion, I. 

4.  Op  real  estate:  oral  reservation  of  baseiobnt.    See  (Convey- 

ance, 1. 

5.  Op  child:  power  of  parent  to  make  orally.    See  Domestic  Rela- 

tions, 2. 

GK)VERNOR.' 
1.  Approval  of  legislative  enactments  by.    See  Legislation,  1. 

GRAND  JURY. 

1.  Discharge  of  because  illegally  drawn:  validity  of  ihdiotmbht 

found  by  new  jury.    See  Criminal  Liw,  2. 

2.  When  TERM  OF  SERVICE  EXPIRES.    See  Criminal  Law,  8. 

GUARANTY. 

See  Promissory  Note,  2. 

GUARDIAN. 

1.  Settlement  with  ward:  worthless  note  taken  by  ward:  whosk 
LOSS.  Defendant's  wife  was  plaintiff's  guardian,  and  defendant  was 
the  surety  on  her  bond,  but  she  died  shortly  before  the  time  when  she 
had  given  notice  that  she  would  make  her  final  settlement,  and  defend- 
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ant  took  charsre  of  the  ward's  estate  and  made  the  settlement,  in  which 

Elaintiff  accepted  a  note  taken  by  the  grnardian  for  money  loaned  by 
er  as  snch.  The  note  was  good  when  made,  but  proved  to  be  worthless 
when  so  taken,  bat  no  representations  were  made  by  the  defendant  as  to 
the  solvency  of  the  makers.  Defendant's  attorney,  however,  stated  in 
the  presence  of  both  parties  that  he  believed  one  of  the  makers  to  be 
(rood,  whereupon  the  note  was  accepted.  It  does  not  appear  that  either 
the  defendant  or  his  attorney  knew  that  the  makers  were  insolvent. 
Held  that,  as  there  was  no  fraud  practiced,  and  as  defendant  did  not 
hold  a  fiduciary  relation  to  plaintiff,  he  was  not  liable  to  her  for  the 
amount  of  the  note.    Smith  v.  McKee,  161. 

2.  Ext  BUT  of  autitoritt  xmoBR  obneral  appointicent.  One  who  is 
appointed  guardian  of  a  minor  in  (reneral, — that  is,  without  any  limita* 
tion  of  his  authority— is  charfired  with  the  care  and  custody  of  the  per- 
son as  well  as  of  the  property  of  his  ward.    Burger  v,  Frakes,  460. 

HABEAS  CORPUS. 

1.  Mattbrs  not  rbvibwed  bt.  Habeas  cor  pun  cannot  be  invoked  for  the 
purpose  of  obtaining  relief  for  mere  errors  and  irregularities  of  a  court 
in  a  criminal  trial,  nor  for  the  purpose  of  determining  whether  the 
offense  for  which  the  plaintiff  is  imprisoned  is  a  crime  under  the  statute, 
nor  for  the  purpose  or  correcting  an  erroneous  taxation  of  costs.  State 
V,  Orton,  554. 

HIGHWAY. 
See  Road  Supbbyibobs. 

HOMESTEAD. 

L  Owned  bt  wife  under  bond  for  dbbd:  assignment  of  bond  witq- 
OUT  husband's  concurrbncb:  subsequent  abandonment:  inno- 
cent PURCHASER  FROM  ASSIGNEE.  Plaintiffs  occupied  a  homestead 
which  was  owned  by  the  wife  under  a  bond  for  a  deed.  The  wife 
assigned  the  bond  without  the  concurrence  of  the  husband.  Held  that 
the  assignment  was  of  no  validity;  (Code,  §  1990;  Siimton  v,  Richardson, 
44  Iowa,  378;)  and  that  it  was  not  validated  by  the  subsequent  aban- 
donment of  the  homestead.  (Bruner  v.  Bateman,  66  Iowa,  488.)  But 
where,  after  such  abandonment,  another,  who  had  no  notice  of  the  facts 
rendering  the  assignment  invalid,  and  no  knowledge  that  plaintiffs 
claimed  any  interost  in  the  property,  purchased  it  from  one  in  possession, 
who  appeared  to  have  a  perfect  record  title,  held  that  his  title  was  supe- 
rior in  equity  to  the  homestead  rights  of  the  plaintiffs.  LutU  v,  Heefeff, 
97. 

d.  Exchange:  liabilitt  of  new  one  for  former  debt.  When  one 
exchanges  an  old  homestead  for  a  new  one  of  greater  value,  the  new 
one,  to  the  extent  of  such  excess  in  value,  may  be  subjected  to  the  pay- 
ment of  a  judgment  against  the  owner  procured  prior  to  the  exchange; 
but  the  difference  in  value  in  such  case  must  be  estimated  at  the  time  of 
the  exchange  and  not  afterwards.    Atkinson  v,  Hancock  <0  Co,,  452. 

See  Mortgage,  1. 

HUSBAND  AND  WIFE. 

1.  Power  to  dispose  of  personal  property:  distributive  share  of 
SURVIVOR,  The  law  places  no  restriction  or  limitation  on  the  power  of 
the  husband  to  raike  such  disposition  of  his  personal  property  during 
his  life-time  as  he  may  elect,  even  though  the  wife  is  thereby  deprived  of 


INDEX.  813 

the  distributiye  share  which  otherwise  would  falL  to  her  upon  his  death. 
Samstm  v,  Samson,  253. 

2.  Injury  to  wipe  on  dbpbctivb  sidewalk:  recoveby  for  loss  of 

time:  rule  rtated  and  applied.  It  would  seem  that  a  married 
woman  cannot  recover  for  loss  of  time  occasioned  by  an  injury,  if  her 
oocnpation  is  only  that  of  a  housewife  in  her  husband's  family.  8ee 
Ltfle  V.  Gratfy  47  Iowa,  153.  But  where  she  has  a  separate  and  inde- 
pendent employment,  which  she  habitually  follows,  and  for  which  she 
receives  compensation  from  her  employers,  she  may  recover  for  loss  of 
time.  In  this  case,  where  plaintiff  was  habitually  en^jpa^d  in  washing 
clothes  for  others  for  a  regular  compensation,  held  that  she  was  entitled 
to  prove  the  value  of  the  time  she  had  lost  by  the  injury  complained  of. 
•  Fleming  v.  Town  of  Shenandoah,  505. 

3.  f  RAUD  practiced  BY  IK  OBTAININQ  CREDIT:  INCOMPETENT  EVIDENCE. 

See  Estoppel,  2. 

See  Mechanic's  Lien,  4. 

INDICTMENT. 

1.  Forgery:  name  of  person  defrauded.    See  Criminal  Law,  5. 

2.  Nuisance:  intoxicating  liquors:  duplicity.    See  Criminal  Law,  9. 

INHERITANCE. 
1.  Of  parbnt  from  adopted  child.    See  Domestic  Relations,  3. 

INJUNCTION. 

1.  Power  of  judge  to  grant  in  vacation:  what  is  vacation.    A 

judpre  has  authority  to  grant  an  injunction  in  vacation;  (Code,  §  8J89- 
8394;)  and  the  word  vacation  as  here  used  means  when  the  court  is  not 
actually  in  session,  and  is  not  to  be  restricted  to  the  time  between  terms. 
Thompson  r.  Benepe,  79. 

2.  To  prevent  trespass:  when  alix)wed.    A  mere  trespass  will  not  be 

restrained  by  injunction  when  the  iivjury  will  not  be  irreparable,  and  the 
trespasser  is  solvent,  and  adequate  compenbation  in  damages  may  be 
recovered  by  law;  but  if  the  injuiy  will  be  irreparable,  chancery  will 
interfere  by  injunction  to  prevent  it.    Bolton  v.  McShane,  207. 

3.  Not  allowed  where  there  is  remedy  at  law:  example:  enjoin- 

ing sale  of  mortgaged  chattels.  One  claiming:  to  have  a  mort- 
gage on  chattels  cannot  have  an  injunction  to  restrain  the  sale  of  such 
chattels  under  another  senior  mortgage,  on  the  ground  that  such' chat- 
tels are  not  covered  by  such  other  mortgage;  because  he  has  an  ade- 
quate remedy  without  the  interference  of  equity,  in  that  he  may  pursue 
the  chattels,  by  virtue  of  his  mortgage,  at  any  time,  into  whosesoever 
hands  they  may  pass  by  the  sale.    Rankin  v,  Rankin,  322. 

4.  Allegation  of  insolvency  aided  by  admissions  of  defendants. 

In  plaintiff's  petition  for  an  injunction  he  alleges  that  defendants  have 
but  a  small  amount  of  property  exempt  from  execution,  and  are  not 
responsible  for  the  damages  occasioned  oy  the  wrongful  acts  sought  to 
be  enjoined.  There  was  no  motion  for  a  more  specific  statement  in  the 
court  below,  but,  on  the  other  hand,  it  was  conceded  on  the  trial,  for  the 
purposes  of  the  case,  that  defendants  did  not  own  a  dollar's  worth  of 
property  in  the  world.  Held  that  it  could  not  be  urged  on  appeal  to 
this  court  that  the  petition  was  insufficient  in  this  respect  to  entitle 
plaintiff  to  an  injunction.    Burroughs  r.  Saterlte,  396. 
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5.  To  RB8TBAIN  CUTTING  TIMBER :  FORMER  LICENSE:  ESTOPPEL.      Bccaose 

the  owner  of  real  estate  has  permitted  another  for  several  years  to  cut 
and  remove  timber  therefrom,  he  is  not  thereby  estopped  from  after- 
wards preventing  him  by  injunction  £rom  continmnir  to  do  so.  Davis  v. 
Hall,  479. 

6.  Record  on  appeal:   affidavits  used  on  hbarinq  below.     See 

Appeal,  4. 

7.  To  CONTROL  ROAD  8UPBRYI80R8.    See  Road  Supervisor,  1. 

8.  To  RESTRAIN  COLLECTION  OF  JUDGMENT:  INSUFFICIENT  GROUNDS  FOR; 

PLACE  OF  SUIT.    See  Venue,  1. 

9.  To  RESTRAIN  NUISANCE.    See  Intoxicatinir  Liquors,  4. 

INNOCENT  PURCHASER. 

1.  Of  LAND  FROM  ONE  HOLDING  TITLE  BT  FRAUD:  JUDGMENT  AFFECTING 

UNPAID  PURCHASE  MONET.  \V,  by  fraud  procured  the  lepral  title  to 
plaintiif's  land  and  sold  it  to  C,  who  had  no  knowledf^e  of  the  fraud. 
In  an  action  by  plaintiff  against  W.  and  C,  held  that  the  court  properly 
rendered  judgment  against  W.  for  the  damages  which  plaintiff  bad  suf- 
fered by  reason  of  the  fraud,  and  properly  required  VV.  to  surrender  to 
plaintiff  the  unpaid  notes  and  mortgage  given  by  C.  for  purchase  money, 
— the  amount  thereof,  when  paid,  to  be  credited  upon  the  judgment 
against  W.,  but  that  it  was  error  to  decree  that  a  failure  of  W,  to  deliver 
the  securities  to  plaintiff  should  work  an  assignment  of  the  debt  to  him, 
and  that  0.  should  in  any  event  pay  the  money  to  plaintiff.  C/s  pay- 
ment to  plaintiff  should  have  been  made  to  depend  upon  the  delivery  of 
the  notes  to  him.     Williama  p,  Collins,  413. 

2.  One  taking  bt  quitclaim  deed  is  not.    A  purchaser  of  land  by  a 

mere  quitclaim  deed  is  charged  with  notice  of  all  equities  existing 
adverse  to  the  title  he  derives  under  the  deed.  Butler  v.  Barkley^  491 ; 
Bradley  o.  Cole,  650. 

See  Bill  of  Lading,  1,  2. 

Homestead,  1. 

INSTRUCTIONS. 

1.  Must  be  confined  to  pleadings  and  evidence.    It  is  error  to  sub- 

mit a  material  question  of  fact  to  the  jury  upon  which  there  is  no  evi- 
dence: and  it  is  equally  erroneous  to  submit  a  question  which  is  not  pre- 
sented by  the  pleadinsrs.  For  an  illustration  of  the  violation  of  these 
rules,  and  for  authorities  cited,  see  opinion.  WhitseU  v,  Chicago,  R. 
L  dt  P.  Ky  Co,,  150. 

2.  Assumption  of  fact  without  evidence.    An  instruction  founded 

upon  an  assumption  of  fact  of  which  there  is  no  evidence  should  not  be 
given  to  the  jury.    Hand  v,  Lanyland,  185. 

3.  Must  conform  to  theory  on  which  case  is  tried.    Instructions 

should  be  harmonious  with  the  theory  on  which  the  case  is  tried.  For 
a  violation  of  the  rule  see  opionion.  Morris  v.  City  of  Council  Bluffs, 
343. 

4.  Assumption  OF  DEFENSE  NOT  pleaded:  defense  not  supplemented 

BT  ALLEGATIONS  IN  COUNTER-CLAIM.  An  instrucUon  based  upon  the 
theory  that  a  certain  defense  was  set  up  in  the  answer,  which  was  not  in 
fact  set  up,  unless  the  defensive  portion  of  the  answer  be  supplemented 
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by  allegaiioas  oontained  in  other  divisions  stating  ooanter-claims,  httld 
erroneous;  as  each  affirmative  defense  mast  be  stated  in  a  distinct  divi- 
sion of  the  answer,  and  mast  be  safficient  in  itself.  Code,  §  2657. 
Davis'  Sons  v,  Robinson,  855.  ,  ^ 

5.  Must  be  supported  bt  bvibbnob.    Instructions  based  upon  a  theory 

of  which  there  is  no  evidence  cannot  be  sustained.  CorneU  v,  Phenix 
Ins.Co.,S88. 

6.  As  TO  pleadings:  error  cured  bt  other  instructions,    a  failure 

to  instruct  the  jury  that  the  allegations  of  th3  patition  are  denied  by  the 
answer  is  no  ground  for  reversal  where,  by  other  instructions  the  jury  is 
told  that  plaintiff  cannot  recover  unless  he  establishes  the  material  alle- 
gations of  his  petition  by  a  preponderance  of  the  evidence.  Ounsell  v. 
McDonnell,  521.  . 

7.  More  specific  than  the  issue,  but  warranted  by  evidence. 

Where  the  petition  allejjred  a  spf^cial  proparty  in  a  bujrgy  without  stat- 
in;? the  nature  and  extent  of  such  property,  an  1  defend  ints,  instead  of 
moving  for  a  more  specific  statement,  put  the  allegation  in  issue  as  made, 
and  the  evidence  showed  the  nature  and  extent  of  plaintiff's  property, 
held  that  an  instruction  which  recognized  the  nature  and  extent  of  his 
property,  as  shown  by  the  evidence,  was  not  erroneous  as  not  being  war- 
ranted by  the  issues.    Id, 

8.  Repetition  not  necessary.    It  is  not  error  to  refuse  to  give  instruc- 

tions asked  when  the  points  thereof  are  fully  covered  by  instructions 
given.    McClean  v,  Chicago,  I,  dt  D,  R'y  Co,,  568. 

9.  As  to  IMSCATBRIAL  defenses:  REFUSAL  TO    GIVE  IS   NOT    ERROR:   EX- 

ASfPLE.  Refusing  to  give  instructions  with  reference  to  immaterial 
questions,  or  matters  which  are  pleaded  b^  wa^r  of  defense,  but  which  do 
not  constitute  a  defense  in  law,  is  not  prejudicial  to  the  party  who  seeks 
to  raise  the  immaterial  questions,  or  who  has  pleaded  the  incom[>etent 
matter,  and  is  no  ground  for  reversal.  For  illustration  see  opinion. 
Tuck  V.  Singer  Man/  'g  Co,,  576. 

10.  SUBSHTTINQ  IRRELEVANT  ISSUE  WITHOUT  BVTDRNCE:  ERROR  WITHOUT 

PREJUDICE.  Submitting  to  the  jury  a  question  on  which  there  was  no 
evidence  was  error,  but  where  the  effect  of  such  error  was  to  req^uire 
plaintiff  to  prove  an  allegation  not  necessary  to  his  recovery,  and  the  j  ury 
yet  found  for  plaintiff,  held  that  the  error  in  giving  the  instruction  was 
without  prejudice  to  defendant,  ivnd  was  no  ground  for  reversal.    Id, 

11.  Repetition  not  required.  Where  the  court  gave  the  substance  of 
an  instruction  asked,  it  was  not  error  to  refuse  to  give  the  instruction  in 
tiie/orm  in  which  it  was  asked.    State  v,  Reno,  5S7. 

12.  As  to  contributory  nbglioence.    See  County,  2. 

13.  Exceptions  to:  WHArsuFFicrENT.  See  Practice,  2;  time  of  tak- 
ing.   See  Practice  in  Supreme  Court,  9. 

14.  As  to  estoppel  not  pleaded.    See  Practice,  3. 

15.  As  TO  burden  of  proof.    See  Principal  and  Agent,  4 

See  Principal  and  Agbnt,  1. 
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INSURANCE. 
(1)  Fire  Insurance, 

1.  Provisioic  in  policy  for  arbitration:  condition  precedent  to 

action:  evidence.  The  policies  saed  on  contained  a  condition  in  these 
words :  *'In  case  differences  shall  arise  as  to  the  amount  of  loss  or  dam- 
ag^e,  the  subject  shall)  at  the  request  of  either  party,  be  referred  to  * 
*  *  arbitrators  ♦  ♦  *  gnj  ihe:\t  award  in  writinj? 
shall  be  binding^  as  to  the  amount  of  suoh  loss  or  damafire.*'  Held  that 
a  submission  to  arbitrators  under  this  agreement  was  not  a  condition 
precedent  to  the  maintenance  of  an  action  upon  the  policies,  and  that  a 
demurrer  to  the  petition,  based  upon  a  neglect  and  refusal  of  plaintiff 
to  so  submit  to  arbitrators,  was  properly  overruled.  Whether,  on  the 
trial  of  the  cause,  the  amount  of  the  loss  or  damage  could  have  been 
proved,  against  defendant's  objection,  by  any  other  evidence  than  the 
award  of  arbitrators,  is  a  question  sugg3sted  but  not  decided,  baja^i^e  it 
does  not  arise  upon  the  record.    Gere  v.  Council  Bluffs  Ins.  Co.,  272. 

2.  Fai«sb  RBPRBSBKTATioNd  AS  TO  VALUE:  EVIDENCE.    The  Owner  of  a 

horse  had  him  insured  upon  the  statement  that  he  cost  him  $1,200. 
Held  that  evidence  of  a  prior  sale  of  the  horse  for  $503  to  the  psrson  of 
whom  the  insured  bought  him  did  not  tend  to  prove  that  the  statement 
made  by  the  assured  was  false,  and  was  properly  excluded.    Id. 

3.  Value  of  property  destroyed:  instruction.    When  the  insured 

property  which  was  destroyed  was  not  shown  to  have  a  distinctly  recog- 
nized market  value,  the  court  properly  instructed  the  jury  to  allow  the 
fair  value  of  the  property.    Id. 

4.  Action  by  assignee  of  policy:  evidence  of  amount  paid  fob  pol- 

icy. Where  defendant  admitted  the  assignment  by  the  assured  to  the 
plaintiff  of  his  claim  under  the  policy,  it  was  immaterial  whether  plaint- 
iff paid  anything  for  the  claim  or  not,  as  no  recovery  could  afterwards 
be  had  by  the  assignor.    Id. 

5.  Waiver  of  proof  of  loss:  facts  not  amounting  to.    A  refusal  to 

pa^  a  claim  midi^  under  a  policy  of  insurance  does  not  constitute  a 
waiver  of  proofs  of  loss,  unless  it  is  of  such  kind  and  made  under 
such  circumstances  as  to  justify  the  inference  that  such  proofs  would  bo 
unavailing,  if  made.  And  so,  where  a  horse  was  insured  against  fire 
and  lightning  only,  but  the  insured  claimed  that,  though  the  norse  died 
of  disease,  the  company  was  liable  for  the  loss,  and  the  company  refuse 
to  pay  if  the  horse  died  from  any  other  cause  than  fire  ana  lightning, 
sucn  refusal  was  not  a  waiver  of  the  proofs  of  loss  required  by  the  pol- 
icy, but  was  rather  a  demand  for  proof  that  the  horse  died  by  fire  or 
lightning.    CorneU  r.  Phenix  Ins.  Co.,  388. 

6  Action  barred  by  limitation  in  policy.  The  policy  in  question  pro- 
vided that  no  action  thereon  shoald  b3  sustainable  unless  brought 
within  six  months  after  the  loss.  The  proofs  of  loss  required  by  the 
policy  were  neither  made  nor  waived  within  that  time.  Held  that  chap- 
ter 211,  Laws  of  18S0,  (Miller's  Code,  p.  299,)  has  no  application  to  such 
a  case,  and  that  the  action,  not  having  b^n  brought  within  the  six 
months,  was  barred.    Id. 

7.  Pleading  waiver  of  proo73  of  loss:  motion  to  make  more  spe- 
cific. Where  one  seeking  to  recover  upon  a  policy  of  insurance  pleads 
that  the  company  has  waived  the  proofs  of  loss  required  by  the  policy, 
he  should,  upon  a  proper  motion,  ba  required  to  state  whether  the 
alleged  waiver  was  oral  or  in  writing,  and  d^  what  officer  or  agent  of 
th3  company  it  was  made.     Webster  v.  Continental  Ins.  C).,  393. 
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8.  InTSBKST  OV  ASStJRBD  AS  DBTBRHIKED  FROH  CON8TR0CTTOK  OF  DBBB: 
FOLICY  FOnPBITEO  BY  PAtLURB   TO    DISCL08B    TRUE   INTURBST.     The 

policy  saed  on  provided  that  if  the  interest  of  the  a.sdared  in  the  prop- 
er^ wafl  not  abfiolnte,  it  must  be  so  stated  in  the  policy,  or  it  would  be 
void.  The  deed  onder  which  the  assured  held  contained  the  followinflr 
clanse  as  a  part  of  the  description  of  the  property  and  estate  conveyed: 
**Tbe  intention  beinc^  to  convey  to  (the  grantee)  a  life  estate  in  said  real 
estate,  and  at  her  death  to  then  vest  the  title  in  her  children."  Held 
that  the  assured  had  only  a  life  estate,  and  that,  as  the  f  4.ct  of  her  lim- 
ited estate  was  not  stated  in  the  policy,  it  was  void  by  its  own  terms, 
and  no  recovery  could  be  had  thereon.  Davis  v,  Iowa  State  Ins,  Co., 
4d4. 

(3)  Life  Insurance, 

1.  DbFAULT  in  PATICBNT  OF  ANNUAL  DUBS  AND  ASSBSSlfRNTS:  WAIVBR 
OF  DEFAULT  AND  RESTORATION  OF  POLICY:  FACTS  NOT  CONSTITUT- 
ING. Plaintiff 's  husband  held  a  life  policy  for  her  benefit  in  the  defend- 
ant company,  but  certain  assessment^  and  does  were  overdue  Deo.  t, 
1882,  whereby  the  policy  was  forfeited,  when  defendant's  secretary  wrote 
him,  in  substEince,  that  if  he  would  remit  immediately  he  would  send 
receipt  without  default  Remittance  was  not  then  made,  but  an 
the  twenty-fifth  of  that  month  plaintiff's  husband  was  taken  sick,  and 
on  the  thirty-first  of  the  month  he  died.  On  the  thirtieth,  however,  at 
his  request,  the  plaintiff  remitted  the  money,  and  it  was  received  at 
defendant's  office  January  first,  and  receipts  were  returned  in  printed 
form,  each  containing  the  provision  that  it  should  be  valid  only  on  con- 
dition that  the  assured  was  alive  and  in  good  health  on  the  day  of  its 
date;  but  there  was  written,  in  the  hand  of  the  secretary,  on  the 
margin  of  each  receipt  the  words  '*no  default.*'  After  defendant  was 
informed  of  the  death  of  the  assured,  it  returned  the  money  to  plaintiff. 
Held— 

(1)  That,  because  remittance  was  not  made  immediately  upon  receipt 
of  the  letter  of  Dec  7,  the  offer  therein  contained  to  waive  the 
default  was  at  an  end. 

(2)  That,  since  the  assured  was  not  alive  at  the  date  of  the  receipts, 
the  receipts  were  invalid  by  their  own  terms.  The  written  wordf 
**  no  default"  not  being  repugnant  to  the  printed  conditions  of  the 
receipts,  they  are  to  be  construed  in  connection  therewith ;  and  the 
true  meaning  is  that  there  should  be  no  default  provided  the  assured 
was  alive  and  in  irood  health  at  the  time  of  their  date.  Servoss  r. 
Western  Muu  Aid  Soe,,  86. 

INTEREST. 

1.  JUDSMBXTS  BRVR  BUT  SIX  PB^l  CMNT.  U?ILE83  THE  RECORD  OTHERWISE 

SPECIFICALLY  PROVIDES.    See  Judgment  and  Decree,  8. 
2^.  On  note:  when  payablb:  construction.    See  Promissory  Note,  4. 

See  Taxes,  2. 

INTOXICATINa  LIQUORS. 

1.  Nuisance:  svlr  of  liquors  by  clerk:  intention  of  principal: 
C0DE,§  1543.  Defendant  was  charged  with  nuisance,  under  section 
1543  of  the  C>de,  for  kjepin?  a  place  for  the  unlawful  sale  of  intoxicat- 
ing Jiauors.  Held  that  if  he  kept  the  liquors  with  the  intent  that  they 
should  be  sold  only  for  lawful  purposes,  and  himself  made  onlv  lawfiil 
sales  of  such  liquors,  he  was  not  criminally  liable  on  account  of  unlaw- 
ful sales  thereof  made  by  his  clerk, — the  unlawful  intent  being  aa 
essential  ingredient  of  the  cnme.    State  v.  Hajfes,  27. 
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2.  WrOHGFUL  BALE  TO  HUSBAND:  AOTIOW  BT  WIPB  FOR  DAMAOBS:  KVT» 

DBNCB.  Plaintiff  *8  action  wan  based  upon  tbe  wroncrfal  tale  to  her 
husband  of  intoxicating  li<)uorB  durinf^r  six  months  previous  to  the  action* 
whereby  she  was  ii^ia^  ^^  ^^r  Person,  property  and  means  of  support. 
Held  that  evidence  of  personal  injuries  mflicted  upon  her  by  her  hus- 
band, as  the  result  of  bis  intoxication,  more  than  six  months  prior  to 
the  beginning  of  the  action,  was  irrelevant  to  the  issue.  AppUgate  v, 
Winebrennert  235. 

INDICT1CBNT8.    In  such  action,  where  tbe  owner 


of  the  saloon  property  was  joined  as  defendant  for  the  purpose  of  mak- 
ing the  judgment  to  be  obtained  a  lien  on  the  property,  held  that  former 
indictments  a^nst  the  principal  defendant  for  the  unlawful  sales  of 
intoxicating  liquors,  not  shown,  however,  to  have  been  made  to  plaint- 
iff 's  husband,  were  not  competent  as  evidence  for  the  purpose  of  charg- 
ing the  owner  of  the  property  with  knowledge  of  the  wrongful  sales  m 
the  premises.    Id, 

4.  Nuisancb:  ikjunction.    Littleton  v.  Fritz,  65  Iowa,  488,  followed. 

mhermerkorn  v.  Webber,  278. 

5.  Salb  by  pharmacists  without  pbrmit  not  authorised  bt  stat- 

ute. If  section  8  of  chapter  75,  Laws  of  1880,  had  the  effect  to  repeal 
the  provisions  of  the  Code  forbidding  apothecaries,  as  well  as  other 
persons,  to  sell  intoxicating  liquors  without  a  permit,  chapter  143,  Laws 
of  1834,  repeals  said  section  8,  and  enacts  a  general  prohibitory  law, 
without  exceptions  in  favor  of  pharmacii^ts;  and  the  result  is  that 
licensed  pharmacists  may  not,  under  existing  legn«*lation,  ( December, 
1885,)  sell  intoxicating  liquors  without  a  permit.    St€Ue  v,  Bieeell,  616. 

6.  Sale  by  unlicensed  pharmacist  through  licensed  clerk.    An 

unlicensed  pharmacist  who  conductn  a  drug-store  cannot  escape  the 
penalty  of  the  law  for  the  unlawful  sale  of  intoxicating  liquors,  by 
showing  that  the  sales  were  made  for  medicinal  purposes  oy  his  clerk, 
who  was  a  licensed  pbarmacif^t;  and  evidence  of  sucn  alleged  facts  was 
properly  excluded.    State  r.  Norton,  641. 

7.  Grahtino  permit  by  supervisors:  review  op  proceedings  by  cer- 

tiorari. Under  the  provisions  of  §  1 5: JO  of  the  Code,  any  resident  of 
the  county  may  appear  and  show  cause  why  a  permit  to  sell  intoxicat- 
ing liquors  should  not  be  granted  to  an  applicant  therefor;  and  a  resi- 
dent of  the  county  who  thus  becomes  a  party  to  such  proceeding  is 
entitled  to  have  the  proceedings  reviewea  on  certiorari,  in  a  proper 
case,  notwithstanding  he  has  no  pecuniary  or  property  interest  that  is 
affected  by  the  action  of  the  board.  Welch  r.  Board  of  Superrieore, 
2:5  Iowa,  199,  and  other  similar  cases,  distinguished.  Darling  r.  Boesch^ 
702. 

8.  :  :   WHAT  questions  considered.    Tbe  decision  of  a 

board  of  supervisors  on  questions  of  fact  involved  in  a  proceeding  can- 
not be  reviewed  on  certiorari.  (Tiedt  v.  Caretensen,  61  Iowa,  334.) 
And  so  a  court  cannot  review  the  finding  of  the  board  on  the  question 
of  the  good  moral  character  of  an  applicant  for  a  permit  to  sell  liquors, 
or  as  to  whether  the  (^nting  of  the  permit  was  necessary  for  the  accom- 
modation of  the  neighborhood;  but  where  the  complaint  is  that  the 
board  acted  without  any  certificate  of  good  moral  character  being  pre- 
sented to  the  county  auditor,  as  required  by  law,  a  question  of  jurisdic- 
tion is  raised,  which  is  proper  to  be  considered  on  certiorari.    Id, 

9.  Prohibitory  amendment  to  constitution  invalid.    See  Constita- 

tion,  1. 

10.  Nuisance:  indictment:  duplicity.    See  Criminal  Law,  9. 
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JOINDER. 
See  Misjoinder. 

JUDGMENT  AND  DECREE. 

1.  Judgment:   lien  on  butldino  erected  on  leased  land:  subse- 

quent HORTOAOB  OP  BUiLDrNo:  pRioHiTr  OP  LIEN.  A  baiidin^ 
erected  by  a  tenant  on  leased  land,  which  cannot  be  removed  by  him, 
becomes  attached  to  the  lea<<ehold.  and  a  judgment  ag^ainst  the  tenant 
bepomes  a  lien  on  the  building  and  leasehold,  superior  to  the  lien  of  a 
sabseqaent  mortgage  of  the  building  as  a  chattel.  Whether  the  same 
rule  would  obtain  in  case  the  building  was  erected  for  the  purpose  of  trade, 
subject  to  removal  by  the  tenant,  is  not  decided;  but  compare  FtV«< 
Nat,  Bank  of  Davenport  v.  Bennett,  40  Iowa,  537,  and  Walton  v,  Wray^ 
54  Id.,  531.    Hayden  dt  Co.  v.  Ooppinger,  106. 

2.  Action  to  cancel  void  judgment:  in  what  court  brought:  ju- 

risdiction. Where  a  judgment  is  absolutely  void,  because  no  notice 
of  the  action  was  served  on  the  defendant,  an  original  action  in  chancery 
to  cancel  the  judgment  may  be  maintained  in  any  court  having  jurisdic- 
tion of  such  matters,  and  the  power  to  grant  relief  is  not  limited  to  the 
court  in  which  the  judgment  was  rendered.    Arnold  v,  Hatoley,  318. 

NECESSITY   OP    NEGATIVING    INDEBTEDNESS.     If  a  judgment 


which  is  void  for  want  of  jurisdiction  of  the  judgment  defendant  is  to  be 
regarded  as  prima  facie  evidence  of  indebtedness,  (which  is  doubted,) 
and  if,  consequently,  it  is  necessary  to  deny  the  existence  of  any  indebt- 
edness upon  the  cause  of  action  on  which  the  judgment  was  rendered, 
in  order  to  state  a  good  cause  of  action  in  equity  for  the  cancellation  of 
the  judgment,  then  the  petition  in  this  case  (see  opinion)  sufficiently 
denied  such  indebtedness,  and  the  demurrer  thereto,  which  admitteii 
the  cdlegations  thereof,  was  properly  overruled.    Id. 

4.  Judgment  OP  DISMISSAL  POR  WANT  op  prosecution:  motion  to  bet 

aside:  sickness  op  counsel.  The  sickness  of  counsel  is  sometimes  a 
sufficient  excuse  for  want  of  action  in  a  case ;  but  not  wh«*re  such  sick- 
ness has  been  so  long  protracted  that  the  client  should  in  diligence  have 
employed  other  counsel  to  try  the  case,  unless  it  is  made  to  appear  that 
other  counsel  could  not  conduct  the  case  as  well  as  the  disabled  attomev. 
In  this  view,  the  refusal  of  the  trial  court  to  sustain  a  motion  to  set  aside 
the  judgment  of  dismissal  is  not  disturbed  on  appeal.  Snell  v,  Iowa 
HomesUadCo.,AO!y. 

5.  Judgment  against  holder  op  naked  title:  no  lien  on  the  land. 

Where  the  legal  title  to  land  passes  through  a  judgment  debtor  as  a 
mere  conduit,  he  having  no  interest  in  the  land,  the  judorment  does  not 
attach  thereto  as  a  lien.    Atkinson  r.  Hancock  <t  Co.,  452. 

6.  Judgment:  action  to  set  aside  by  one  bound  to  indemnipt  the 

JUDGMENT  dependant:  COLLUSION:  NOTICE.  PlaiutiflP,  believing  that 
defendant  B.  had  no  valid  claim  against  defendant  G.,  growing  out  of  a 
transaction  in  which  they  were  all  interested,  agreed  to  indemnifv  G. 
against  any  judgdment  which  B.  might  recover  against  him.  After- 
wards B.  brought  his  action  against  G.  and  obtained  judgment  by  de- 
fault. G.  hastily  paid  the  judgment  and  threatened  to  sue  plaintiff  on 
his  contract  Plaintiff  in  this  action  seeks  to  set  aside  the  judgment  on 
the  ground  of  collusion  between  B.  and  G.  But  it  appears  that  G. 
notified  plaintiff  of  the  pendency  of  the  action,  and  that  he  had  a  right., 
under  his  contract  of  indemnity,  to  appear  and  defend  thereto,  but  that, 
when  he  received  the  notice,  he  had  forgotten  about  this  provision  in  the 
contract,  and  so  made  no  defense.  The  circuit  court  granted  the  relief 
asked  by  plaintiff,  and  B.  alone  appealed.  Held  that  as  against  B.  the 
decree  contravened  well-recognized  principles  relating  to  the  conclusive- 
ness of  judgments,  and  that  it  must  be  reversed.    MbitHI  v.  Bowe^QSQ, 
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7.  JUDOMSNT  BT  DBF AULT :  ON  WHAT  TBRM8  SET  ASIDE  .*  AFFID A YTT  OF  MER- 

ITS.  A  jad^ment  by  default  cannot  be  set  aside  without  an  affidavit  of 
merits  on  the  part  of  the  defendant.  (Code,  §  2871.)  But  such  an  affi- 
davit must  set  out  the  facts  constituting  the  defense,  and  not  the  affiant's 
mere  conduction  that  he  has  a  (rood  defense.  See  authorities  cited  in 
opinion.    McGrew  v,  Down$^  687. 

8.  Jddombnt:  interest  on:  six  per  cent  unless  otherwise  spbciallt 

STATED.  In  order  that  a  judgment  on  a  contract  drawinfc  more  than 
six  per  cent  interest  may  draw  the  same  interest,  it  must  be  so  expressed 
in  the  judgment  itself.  Code,  §  2078.  So,  where  a  plaintiff  was  entitled 
to  have  his  judgment  bear  interest  at  ten  per  cent,  but  by  oversight  the 
rate  of  interest  was  not  expressed  in  tlie  judgment,  held  that  he  could 
not,  without  first  having  the  error  corrected  by  profjer  proceedings,  en- 
force the  judgment  for  more  than  its  face  and  six  per  cent  interest. 
Rice  p.  HulbeH,  724. 

9.  JuDOKBNT  IK  ACTION  TO  RECOVER  SPECIF  ic  CHATTELS.    See  Detinue,  1 ; 

Replevin,  1. 

10.  Decree  against  husband  alonb  as  to  title:  effect  on  wife's 
DOWER.    See  Dower,  1. 

11.  Judgment  for  honet  on  failure  to  deliybr  propertt:  deicand 

NECBSSART.    See  Landlord  and  Tenant,  1. 

12.  Judgment  bxcbssivb:  bffbct  of  rehittitur  on  appeal.  See 
Practice  in  Supreme  Court,  14. 

13  Judgment:  action  to  restrain  collection  of:  insufficient 
ground  for:  place  of  suit.    See  Venue,  1. 

JUDICIAL  SALE. 
See  Execution,  1,3. 

JURISDICTION. 

1.  Of  trial  court  to  correct  rbcoro  after  appeal  taken.    See 

Appeal,  2. 

2.  Of  action  to  cancel  void  judgment.    See  Judgment  and  Decree,  2. 

3.  Of  justices  of  the  peace:  non-resident  insurance  companies. 

See  Justices'  Courts,  1. 

4.  Of  court  to  change  record.    See  Appeal,  2;  Practice,  6. 

See  Courts. 

Forcible  Entry  and  Detainer,  1, 2. 
Notary  Public,  2. 

JURORS  AND  JURY. 

1 .  Jury  :  not  less  than  twelve  :  code,  §  2793 :  constitutionality.  The 
jury  contemplated  by  the  constitution  is  the  jury  recognised  by  the  com- 
mon law,  which  is  constituted  of  twelve  men.  It  follows  that  a  verdict 
by  a  jury  of  less  than  twelve  men  is  of  no  effect  unless  the  objection  is 
waived,  and  that  ^  2793  of  the  Code,  authorizing  a  verdict  from  ten  or 
eleven  jurors,  when  the  iury  has  been  reduced  to  that  number  by  sick- 
ness, is  in  conflict  with  the  constitution.  Eahelman  v.  Chieag^t  R.  /.  dt 
P.  R'y  Co.,  296. 
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2.  :    8CJBMI88I0H     OF    CAU8B   TO    BLBVBN  MEN:     OBJBCTfOlf    NOT 

WAiYBD.  Where  one  of  the  jaro»  was  sick  and  absent,  and  defendant 
objected  to  proceeding  with  eleven  jnrors,  it  did  not  waive  the  objec- 
tion I7  moving  for  judgment  upon  a  special  verdict  returned  by  the 
eleven.    Id, 

8.  Takiko  pbotoorafhs  introducbd  ur  bvidbncb  to  jubt  Booic.  See 
Evidence,  4. 

4.  Allowing  rbportbrto  bbad  notbs  of  byidbnob  to  jury.    See 

Practice,  9. 

5.  Rulings  on  challbnobs  tojurob&:  rbvikw  of  in  bupremb  court. 

See  Practice  in  Supreme  Court,  6. 

6.  YiBw  OF  LOCUS  IN  QUO.    See  Railroads,  10. 

JURY  TRIAL. 

1.  Right  to:  equitable  issues  raised  by  cross- petition  in  law 
action.  Whftn  an  action  is  begun  by  ordinary  proceedings,  but  a 
cross-petition  is  filed  showing  facts  under  which  complete  relief  cannot 
be  granted  at  law,  the  case  is  a  proper  one  for  eanitabie  cognizance,  and 
the  plaintiff  cannot  insist  on  a  trial  by  jury.  Marling  v,  BHrlington, 
C,R.(tN,R'y  Co.,  331. 

See  Constitutional  Law,  L 

JUSTICE  OF  PEACE. 
See  Justices*  Courts. 

JUSTICES'  COURTS. 

1.  JUBISDICTION    OF    NON-RESIDENT   INSURANCE   COMPANIES:    CODE,   §   § 

2584, 3507.  Section  2584  of  the  Code  confers  jurisdiction  upon  a  justice 
of  the  peace  of  an  action  brought  on  a  policy  of  insurance  insuring  prop- 
erty within  his  county,  where  the  loss  occurs,  although  the  principal 
office  or  place  of  business  of  the  insurance  company  is  in  another  county. 
Code,  §  3507,  distinguished.    Hunt  v.  Farmers*  Ins,  Co.,  742. 

2.  Practice:  issuing  original  notices  with  appbabance  day  vb^t 

BLANK.    See  Statute  of  Limitations,  1. 

LAND. 
See  RiPABLAN  Rights,  1. 
Des  Moines  Rivbr  Lands. 
Public  Lands. 
Railboad  Lands. 

LANDLORD  AND  TENANT. 

1.  Fibld-croppbb:  shabe  of  crops  for  rent:  failurb  to  deliver: 
MONET  judgment:  DEMAND  NECESSARY.  In  March,  1882.  plaintiff 
leased  to  defendant,  as  a  '"field- tenant  or  cropper,'*  certain  land  to  be 
planted  to  corn,  he  to  have  delirered  to  him  as  rent  one-third  of  the 
corn  raised.  No  time  was  fixed  when  the  lease  should  terminate,  nor 
when  the  com  should  be  delivered.    On  the  fourth  day  of  the  following 
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December,  plaintiff  sued  defendant  for  a  money  judgment  on  aoconnt  of 
corn  not  delivered,  without  having  made  ao^  previoas  demand  for  the 
com.  Held  that,  althoogh  the  lease  terminated  by  operation  of  law 
(Code.  8  2015,)  on  the  first  day  of  December,  that  provision  of  law  did 
not  amount  to  an  aipreement  between  the  parties  that  the  com  should 
then  be  delivered;  and,  in  the  absence  of  a  stipulation  on  that  point, 

Slaintiff  could  not  recover  a  money  judgment  without  first  having 
emanded  the  com.    Code,  §  2097.    Johnson  v.  Shank,  115. 

2.  Rent  oh  farm  lbabr:  whsn  due:  constbuction  of  lease.  The 
lease  on  which  this  action  for  rent  was  brought  provided  that  *'when 
the  crop  matures,  or  any  portion  of  it  shall  be  fit  for  market,  the  rent 
shall  become  due.**  Held  that  the  rent  became  due  when  the  oats  were 
in  stack  and  the  com  was  all  ripe,  and  that  it  was  not  necessary  for  the 
oats  to  be  threshed  and  the  com  gathered  before  an  action  for  rent  could 
be  maintained.    Hull  v,  Stogdell  251 . 

8.  Tenant  of  execution  debtor:  rights  end  with  sheriff's  deed 
FOR  LAND,    bee  Execution,  8. 

LARCENY. 

1.  Presumption  of  ouilt  from  possession  of  stolen  goods.     See 

Criminal  Law,  17,  23. 

2.  Punishment  for.    See  Criminal  Law,  21. 

LAWS. 
See  Foreign  Statutes. 
Legislation. 
Statutes. 
Statutes  cited,  construed,  eto. 

LEASE. 
See  Landlord  and  Tenant. 

LEASEHOLD. 
1.  Judgment  lien  on.    Sae  Judgment  and  Decree,  1. 

LEGISLATION. 

1.  Approval  of  governor:  when  necessary:  repeal  of  code,  § 
1527.  Under  §  16  of  article  3  of  the  constitution,  bills  which  are  pre- 
sented to  the  governor  within  the  last  three  days  of  a  session  of  the  gen- 
eral assembly,  and  which  he  neither  signs,  nor  returns  with  objections, 
before  the  adjournment,  becomt^  laws  only  in  case  he  subeuequently 
approves  them.  It  is  not  sufficient  that  he  retum  the  bill  within  thirty 
days  after  the  adjournment  without  his  approval.  Accordingly,  a  bill 
passed  b^  both  houses  of  the  Nineteenth  General  Assembly,  repealing 
I  1527  ot  the  Code,  which  requires  an  applicant  for  a  permit  to  sell 
intoxicating  liquors  to  present  to  the  county  auditor  a  certificate  of  good 
moral  character,  held  never  to  have  become  a  law,  and  that  the  section 
was  not  thereby  repealed.    Darling  v.  Boesch,  702. 

LESSOR  AND  LESSEE. 
See  Landlord  and  Tenant. 
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LETTERS. 

1.  Authorship  of  letters  written  with  type-writer.    See  Evi- 

dence, 12. 

2.  Use  op  letters  to  prove  location  of  writer.    See  Evidence,  16. 

LEVY. 
See  Execution,  2. 

LICENSE. 
See  Intoxioatino  Liquors,  5,  6,  7, 8. 

LIEN. 

1.  Action  to  enforce:  kind  of  proceedings.    See  Administrator,  2. 

2.  JuDOBf BNT  UBN  ON  BUILDING  ON  LEASED   LAND:  SUBSEQUENT  MORT- 

GAGE OF  BUILDING:  PRIORITY.    See  Jadg^iient  and  Decree,  1. 

3.  Judgment  against  holder  of  naked  title  is  no  lien  on  land. 

See  Jadirment  and  Decree,  5. 

4.  Two  mortgages  as  parts  of  same  transaction:  priority.    See 

Mortgage,  8. 

See  Mechanic's  Lien. 
Priority  of  Rights. 
Taxes,  2. 
Vendor*s  Lien. 

LIFE  INSURANCE. 
See  Insurance,  (2) 

LIMITATION  OP  ACTIONS. 
See  Statute  of  Limitations. 

MALICIOUS  PROSECUTION. 

1.  Of  civil  action:  recovery  for:  rule  stated.  There  can  be  no 
recovery  for  the  malicious  prosecution  of  a  civil  action  unless  the  defend- 
ants in  such  action  have  suffered  by  reason  thereof  some  loss,  annoy- 
ance or  inconvenience  which  may  not  b  i  rejjrarde^l  as  incident  to  every 
civil  action.  Wetmore  v.  Mellinger^  64  Iowa,  741,  followed.  Smith  r. 
Hintrager,  109. 

MARRIED  WOMEN. 

1.  Right  to  recover  for  loss  of  time  in  actions  for  personal 
injuries.    See  Hnsband  and  Wife,  1. 

MASTER  AND  SERVANT. 

1.  As  TO  RAILWAY  COMPANIES  AND  THBiR  EMPLOYES.  See  Railroads, 
passim. 
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MEASUBB  OF  DAMAGES. 
See  TsiiVOB^PK  Coxpavivb,  1. 

MECHANIC'S  IJEN. 

1.  Filing  op:  bvidbncb  or  clerk's  sign atqrb.  The  claim  for  a  median- 

ic*8  lien  in  this  case  was  marked  **  filed/*  over  the  siffnatnre  of  one  who 
appeared  from  a- jurat  attached  and  belontring  to  the  same  paper  to  be 
the  clerk  of  the  district  court.  Hefd  that  it  appeared,  at  least  prima 
facie,  that  the  person  who  marked  the  paper  as  filed  was  the  clerk  of 
the  district  court.    E icing,  JeweU  dt  Chandler  v.  FoUont,  65. 

2.  Sub-contractor:    notice  filed   after  thirty  days:  recovery 

UMiTBD  TO  AMOUNT  DUE.  By  the  a^freement  between  the  owner 
and  the  contractor,  a  claim  which  the  former  held  against  the  latter  was 
to  be  allowed  as  a  payment  on  the  last  installment  to  be  paid  nnder  the 
contract.  The  sub-con  tractor's  claim  for  a  lien  was  filed  more  than 
thirty  days  after  the  la9t  item  in  his  account.  Held  that  he  could 
recover  only  what  remained  due  from  the  owner  to  the  contractor,  after 
deducting  the  claim  aibresaid.    Miller's  Code,  g  2184.    Id, 

3.  Foreclosurr:  pleading:  identification  of  property.    Where  the 

petition  described  the  land  on  which  the  house  on  which  the  work  wa3 
done  was  situated,  and  the  answer  admitted  that  defendant  was  the 
owner  of  the  building  on  the  land  described  in  tlio  petition,  and  the  claim 
for  a  lien  was  offered  and  received  in  evidence,  and  the  evidence  all  the 
way  through  showed  that  the  work  was  done  on  defend^t*s  house,  held 
that  it  was  error  to  refuse  to  establish  a  mechanic's  lien,  on  the  ground 
that  there  was  no  evidence  that  the  labor  was  performed  on  the  house 
and  premises  descnbed  in  the  petition,  and  on  which  plaintiffs  claimed 
a  lien.    Pease  v.  ThQmp$on,  70. 

4.  On  wife's  property:  lumber  bought  by  husband  on  his  credit 

AGAINST  HBK  WILL.  Where  a  husband,  against  his  wife's  protest, 
purchased  lumber  on  his  own  credit,  and  used  it  to  build  an  addition  to 
a  bam  on  the  wife's  land,  held  that  a  mechanic's  lien  did  not  attach  to 
the  land,  nor  to  the  improvement  made  with  the  lumber,  for  the  price 
thereof.    Getty  dt  Born  p.  Tramel,  288. 

5.  Petition  to  establish  by  amendment  ih  law  action:  misjoinder: 

practice.  No  other  cause  of  action  can  be  joined  with  an  action  to 
establish  a  mechanic's  lien.  (Code,  §  2510.)  Hence,  where  an  action 
at  law  was  begun  agiiinst  one  of  the  defendants  upon  a  promissory  note, 
and  plaintiffs  afterwards  filed  an  amendment  bringing  in  other  par- 
ties, and  seeking  the  foreclosure  and  establishment  of  a  mechanic's  lien, 
held  that  a  motion  to  strike  out  the  amendment,  or  else  to  compel 
plaintiffs  to  elect  on  which  cause  of  action  they  would  stand,  was  prop- 
erlv  sustained;  and,  when  ploiqtiffs  refused  to  elect,  the  court  was  justi- 
fied in  f«triking  the  amendment  from  the  files  and  in  proceedinfl[  with  the 
original  cause  of  action.  Plaintiffs  should  have  elected  on  which  cause 
they  would  stand,  or  else  they  should  have  filed  separate  petitions,  as 
provided  by  section  2634  of  the  Code.  Sweetzer  dt  Currier  r.  Uarmek, 
488. 

MISJOINDER  OF  ACTIONS. 

See  Mechanic's  Lien,  5. 

MISTAKE. 

I.  Payment:  rvidbnce.  The  evidence  in  this  case  oonsidered  (but  not  set 
out  in  the  opinion)  and  Md  to  warrant  the  judgment  of  the  trial  court 
based  upon  a  finding  of  mistake  in  the  payment  of  money.  Paine  r. 
Frost,  282. 
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2.  Of  glebe  m  coacpuriKO  ahoukt  to  sbdebh  fboh  bxbctttioh  sals: 
RBCTiFiCATioN.    See  Kedemption,  1. 

8,  In  dbscrxption  op  land  in  voluntary  convstancb:  no  bbubf  in 
EQUITY.    See  Vplmitary  Conveyance,  1. 

MORTGAGE. 

1.  On  land  includino  homestead:  foreclosure:  rioht  of  junior 

MORTGAGEE  TO  ASSIGNMENT:  CODE,  §  3823.  Plaintiff  besran  an  action 
to  foreclose  her  senior  morfc^^^aire  on  two  hundred  and  forty  acres  of  land, 
of  which  forty  acres  were  the  homestead.  A  janior  mortg&gree,  whose 
mortf^rage  covered  all  the  land  but  the  homestead,  was  made  defendant, 
and  he  brought  into  court  the  money  to  pay  off  the  senior  mortflrage,  and 
demanded  an  assignment  thereof  to  himself,  under  section  33^  of  the 
Code.  Held  that  he  was  entitled  to  an  asnignment  of  the  senior  mort- 
gage only  as  to  the  land  not  included  in  the  homestead.  Since  the 
homestead  could  be  sold  under  the  senior  mortgage  only  after  exhaust- 
ing the  other  land,  (Code,  ^  1993.)  and  could  in  no  case  be  subjected  to 
the  satisfaction  of  the  junior  mortgage,  an  assignment  of  the  senior 
mortgage  as  to  the  homestead  could  be  of  no  avail  in  effectuating  the 
purpose  of  section  3323.    Crrant  v.  Parsons,  31. 

2.  Question  of  wife's  SIGNATURE:  conflicting  evdience  considered* 

In  an  action  to  foreclose  a  mortgage,  the  wife,  whose  name  was  sub- 
scribed thereto,  denied  that  she  ever  executed  the  mortgage,  and  there 
was  other  evidence  tending  in  some  small  degree  to  corroborate  her. 
But  the  notary  public  before  whom  the  mortgage  purported  to  be 
acknowledged  testified  that  he  knew  the  wife,  and  that  she  did  sign  it 
in  his  presence.  In  view  of  the  principle  that  insti'uments  requiring 
acknowledgment  before  an  officer  ought  not  to  beset  aside  without  clear 
and  satisfactory  evidence,  held  that  the  district  court  was  warranted  in 
finding  that  the  wife  executed  the  mortgage.    Herrick  v,  Musgrove^  63. 

3.  Two  mortgages:  parts  of  same  transaction:  construction  as  to 

QUESTION  of  priority.  Two  mortgages  made  by  the  same  persons,  on 
the  same  land,  as  parts  of  the  same  transaction,  but  dated  on  two  con- 
secutive days,  and  each  referring  to  the  other,  construed,  (see  opinion,) 
and  the  question  of  priority  determined.  Trustees  of  Iowa  College  v. 
Fenno,  244. 

4.  Sale  of  the  mortgaged  land  in  parcels:  order  of  liability. 

Where  land  encumbered  by  mortgage  is  conveyed  in  parcels  to  different 
persons  at  different  times,  the  parcels  are  chtirgeable  with  the  mortgage 
debt  pro  rata,  and  not  in  the  inverse  order  of  their  alienation.  Huff  i». 
Farwell,  298. 

5.  Release  of  land  by  holder,  but  not  of  record:  purchaser 

OF  mortgage   with   notice   bound   by   release:  IJABfLITY  OF  RE- 

IiEasor  to  RELEASEE.  Where  the  holder  of  a  mortgage  on  land  for  a 
valuable  consideration  paid  by  the  owner  of  a  portion  of  the  land,  agrees 
to  release  mch  portion  from  the  operation  of  the  mortgage,  but  such 
release  is  not  made  of  record,  a  purchaser  cf  the  mortgage  from  such 
holder,  with  notice  of  such  agreement,  is  bound  thereby,  and  cannot 
afterwards  enforce  the  mortgage  against  such  portion  of  the  land.  And 
where  such  releasee  was  made  a  party  to  an  action  of  foreclosure,  brought 
by  a  purchaser  of  the  mortgage  from  the  rclensor  with  notice  of  the 
release,  and  the  releasee,  instead  of  pleading  his  defense  against  the 
plaintiff,  set  up  a  cross-bill  for  damages  agiinst  his  co-defendant,  the 
releasor,  on  account  of  his  failure  to  enter  the  release  of  record,  held  that 
a  judgment  on  xuch  cross-hill  could  not  besustainetl,  because  the  failure 
to  enter  the  release  of  record  did  not,  under  the  circumstances,  work  any 
damage  to  the  releasee.    Id. 
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6.  SbOURINO  8UCCB88IYE  NOTES:  BALE  OF  NOTES  TO  DIFFERENT  PARTIES 

AND  8EF ABATE  FORECLOSURES  THEREON:  SALE  OF  HORTOAOED  PREM- 
ISES TO  ONE  OF  THE  NOTE-HOLDERS:  EQUITIES  AND  RIGHTS  OF  RE- 
DEMPTION AS  BETWEEN  THE  SEVERAL  PARTIES.  See  Opinion  fot  facU 
and  concluftione  of  law.    HutchxMon  v,  Wella,  430. 

7.  Notice  OP  SENIOR  BUT  unrecorded  mortgage:  new  mortgage  to 

CORRECT  MISTAKE  IN  SENIOR  MORTGAGE:  PRrouiTY.  Where  a  mort- 
ffagee  has  notice  of  a  first  bat  anrecorded  mortgafi^,  which  is  recited  in 
his  mortgage  as  being  a  first  lien,  he  cannot  claim  that  his  mortgage 
takes  precSience  of  a  new  mortgage,  executed  and  recorded  after  his 
mortgage,  to  correct  a  mistake  in  the  description  of  the  property  in  the 
first  mortgage.    Council  Bluffs  Lodge  v.  Billups,  674. 

8.  Mortgage  for  more  than  debt:  badge  of  fraud.    See  Fraad,3. 

See  Chattel  Mortgage. 
Redemption,  1. 
Vendor  and  Vendee,  1. 

MUNICIPAL  CORPORATIONS. 
See  Cities  AND  Towns, 
County. 

NEGLIGENCE. 

1.  In  construction  of  building:  liabilitt  of  architect.    See  Archi- 

tect, 1. 

2.  In  signing  contract  without  reading:  contractor  estopped. 

See  Contract,  10. 

3.  In  crossing  unsafe  bridge.    See  County,  1, 2. 

4.  Of  railroad  companies  rbsulting  in  injuries  to  employes.    See 

Railroads,  passim, 

5.  In  transmitting  telegrams:  measure  of  damages.    See  Telegraph 

Companies,  1. 

NEGOTIABLE   INSTRUMENTS. 
See  Bill  of  Lading. 

Promissory  Note,  2,  3. 

NEW  TRIAL. 

I.  Newly-discovered  evidence:  insufficifnt  showing.  The  affida- 
vit ot  defendant *8  attorney  that  if  a  new  trial  were  granted  a  certain 
witness  who  was  present  and  testified  at  the  trial  would  testify  to  cer- 
tain material  facts,  which  the  defendant  did  not  know,  until  after  the 
trial,  that  the  witness  would  testify  to,  held  insufiicient  to  warrant  the 
granting  of  a  new  trial  on  the  ground  of  newly  discovered  evidence. 
Hand  v,  Langland,  185. 
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2.  NonOB  BY  PUBLIC atfon:  motion  for  retrial:  noticb  to  plaintiff. 

Where  a  judgment  has  been  rendered  upon  notice  by  pablication  only, 
the  theory  of  the  statute  (Code,  g  2877)  is  that  the  case  remains  virtu- 
ally in  court  for  two  years  for  the  purpose  of  a  motion  for  a  retrial,  if 
any  defendant  shall  see  fit  to  make  it;  and  the  court  has  jurisdiction 
duriufT  such  time  to  hear  and  pass  upon  such  motion  without  notice 
thereof  to  the  plaintiff.  But  the  court  should  in  such  case,  in  the  exer- 
cise of  a  proper  discretion,  allow  the  plaintiff  a  reasonable  opportunity 
to  appear  and  prepare  for  trial.    Pollock  r.  Simpson^  519. 

3.  Motion  for:  ahbndhent  morb  than  three  dat«  after  verdict: 

NBWLT-DiscovERED  EVIDENCE.  Sectiou  2838  of  the  Code  does  not 
require  that  a  motion  for  a  new  trial  on  the  crround  of  newly-discovered 
evidence  be  filed  within  three  days  after  verdict,  and  where  a  motion  on 
other  grounds  was  duly  filed  within  that  time,  held  that  an  amendment 
on  the  ground  of  newly-discovered  evidence  might  properly  be  filed  later. 
Van  Horn  v,  Bedmon,  689. 

4.  When  allowed  on  procedendo.    See  Practice,  4. 

NOTARY  PUBLIC. 

1.  Seal  of  forbion  notary:  presumption  ab  to  contents  of.    In  the 

the  absence  of  evidence  to  the  contrary,  it  will  be  presumed  that  the  laws 
of  another  state  are  similar  to  those  of  Iowa,  and  that  they  require 
notaries  public  to  use  a  seal  similar  to  that  required  to  be  used  by  nota- 
ries in  this  state.    Goodnow  v.  Litchfield,  691. 

2.  Jurisdiction:  presumption  in  fayor  of.    An  affidavit  bore  the  cap- 

tion "State  of  Iowa,  County  of  Webster,'*  but  appeared  to  have  been 
sworn  to  before  a  notary  public  in  Dubuaue  county.  Held  that  it  must 
be  presumed,  in  the  absence  of  other  evidence,  that  the  notary  took  the 
affidavit  within  his  own  county.    Id, 

NOTES  AND  BILLS. 
See  Promissory  Notes. 

NOTICE. 
See  MoRTGAOB,  5,  7. 

Principal  and  Aoent,  23. 
Vendor  and  Yendee,  1,  2. 
Original  Notice. 

NUISANCE. 

1.  Intoxicating  liquors:  indictment:  duplicity.  See  Criminal  Law, 9. 

2. :  SALE  BY  clerk:  intention  of  employer.    See  Intoxicating 

Liquors,  1, 

3.  :  INJUNCTION.    See  Intoxicatincr  Liquors,  4. 

OFFICER. 
1.  Resistance  to:  facts  not  warraktino.    See  Arrest,  1. 
a.  Arrest  withoui'  warrant:  when  lawful.    See  Arrest,  2. 
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8.  FoRSTAixme  dblibsbxtb  aotioh  of:  pubuo  pouct.  See  School 
Directon,  2. 

See  BoABD  or  EquAuzATioif. 

boabd  of  supbrtisom. 

Clerk  of  Courts. 

goybsmob. 

School  DniBCTOBa. 

Township  Trustbbs. 

ORIGINAL  NOTICE. 

1.  Sbryicbbt  publication:  motion  for  bbtbial:  plaintiff's  bight 

TO  noticb.    See  New  Trial,  2. 

2.  ApPBARANCB  DAT  IK8BRTBD  BT  OFFICER  AT  HIS  OPTION.     See  Statate 

of  Limitations,  1. 

PARENT  AND  CHILD. 
See  DoMBSTic  Relations. 

PARTIES  TO  ACTIONS. 
See  Intoxicating  Liquors,  7. 

PARTNERSHIP. 

1.  Power  to  sell  firk  propertt.    One  partner  does  not  have  the 

power  to  sell  the  entire  property  of  the  firm  without  the  knowledge 
and  consent  of  his  partner,  who,  thoagrh  absent,  might  easily  be  con- 
sulted by  mail  or  tele(?raph,  and  a  sale  so  made  will  be  set  aside  in 
equity  where  the  purchaser  knew  the  facts  at  the  time  of  purchasing. 
Hunter  v,  Waifnick,  655. 

2.  Loan  of  money  on  obligation  of  individual  partners:  firm  lia- 

BiLTY.  Where  money  was  borrowed  for  partnership  purposes,  but  the 
notes  and  mortgage  upon  the  firm  property,  given  to  secure  the  loan, 
were  not  executed  in  the  firm  name,  but  were  signed  by  all  the  partners 
individually,  held  that  the  debt  was  a  debt  of  the  firm,  and  that  of  the 
mortgage  could  not  on  account  of  being  so  executed,  be  set  aside  at  the 
instance  of  subsequent  creditors  of  the  firm.  Carson^  Pirie,  ScoU  it 
Co.  V.  Byers  dt  Eggere,  606. 

3.  Acts  of  clerk  and  partner  not  binding  on  firm.    See  Promissory 

Note,  8. 

PAUPERS. 

1.  Duty  and  discretion  of  township  trusters  in  orawtino  relief: 
LiABiLrrr  of  county  of  residence.  The  duty  of  township  trustees, 
when  applied  to  by  poor  persons  for  relief,  is  not  to  be  determined  by 
very  rigid  rules.  They  must,  in  the  exercise  of  a  wise  discretion,  grant 
relief  where  they  judare  that  humanity  requires  it;  and  they  must  often 
act  promptly,  and  without  taking  time  to  make  an  extensive  examina- 
tion of  the  applicant's  circumstances;  and  where  they  act  in  good  faith, 
and  without  the  abuse  of  discretion,  their  action  is  not  subject  to  review. 
(Ann»trong  v,  Tama  County,  34  Iowa,  309.)    And  so,  in  this  case,  where 
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tiie  trostees  of  one  of  the  townships  of  the  plaintiff  county  in  grood  faith 
granted  relief,  at  the  county's  expense,  to  a  man  and  family  who  had  a 
settlement  in  the  defendant  county,  held  that  the  defendant  county 
could  not  avoid  liability  for  the  same  on  the  ground  that  the  man  had 
not  a  pauper  record  at  the  time  of  his  removal  to  the  plaintiff  connty, 
and  that  he  had  some  property  at  the  time  the  relief  was  given.  Har- 
din Co,  V.  Wright  Co,,  127. 

PERSONAL  INJURIES. 
See  Cities  and  Towns,  3,  8. 
County,  1,  2. 
EVIDENCB,  3,  4,  5, 17. 
Husband  and  Wipe,  2. 
Railroads,  passim, 

PERSONAL  PROPERTY. 
See  Chattel  Mortoaob. 

Detinue. 

Replevin. 

PHARMACIST. 
See  Intozicatino  Liquors,  5, 6. 

PLACE  OP  SUIT. 
See  Venue. 

PLEADING. 

1.  Conclusion  op  law:  no  objection:  result.    The  allegation  that  a 

certain  judgment  is  a  lien  on  certain  property,  though  a  conclusion  of 
law,  is  suflScient,  until  objected  to,  to  show  prima  facie  the  right  to 
enforce  the  alleged  lien.    Hayden  v,  Ooppinger,  106. 

2.  Veripicatton  op  pleading  bt  attorney:  oompetenct.    An  attor- 

ney for  defendant  is  compet.ent  to  verify  statements  in  an  answer,  the 
truth  of  which  he  shows  that  he  has  heard  the  plaintiff  admit;  but  his 
knowledge  that  certain  other  facts  pleaded  in  the  answer  were  adjudi- 
cated between  the  parties  in  a  former  trial  does  not  qualify  him  to  verify 
the  statement  of  such  facts.    Searle  v.  Richardson,  170. 

3.  Answer:  denial  op  knowledge  and  inpormation.    In  an  action  fo 

c^uiet  title,  the  plaintiff,  in  anticipation  of  a  defense  of  former  abjudica- 
tion, alleg[ed  that  a  pretended  decree  had  been  rendered  in  the  district 
court,  (^meting  the  title  in  defendants  as  against  the  plaintiff.  This 
allegation  wag  admitted  by  the  answer.  The  petition  further  stated 
that  plaintiff  had  no  notice  of  the  pendency  of  the  action  in  which  said 
decree  was  rendered.  To  this  allegation  defendants  anf^wered  that  they 
had  no  knowledge  or  information  a«»  to  whether  plaintiff  had  such  notice, 
except  what  was  shown  by  the  recitals  of  the  decree  itself;  and  upon 
such  knowledire  th'»v  alleged  upon  information  and  belief  that  plaintiff 
had  such  notice.  Held  that  plaintiff's  allegation  that  he  had  no  notice 
was  put  in  issue  by  the  answer.    Leyner  v.  Fuller,  188. 
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4.  Dbhukrer  to  answer:  good  as  to  part  but  bad  as  to  whole: 

IMPROPERLY  sustaiked.  The  demarrer  to  the  answer  in  this  case, 
being  to  the  whole  answer,  which  raised  issues  which  shoald  have  becsi 
submitted  to  the  jury,  was  improperly  sustained.  Chicago.  I,  <t  D,  B*y 
Co.  V.  Cedar  Rapids,  L  F.  dt  N.  W.  R'y  Co.,  824. 

5.  EviDENCB.    Only  ultimate  facts  should  be  pleaded,  and  the  pleadingr  of 

evidence  irrelevant  to  the  real  issues  does  not  make  such  evidence  admis- 
sible on  the  trial.    Barbee  v.  Hamilton,  417. 

6.  Evidence:  variance:  stopping  speed  of  cars.    An  allejgration  that 

a  signal  was  given  to  **  stop  the  speed  "  of  the  cars  in  question  held  to 
be  supported  by  evidence  of  a  signal  which  directed  a  total  cessation  of 
motion, — that  being  what  is  meant  by  stopping  the  speed.  Deems  t>. 
Chicago,  R.  L  dt  P.  fl'y  Co..  485. 

7.  Allegation  of  agenct.    Action  to  recover  of  defendants  the  benefits 

of  a  contract  made  by  them,  as  agents  of  plaintiff,  with  a  third  party. 
Upon  examination  of  the  originafand  amended  petitions,  held  that  the 
allegations  of  agency  were  sufficient  to  sustain  a  nnding  and  judgment 
for  plaintiff.    Burrows  v.  Frank,  502. 

8.  Amendment  to  conform  pleading  to  evidence  encouraged.    The 

statute,  and  the  practice  under  it,  as  shown  by  the  decisions,  are  very 
liberal  in  allowing  amendments,  and  especially  where  the  object  is  to 
conform  the  pleadings  to  the  evidence;  and  it  was  error  in  this  case  to 
sustain  a  motion  to  strike  such  amendment  from  the  files,  after  it  had 
been  filed  with  leave  of  the  court.    Blandon  v.  Glover,  615. 

9.  Setting  forth  character  of  plaintiff  as  trustee  of  express 

trust.  Where  it  plainly  appeared  from  the  petition  that  plaintiff  sued 
as  the  trustee  of  an  express  trust,  and  that  he  was  specially  authorized 
to  bring  and  maintain  the  suit  in  his  own  name,  held  that  the  petition 
was  sufficiently  specific  as  to  that.    Goodnow  r.  Litchfield,  691. 

10.  Facts  constituting  fraud  must  be  set  out.    See  Fraud,  1. 

11.  In  garnishment  cases.    See  Qarnishment,  1. 

12.  Defense  not  supplemented  by  allegations  in  counter-claim. 
See  Instructions,  4. 

13.  In  action  to  cancel  void  judgment:  necessary  allegations. 
See  Judgment  and  Decree,  3. 

14.  MISJOINDER  OF  CAUSES:  ELECTION.    See  Mechanic's  Lien,  5. 

15.  Plea  of  estoppel  after  verdict.    See  Practice,  3. 

16.  Insufficiency  of  petition  must  be  first  raised  in  trial  court. 
See  Practice  in  Supreme  Court,  17. 

17.  Clerical  error  discovered  on  appeal:  cause  remanded  with 
LEAVE  TO  correct.    See  Practice  in  Supreme  Court,  30. 

See  Mechanic's  Lien,  3. 

POOR  PERSONS. 
See  Paupers. 

POOR  TAX. 
1.  Power  of  county  to  levy.    See  County,  3. 
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POWERS. 


1.  Of  hukioipal  oorpobations:  how  ezbbcisbd.  See  Cities  and 
Towns,  4. 

PRACTICE. 

1.  Etidenob:  contradicting  witness  as  to  irrelevant  hatters. 

A  witness  cannot  be  discredited  by  contradictiD^r  his  statement  as  to 
irrelevant  matters.    Eikenherry  dt  Co,  v,  Edwards,  14. 

2.  Excepting  to  instructions  given:  what  is  sufficient.  Where 
the  charge  consisted  of  fifteen  instroctions,  and  at  the  time  when  it  was 
e^iven  the  defendant  caused  an  exception  to  be  entered  in  the  following 
words:  "To  the  giving  of  each  and  every  instruction  the  defendant 
duly  excepts/*  held  that  defendant,  under  such  exception,  was  entitled, 
on  appeal  to  this  court,  to  present  his  objections  to  any  of  the  instruc- 
tions, though  he  admitted  that  some  of  them  were  correct  Hawes  v, 
Burlingtotu  C.  R.  d^  N.  R'y  Co.,  64  Iowa,  315,  followed.    Id. 

8.  Instructing  as  to  estoppel  when  not  pleaded:  error  not  cured. 
In  this  case  no  estoppel  was  pleaded,  and  certain  evidence  offered  by 
plaintiffs,  and  afterwards  claimed  by  them  to  establish  an  estoppel,  was 
relevent  to  the  issues  as  they  stood,  and  was  admitted  without  oojection 
on  the  part  of  defendant.  Plaintiffs*  counsel  went  outside  of  the  issues 
and  argued  to  the  jury  that  the  defendant  was  estopped  by  the  evidence 
referred  to,  to^vhich  defendant's  counsel  did  not  object  or  reply;  and  the 
court  instructed  the  jury  that  if  they  found  certain  facts  to  be  established 
by  the  evidence  the  defendant  would  be  estopped.  Held  that  it  was 
error  so  to  instruct;  that  if  the  evidence  tended  to  prove  an  estoppel  it 
was  not  admissible  for  that  purpose,  because  there  was  no  such  issue; 
that  the  error  w.is  not  waived  by  defendant's  failure  to  object  to  that 
•  evidence  when  offered,  or  his  failure  to  object  to  the  argument  of  coun- 
sel on  the  subject;  and  that  it  was  not  cured  by  plaintiffs'  filing  a  reply, 
after  verdict,  pleading  as  an  estoppel  the  facts  which  the  evidence  tended 
to  prove,  because  on  such  issue  defendant  had  not  been  heard,  and 
could  not  properly  have  been  heard,  on  the  issues  tried.    Id, 

4.  Motion  for  verdict  on  plaintiff's  evidence:  advissfon  of  facts 
by:  effect  of:  practice  on  procedendo.  At  the  conclusion  of 
plaintiff 's  testimony,  defendant  moved  the  court  to  direct  a  verdict  in 
its  favor.  Held  that  by  so  doing  it  admitted  all  the  facts  which  the  tes- 
timony tended  to  prove,  but  that  the  case  was  not  then  in  the  same  posi- 
tion as  if  the  admitted  facts  had  been  established  by  a  special  finding 
upon  a  full  submission ;  because,  even  though,  as  the  evidence  stood, 
the  motion  ought  to  have  been  sustained,  it  was  clearly  within  the  dis- 
cretion of  the  court  to  permit  plaintiff  to  introduce  further  testimony, 
omitted  by  mistake  or  inadvertence.  And  so,  where  the  motion  was 
overruled,  and  defendant  elected  to  stand  on  such  ruling,  and  appealed 
to  this  court,  and  the  ruling  was  reversed,  and  a  procedendo  in  the  usual 
forqi  was  issued,  held  that  a  motion  by  defendant  in  the  lower  court  for 
judgment  in  its  favor,  without  the  introduction  of  further  evidence,  was 
properly  overruled.    Meadows  v,  Hawkeye  Ins,  Co,,,  67. 

6.  Misconduct  of  counsel  in  addressing  jury:  waiver  of  by  fail- 
ing to  object  at  the  time:  exception.  While  many  irregularities 
may  occur  during  the  trial  of  a  cause,  which,  unless  objected  to  at  the 
time,  should  be  deemed  to  be  waived,  vet,  where  counsel,  in  addressing 
the  jury,  violates  one  of  the  plainest  rules  of  practice  to  the  prejudice  of 
the  other  party,  as  was  done  in  this  case,  (see  opinion  for  facts,)  the 
offending  counsel  should  hardly  be  heard  in  this  court  to  say  that  the 
misconduct  was  waived  by  the  failure  of  opposing  counsel  to  object  at 
the  time.     Whitseit  v.  Chicago,  R,  I,  <lt  P.  R'y  Co,,  150. 
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6.  Chanoino  begoud  at  sakb  tkrh  hthbn  made:  notice  to  inter- 

ested PARTIES  NECB88ABT  TO    JURISDICTION:    CERTIORARI:     CODE, 

§  §  178,  .S216.  A  demurrer  to  a  petition  was  sustained  in  the  diBtnct 
court,  and  the  plaintiffs  in  the  caase  electing  to  stand  upon  their  peti- 
tion, jud$rment  was  entered  against  them  for  costs.  After  the  record 
of  such  proceeding  was  made,  and  approved  and  si(rned  by  the  judfre, 
and  after  counsel  for  defendant  in  the  cause  bad  left  the  court,  but  dor- 
injf  the  term  at  which  the  order  and  judjrment  were  entered,  the  court 
permitted  the  plaintiffs  in  the  action  to  withdraw  their  election  to  stand 
on  their  petition,  and,  without  any  application  therefor  having  been 
filed,  or  any  notice  thereof  to  defendant  m  the  action,  entered  an  order 
settinff  aeide  said  judgment,  and  granting  the  plaintiffs  time  to  file  an 
amenament  to  their  petition.  Held  that  the  court  had  no  jurisdiction, 
under  §  178  of  the  Code,  thus  to  change  the  record  in  the  absence  of, 
and  without  notice  to,  the  defendant;  and  that,  since  the  defendant  in 
that  cause  had  no  opportunity  to  except,  and  thus  lay  the  foundation 
for  an  appeal,  certiorari  would  lie  to  correct  the  error.  Code,  g  3216. 
Hawkeye  Ih$.  Co.  v.  Duffle,  175. 

7.  DlUECTINO    VERDICT:     EXAMPLE:      FRAUD    IN     CHATTEL    MORTOAOE. 

The  court  is  justified  in  directing  the  verdict  of  the  jury  where  there  is 
an  entire  absence  of  evidence  tending  to  establish  the  cause  of  action  or 
defense  alleged  in  the  pleadings.  (Sperrif  v,  Etheridge,  63  Iowa,  543.) 
And  so,  where  the  issue  related  to  the  validity  of  a  chattel  mortgage, 
while  there  may  have  been  some  evidence  of  a  fraudulent  intent  on  the 
purt  of  the  mortgagor,  yet,  since  there  was  an  entire  ^bsence  of  evidence 
of  such  intent  on  the  part  of  the  mortgagee,  the  court  was  justified  in 
directing  the  verdict  of  the  jury  on  that  point.  Cilizens'  Bank  v,  Rhu- 
tasel,  316. 

8.  Correction  op  record  after  term  on  conflicting  affidavits: 

DISCRETION  OF  TRIAL  COURT.  It  is  doubtfol  whether  a  court  should 
correct  its  record,  after  the  adjournment  of  the  term,  npon  affidavits, 
unaided  by  anything  in  the  record  or  in  the  recollection  of  the  judge 
which  tends  to  corroborate  the  affidavits;  but  a  refusal  in  such  case  to 
make  the  correction  sought,  where  the  affidavits  are  conflicting,  will  not 
be  reversed  on  appeal.  It  is  doubtful,  indeed,  whether  this  court  ought 
ever  to  interfere  in  such  cases,  unless  there  is  record  evidence  which 
shows  that  there  is  a  mistake  in  the  record  which  justice  requires 
should  be  corrected.    State  p.  Crosby,  3-52. 

9.  Allowing  reporter  to  read  notes  of  evidence  to  jury.    In  this 

case,  after  the  jury  had  retired  for  deliberation,  the  short-hand  reporter, 
under  order  of  the  court,  but  in  the  absence  of  the  court  and  counsel,  and 
without  the  knowledge  of  appellant  or  its  counsel,  went  into  the  jury 
room  and  read  from  his  notes  such  portions  of  the  evidence  as  the  jury 
called  for.  Held  that  the  proceeding  was  without  warrant,  and  that  on 
account  of  the  irregularity  a  new  trial  should  have  been  granted  on 
defendant's  motion.    Fleming  p.  Town  of  Shenandoah,  605. 

10.  Determination  of  attorney's  fees.    See  Attorney *s  Fees^  1. 

11.  Trial  of  criminal  case  without  plea.    See  Criminal  Law,  1. 

12.  Trial  without  reading  indictment,  or  making  opening  state- 
ment.   See  Criminal  Law,  22. 

13.  Use  of  deposition  in  other  cause  between  same  parties.    See 
Deposition,  1. 

14.  In  action  to  recover  chattels.    See  Detinue,  1, 2. 

15.  Action  for  personal  injury:   exhibition  of  wounds  to  jury- 
See  Evidence,  3. 
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16.  OoDKR  OP  INTRODUCING  EviDBNCB.    See  Evidence,  7. 

17.  RSADINa  PART  OF  DEPOSITION  TAKEN    BUT  NOT  USED  BT  ADVERSARY. 

See  Evidence,  IS. 

18.  MisJOiNER  OP  CAUSES.    See  Mechanic's  Lien,  5. 

See  AssioNMENT  por  Bbnepit  op  Creditors,  1,  2. 

PRACTICE  IN  SUPREME  COURT. 

1.  Dismissing  appeal  on  conflicting  affidavits.  Where  the  affi- 
davits relating  to  the  ^rounds  on  which  the  dismission  of  an  appeal  iR 
asked  are  conflicting,  the  dismission  will  not  be  granted.  Long  v,  Stniihj 
22. 

2.  Error  in  kind  of  proceedings  disregarded.    Although  this  action 

should  have  been  begyn  below  as  an  action  to  redeem  from  a  tax  sale 
instead  of  an  action  to  quiet  title,  yet.  as  no  objection  was  made  to  the 
form  of  the  action,  it  is  treated  anil  disposed  of  in  this  court  according 
to  its  real  nature  and  merits, — that  is,  as  an  action  to  redeem.    Id. 

3.  Cause  considered  as  presented  by  counsel.    Although  the  record 

does  not  necessarilv  show  that  a  certain  question  in  a  ca^e  was  raised 
below,  yet,  when  the  counsel  a^ee  in  preneatin^  the  cause  here  as  if 
such  question  were  properly  before  the  court,  it  will  be  so  considered. 
Wise  9.  Roihsehild  Bros.,Si. 

4.  Conflicting  evidence  to  sustain  finding  of  court.    This  court 

will  not  interfere  with  the  finding  of  a  court  or  jury  upon  a  question  of 
facts  where  the  finding  is  based  upon  conflicting  evidence.    Hughes  r. 
•     Sweeney,  93. 

5.  Costs  op  unnecessary  abstract.     Where  the  record  was  fully  and 

fairly  presented  by  appellant's  abstract,  the  costs  made  in  i>reparing  a 
useless  amendment  thereto  by  the  appellee  were  taxed  to  him,  though 
the  judgment  in  his  favor  was  affirmed.    Johnson  v.  Shank,  115. 

6.  Reviewing  rulings  on  challenges  to  jurors:  principles  stated. 

When  the  trial  court,  by  its  ruling  upon  a  challenge,  compels  a  party  to 
submit  his  cause  to  a  juror  who  is  prejudiced  against  him,  be  has  good 
ground  for  complaint  But  when  the  court  sustains  a  challenge,  and 
the  adverse  party  goes  to  trial  with  a  iury  formed  without  his  exhaust- 
ing the  peremptory  challenges  allowed  him  by  the  law,  this  court  ought 
tol>e  well  satisfied  that  the  challenge  was  sustained  without  any  cause, 
in  order  to  justify  a  reversal  on  that  ground;  and  the  record  in  this  case 
(see  opinion)  does  not  show  that  the  challenge  complained  of  may  not 
have  been  sustained  for  a  sufficient  cause.     Wisehart  v.  Dietz,  121. 

7.  Errors  not  assigned  not  considered.    Hand  v,  Langland,  185. 

8.  Conflicting  evidence  to  support  verdict.    This  court  will  not 

interfere  with  the  finding  of  a  jury  when  there  is  a  conflict  in  the  evi- 
dence.   Maxon  v,  Chicago,  M.  <S:  St.  P.  Wy  Co,^  226. 

9.  Instructions  not  duly  bxcispted  to  not  reviewed.    This  court 

will  not  review  rulings  U()on  instructions  which  are  not  excepted 
to  either  at  the  brial,  or  within  three  days  after  the  verdict.  Code,  g 
2789.    Id. 

10.  Costs  of  bringing  up  incompetent  evidence  taxed  to  parties 
introducing  it.  Although  defendants  prevail  on  the  appeal  of  this 
case,  still,  as  plaintiff  was  obliged,  in  presenting  her  appeal,  to  bring 
up  a  large  amount  of  incompetent  testimony  which  defendants  had 
taken,  a  proportionate  share  of  the  costs  is  taxed  to  defendants.  Sam- 
son V.  Samson,  25.3. 
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11.  Phb^umption  in  fayor  op  trial  court.  It  will  be  preramed  thai 
the  judgment  of  the  trial  court  in  allowing  attorneys  fees  was  based 
upon  proper  evidence  in  relation  thereto,  unless  the  contrary  affirma- 
tively appears  from  tho  record.    Kelso  v,  Fitzgerald,  266. 

12.  Abstract  denied:  when  transcript  not  consulted.  Where  a 
case  must  be  affirme J  upon  the  showing  made  by  appellant's  abstract, 
there  is  no  occasion  to  examine  the  transcript  to  see  whether  or  not  the 
abstract  is  correct,  even  though  appellee  denies  its  oorrectoess.    Id. 

13.  CoNPLiCT  OF  ABSTRAcrs:  WHEN  DISREGARDED.  When  a  cause  mast 
be  affirmed  on  such  portions  of  the  abitr<ict  as  are  not  danied.  the  court 
has  no  occasion  to  resort  to  the  transcript  to  settle  disputed  points  in  the 
record.    Norton  v.  Ambrosen,  270. 

14.  Jx7DQ]fENT  TOO  GREAT:  REsaTTiTUR:  COSTS.  Wheie  a  judgment 
appealed  from  is  erroneous  only  in  being  for  too  lar^  a  sam,  but  the 
appellee  admits  the  excess  and  offers  to  remit  it,  the  judgment  will  be 
modified  and  affirmed,  but  the  appellee  must  pay  the  costs  of  the  appeal. 
Gere  v.  Council  Bluffs  Ins.  Co.,  2/2. 

15.  AsAioNMENT  OP  ERRORS:  TIME  OP  FILING.  An  assignment  of  errofe 
not  filed  ten  days  before  the  first  day  of  the  term,  ana  not  until  after 
appellee's  argument  is  filed,  cannot  ba  considered.  Code,  §  3182;  BeUs 
V,  Cify  of  GUnicood,  52  Iowa,  124.    Russell  dt  Co.  v.  Johnston,  279. 

16.  Argument:  statbhents  outside  op  record:  district  judge 
assailed:  counsel  censured.'  One  of  the  counsel  in  this  cause  is  cen- 
sured for  making  in  his  argum3nt  in  this  court  a  sbatem3at  of  alleged 
facts,  outside  of  the  rei*ord,  an  1  claiminor  that  theyimpaach  the  judicial 
conduct  of  the  districc  judge  who  tried  the  case  balow.  Paine  r.  Frost, 
282. 

17.  Insufficiency  op  PEnTWN:  objection  too  late.  An  objection 
that  the  p3tition  is  not  suffi^iant  to  Ra<)tain  the  verdict  cannot  be  urged 

•    for  the  first  time  in  this  court.    Eshelntan  r.  Chicago,  U.  I.  dt  P.  IV y 
Co,,  296. 

18.  Trial  db  novo:  evidence:  abstract.  It  is  not  usually  necessary  or 
desirable  that  an  abstract  contain  in  fact  all  the  evidence,  in  order  to  a 
trial  de  novo,  but  only  such  as  is  necessary  to  a  proper  understanding  of 
the  facts  of  the  case,  and  when  the  abstract  purports  to  contain  all  th } 
evidence,  it  will  be  presumed  to  be  true  for  the  purposes  of  the  case, 
except  so  far  as  additional  evidence  is  set  out  by  the  appellee.  Huff  r. 
Farwell,  898. 

19.  Presumption  in  favor  of  trial  court.  Where  the  record  does  not 
affirmatively  show  that  tho  ruling  of  the  trial  court  was  wrong,  it  will  be 
presumed  to  have  been  right    Citizens*  Bank  v,  Rhutasel,  316. 

20.  Discretion  of  trial  court  in  allowing  amendment  not  intbr- 
fered  with.  This  court  does  not  interfere  with  the  discretion  of  trial 
courts  in  allowing  amendments  within  the  time  fixed  by  statute.  Ac- 
cordingly, an  order  allowing  an  amendment  to  the  answer,  in  the  nature 
of  a  cross-petition,  in  this  case,  when  it  wa?  called  for  trial,  will  not  be 
reviewed.    Mirlinj  n.  Berlin  jtot,  CR,  dt  ^,  R'y  Co.,  331. 

21.  Amended  abstract.  Where  appellee  files  an  amended  abstract,  it  will 
be  taken  as  true,  unless  denied  oy  appellant.    Kent  v.  Coquillard,  503. 

22.  Presumption  in  favor  of  trial  court.  Whore  the  record  as  pre- 
sented to  this  court  shows  that  the  trial  court  found  that  appellant  was 
duly  and  legally  served  with  process,  it  must  be  presumed,  in  the  absents* 
of  a  showing  to  the  contrary,  that  such  finding  was  bised  on  sufficient 
evideace.    Id, 
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23.  Trial  db  koyo:  evidenoe  wanting.  A  trial  de  novo  cannofc  be  had 
where  it  is  not  sho  vo  by  the  abstract  that  the  evideDce  was  ever  certified 
by  the  trial  jad^e,  and  it  is  in  no  way  made  to  appear  that  all  the  evi- 
dence is  contained  in  the  abstract    Boyle  r.  MalUUt  516. 

24.  Insufficient  record:  judgment  affirmed.  A  reversal  cannot  be 
had  for  alleged  error  in  refasing  a  change  of  venue  in  a  criminal  case, 
when  the  record  fails  to  show  the  grounds  on  which  the  change  was 
asked.    State  v.  Ball,  517. 

25.  Verdict:  evidence  to  support.  There  being  some  evidence  to  sao- 
port  the  verdict,  it  will  not  be  disturbed  in  this  court,  Gunsel  r.  Mc- 
Donnell, 521. 

26.  Criminal  case:  appellant*8  abstract  illegible:  cause  re- 
viewed on  abstract  of  attorn by-genbrAlL.  Defendant  had  leave 
to  present  his  appeal  in  writing,  but  his  abstract  was  almost  illegible, 
and  was  otherwise  defective.  The  attorney-general  filed  a  complete 
abstract  of  the  record,  which  was  not  denied,  and  the  appeal  was  dis- 
posed of  on  this  abstract    State  v,  Peterson^  564. 

27.  (Conflicting  evidence:  yerdict  not  disturbed.  Since  the 
evidence  was  conflicting  as  to  the  amount  of  plaintiff 's  damages,  the 
verdict  cannot  be  disturbed  on  appeal  on  the  ground  that  the  award  was 
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excessive.    McClean  v,  Chicago^  I,  dt  D,  R'y  Co.,  563. 

28.  Effect  of  mere  denial  of  appellant's  abstract,  no  transcript 
BEING  FILED.  Appellant's  abstract  in  this  case  stated  that  it  contained 
*'  all  the  evidence  introduced,  and  all  offers  of  evidence  made,  on  the  trial, 
together  with  all  the  objections  made  and  exceptions  taken  by  counsel, 
and  all  rulings  of  the  court  upon  said  trial,  and  the  entire  record  in  said 
cause,''  and  the  abstract  on  its  face  appBared  to  be  what  it  claimed  to 
be.  Appellee  filed  an  abstract  stating  that  appellant's  abstract  was  not 
correct;  that  it  did  not  contain  all  the  evidence  in  a  condense!  or  other 
form ;  that  it  did  not  contain  over  one- third  of  the  evidence  taken  on 
the  trial,  and  that  what  it  did  contain  was  disconnected  from  the  order 
in  which  it  was  introduced.  But  no  transcript  was  filed  from  which 
this  court  could  determine  the  questions  thus  raised.  Held  that  under 
such  circumstances  appellant's  abstract  must  be  taken  as  true,  and  the 
cause  reversed  for  errors  appearalg  therein.    Allen  v,  Br y son,  591. 

29.  Evidence  not  objected  to  below.  Objections  to  evidence  cannot 
be  raised  for  the  first  time  on  appeal  to  this  court.    Id, 

30.  Equity  case:  evident  mistake  in  pleading:  cause  reversed  and 
REMANDED  WITH  LEAVE  TO  AMEND.  Ordinarily  this  court  has  no 
power  to  remand  an  equity  case  triable  de  novo  but  must  try  and  deter- 
mine it  on  the  record  presented;  but  there  are  exceptions  to  the  rule,  and 
it  has  been  held  that  the  power  to  remand  exists  when  it  is  necessary 
for  the  purpose  of  effectuating  justice.  (See  cases  cited.)  *  And  in  this 
case,  where  there  was  an  evident  mistake  in  the  pleadings,  which  was 
not  discovered  until  after  the  appeal,  on  account  of  which  a  judgment 
rendered  upon  the  record  would  be  uiyust,  held  that  the  cause  should 
be  remanded  with  leave  to  the  parties  to  replead,  and  to  introduce  such 
further  evidence  as  they  might  desire.     White  v.  Farlie,  628. 

31.  Report  of  referee:  evidence  to  support.  The  report  of  a  referee, 
like  the  verdict  of  a  jury,  will  not  be  disturbed  on  appeal  when  there  is 
any  evidence  which  tends  to  support  it.    Brainard  r.  Simmons,  646. 

82.  Errors  not  argued  not  considered.  Errors,  though  assigned,  will 
not  be  considered  unless  urged  in  argument    Ooodnow  v.  Wells,  651. 
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33.  Chavobof  ybnub:  objection  por  fcbst  timb  on  appba.l.  Aj  the 
abstract  does  not  show  that  any  objection  was  made  below  to  the  change 
of  Tenue  here  complained  of,  sach  complaint  cannot  now  be  oonsiderM. 
Ooodnow  V.  Plumb,  661. 

34  Etidbhob:  iHADicneiBLB  uhdbb  issubs:  objbction  too  latb  on 
APPEAL.  Where  evidence  which  is  material  to  the  real  controversy 
between  the  parties,  bat  which  is  not  admissible  under  the  issues  as 
made  by  the  pleadings,  is  admitted  without  objection  in  the  lower  court, 
it  cannot  be  objected  to  for  the  first  time  in  tlus  court  Council  Bluffs 
Lodge  v.  Billups,  674. 

35.  Reliance  on  depense  not  pleaded:  objection  too  late  on 
APPEAL.  An  objection  that  a  defense  relied  on  was  not  pleaded  cannot 
be  raised  for  the  first  time  in  this  court.    B^ers  r.  Harris,  685. 

36.  Presuicption  as  to  evidence  on  motion  for  chanob  of  venue. 
In  the  absence  of  a  contrary  showing,  it  will  be  presumed  that  the  court 
below  acted  upon  sufficient  evidence  in  allowmg  a  change  of  venue; 
and,  though  no  such  evidence)  is  found  in  an  abstract  purporting  to  con- 
tain all  the  evidence,  yet  such  presumption  will  be  entertained,  for  the 
abstract  must  be  supposed  to  refer  only  to  the  evidence  taken  on  the 
trial  subsequent  to  the  change  of  venue.    Goodnow  r.  Litchfield,  691. 

37.  CONBTDBRATION  OF  QUESTIONS  NOT  LIMITBD  BT  RBABONINO  OF  COUN- 
SEL. Where  questions  are  properly  brought  to  the  notice  of  this  court, 
the  court's  consideration  of  them  is  not  limited  to  the  reasons  urged  by 
counsel  in  argument;  and  if  obiections  properiy  arising  seem  to  the 
court  to  be  well  taken  they  will  be  sustained,  even  though  the  reasons 
urged  by  counsel  in  support  of  them  must  be  discarded,  and  sound  rea- 
sons substituted.    Bond  v.  Wahaeh,  St.  L.  <ft  P.  fi V  Co.,  712. 

38.  The  theory  of  a  cause  must  be  adhered  to.  The  theory  of  a  cause 
cannot  be  changed  on  appeal;  and  where  an  action  for  treble  damages 
was  brought  under  one  statute,  the  right  to  recover  actual  damages 
under  another  statute  cannot  be  considered  on  appeal.    Id. 

39.  Cause  not  divided.    Where  a  judgment  in  a  law  action  is  based  on' 
several  independant  counts,  and  it  is  found  erroneous  as  to  some  of  the 
counts,  it  wul  not  be  affirmed  as  to  part  and  reversed  as  to  part,  but  the 
case  as  a  whole  will  be  reversed  an^  remanded.    Id. 

40.  Constitutional  questions  considered  with  reluctance.  This 
court  will  not  consider  constitutional  qaestions  unless  it  is  necessary  for 
the  disposition  of  the  case.    Id. 

41.  Strikcno  out  amended  abstract.  An  amended  abstract  filed  by 
appellant,  made  necessary  on  account  of  a  chan^  of  the  record  in  the 
trial  conrt  upon  appellee's  motion,  cannot  be  stricken  out,  even  though 
no  service  thereof  was  made  on  appellee.    Peterson  v.  Adamion,  739. 

42.  Objection  to  kind  of  proobbdinos:  too  late  on  appbal.  See 
Administrator,  2. 

43.  Error  without  pbbjudicb:  no  bbvbbsal.  See  Criminal  Law,  1.4; 
Evidence,  18;  Instructions,  10. 

44.  Errors  must  appear  of  be(;obd.  See  Criminal  Law,  18;  Evi- 
dence, 25. 

45.  Discretion  of  trial  court  bbspbcttbd.    See  Practice,  8. 

See  Appeal  to  Supbbmb  Coubt. 
Assionmbnt  or  Ebbobs. 
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PRESCRIPTION. 
1.  Loss  BT  CITY  OF  STREET  BY  KON-usBR.    See  Citles  and  Towns,  2. 

PRINCIPAL  AND  AGENT. 

1.  Ratification:  instruction.    An  instruction  given  in  this  case  (see 

opinion)  considered  and  held  to  have  been  f^^^i^  ^th  the  intention  of 
presenting  the  question  of  estoppel,  and  not  of  ratification ;  or,  if  desijrna- 
ted  to  present  the  qaesHon  of  ratification,  it  is  erroneoas,  because  it 
omits  some  of  the  essential  elements  of  ratification,  and  takes  from  the 
juij  the  determination  of  defendant's  purpose  and  meaninsr  in  the  acts 
relied  upon  as  constituting  a  ratification.    Eikenberry  v,  Edwards,  14. 

2.  Notice  to  agent:  how  far  binding  on  principal.    A  principal  is 

not  bound  by  his  agent's  knowledge  of  facts  learned  a  year  prior  to  the 
agency,  in  a  transaction  which  the  agent  was  conducting  on  his  own 
account,  unless  it  is  shown  that  such  knowledge  was  present  in  the 
agent's  mind  at  the  time  of  the  transaction  for  his  principal.  Yerger 
!?.  Barz,  56  Iowa,  76,  followed.    Lu,nt  v.  Neeley,  97. 

3.  Prfncipal  BOUND  BY  agent's  knowledge:  EXAMPLE.    "Where  plaint- 

iff purchased,  through  his  agent,  a  note  and  mortgage,  and  the  ag^nt 
at  the  time  knew  that  the  holder  of  the  mortgage  had,  for  a  valuable 
consideration,  agreed  to  release  a  portion  of  the  mori^ged  promises 
from  the  operation  of  the  mortgage,  held  that  the  principal  was  bound 
by  his  agent's  knowledge,  and  tooK  the  mortgage  subject  to  such  agree- 
ment.   Huff  V,  Farmll,  298. 

4.  Action  for  services:  counter-claim  for  money  received  and 

NOT  accounted  FOR:  BURDEN  OF  PROOF.  Plaintiff  sued  for  a  bal- 
ance of  his  salary  as  defendant's  pay-master.  Defendant  set  up  a 
counter-claim  for  $100,  which,  it  alleged,  plaintiff  had  received,  with 
other  money,  for  disbursement,  and  had  not  accounted  for.  Plaintiff's 
defense  was  that,  if  the  money  came  into  his  hands,  it  was  lost  through 
no  negligence  on  his  part.  Held  that  the  burden  of  proof,  under  the 
issues,  was  upon  plaintiff  to  establish  his  defense,  and  not  upon  defend- 
ant to  negative  it;  andj  there  being  som3  evidence,  at  least,  that  plaint- 
iff received  the  money  in  Question,  an  instruction  asked,  expressing  the 
doctrine  above  announced,  should  have  been  given.  Becket  v,  Iowa 
Improvement  Co,,  SSI, 

5.  Power  of  agent  to  bind  principal  limited  to  business  in  hand: 

^EXAMPLE.  Where  the  business  about  which  an  agent  was  employed 
related  solely  to  the  examination  and  repair  of  a  machine  which  his 
principals  had  sold  to  defendant,  under  an  agreement  that  if  they  failed 
to  make  it  do  good  work,  they  would  replace  it  with  a  new  machine, 
held  that  the  agent  could  not  bind  his  principals  by  directing  a  different 
,  disposition  of  the  machine,  upon  its  failure,  from  that  provided  for  in 
the  contract,  nor  by  his  statement  that  they  were  unable  to  furnish  a  new 
machine.    Davis*  Sons  v.  Robinson,  355. 

6.  Principal  affected  by  agents'  fraud.    A  party  can  have  no  benefit 

iVom  fmud  practiced  by  his  agent  on  his  benalf.  Butler  v.  Barkley, 
491. 

7.  Sale  OF  land:  excess  of  authority:  specific  performance.   The 

evidence  in  this  caso  (see  opinion)  shows  that  the  agent  with  whom 
plaintiff  dealt  in  the  purchase  of  the  land  in  question  was  a  special 
ngent.  whose  limited  authority  was  known  to  plaintiff,  and  that  the 
contract  was  in  excess  of  such  authority.  Held  that  the  principal  was 
not  bound  bv  the  contract,  and  that  specific  performance  could  not  be 
decreed.    Siebold  r.  Davis,  560. 
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8.  SALBOFLikND  OK  COMIC CSSIOK:  DUTT  OF  PBIMCIPAL  TO   MAKE  CLEAB 

TiTLB.    See  Contract,  3. 

See  AoBNOT  akd  Agent. 
Pbomissobt  Note,  1. 

PRINCIPAL  AND  SURETY. 

1.  Action  against:  bight  to  plead  claisc  of  principal  alone  as 
cooNTBR-CLAiM.  A  surcty  may  set  up  any  defense  that  would  be 
available  to  his  principal,  and  so  the  principal  and  surety,  when  sued  on 
their  obligration,  may  set  up  as  a  counter-claim  any  demand  which  the 
principal,  if  sued  alone,  mi^ht  plead  as  a  counter-claim.  Section  2659 
of  the  Code  does  nat  apply  to  such  a  case.    Reeoet  v.  Chambers^  81. 

See  SuBBTT. 
PRIORITY  OP  RIGHTS. 

1.  Between  CREDITORS  op  insolvents:  jurisdiction.  See  Assiirnment 
for  Benefit  of  Creditors,  2. 

?.  Between  attaching  creditob  and  administbator.  See  Attach- 
ment, 2. 

3.  As  between  pledgee  and  mobtgagee  of  chattels.    See  Chattle 

Mortga^,  4. 

4.  As  BETWEEN  ALLO.WANCE  TO  WIDOW   AND  CLAIM  OF   CBEDITOB.      See 

Estates  of  Decedents.  2. 

5.  As    BETWEEN     EOUITY    OF    GRANTORS     AND     ATTACHMENT    AGAINST 

GRANTEE.    See  vendor  and  Vendee,  1 . 

See  Mortgage,  3,  4,  7. 

PROMISSORY  NO  I E. 

1.  Deposit  to  pay:  deposit  stolen:  agency  of  depositary:  who  to 

BEAR  LOSS.  Plaintiff's  place  of  business  was  at  A.,  but  it  held  defendant  *8 
note  payable  at  the  town  of  I.,  but  the  person  or  place  in  I.  to  whom  or 
at  which  payment  was  to  be  made  was  not  desifi^nated.  Defendant  left 
enough  of  money  to  pay  the  note  with  one  M.  at  I.,  and  notified  plaint- 
iff thereof,  whereupon  plaintiff  wrote  to  M.  to  brinpr  or  send  the  money 
to  A.  But  the  money  was  afterwards  stolen  from  M.^s  house.  Held 
that  the  deposit  with  M.  was  not  a  payment  of  the  note,  and  did  not 
stop  the  aconmulation  of  interest;  that  M.  was  in  no  sense  the  asrent  of 
plaintiff,  and  that  the  facts  stated  were  no  defense  to  an  action  on  the 
note.    First  Nat,  Rank  of  Alhia  v.  Free,  11. 

2.  Guarantor:  who  is:  dfeense  of  usury  by.    One  who  writes  on  the 

back  of  a  note,  **I  hereby  indorse  the  within  note,*'  and  signs  his  name, 
is  a  guarantor,  under  section  2089  of  the  Code,  the  same  as  if  he  had 
indorsed  in  blank,  and  as  guarantor  he  may  set  up  as  a  defense  to  an 
action  on  the  note  usury  in  its  inception.  See  autnorities  cited  in  opin- 
ion.   Conger  <S:  Michael  v,  Babhet,  13. 

3.  Combined   with  chattel  mobtgagb:   negotiability.    Where  a 

promissory  note,  negotiable  in  itself,  was  giyen  in  the  purchase  of  a  cer- 
tain chattel,  and  coupled  with  the  note,  in  the  same  instrument,  was  a 
mortgage  upon  the  chattel  to  secure  the  note,  and  under  the  mortgage, 
as  properly  construed,  (see  chattel  mortgage,  5,)  the  mortga^  was 
en  titled  to  take  possession  of  the  chattel  whenever  he  might  feel  insecure. 
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btit  not  to  sell  it  in  payment,  or  part  payment,  of  the  note  until  after 
the  maturity  of  the  note,  held  that  the  instrument  was  nesrotiable,  since 
(he  debt  evidenced  thereby  was  not  subject  to  be  diminished  before  its 
maturity.  Smith  v.  Marland,  59  Iowa,  654,  distinguished.  Bank  of 
Carroll  v.  Taylor,  572. 

4.  Intebest:  whethkb  payable  annually  or  not:  construction. 

The  notes  declared  on  bore  interest  at  the  rate  of  seven  per  cent  per 
annum,  and  each  contained  the  following  clause:  '*  If  interest  thereon 
is  not  promply  paid  annually,  the  same  becomes  a  part  of  the  principal, 
and  shall  bear  the  same  rate  of  interest/'  Held  that  it  was  optional 
with  the  maker  whether  he  would  pay  the  interest  annually  or  not,  and 
that  no  action  on  the  notes  could  b«  maintained  until  the  principal  was 
due.     Wood  p.  Whisler,  676. 

5.  Extension  of  time:  release  of  surety.    A  promise  made  by  the 

holder  of  a  note  to  the  principal  maker,  without  any  consideration  to 
support  it,  to  extend  the  time  of  payment  for  one  year,  is  not  a  contract 
binding  upon  the  holder,  and  will  not  operate  to  discharge  a  surety  who 
does  not  consent  to  the  extension  of  time.    Byers  v,  Harris^  685. 

6.  Purpose  for  which  given:  language  of  aided  by  language  of 

collateral  mortgage,  a  writing  on  the  back  of  a  note  purported 
to  state  the  extent  of  the  makers'  liability,  but  a  reformation  of  the 
writing  was  sought  in  order  to  make  it  show  the  real  agreement  of  the 
parties.  Held  that  the  recitations  of  certain  mortgages  subsequently 
executed  by  the  same  makers  to  secure  the  note  were  properly  considereii 
in  arrivinjor  at  the  intention  of  the  parties.  Commercial  Exchange  Bank 
r.  McLeod,  718. 

7.  Signature  denied:  burden  of  proof.    Where  the  signature  to  the 

note  sued  on  was  denied  under  oath  the  burden  was  on  plaintiff  to 
ef«tablish  that  it  was  genuine.  Code,  §  2730.  Miller  v.  House  dt  Lauh, 
737. 

8.  Firm  name  signed  by  clerk:  authority:  evidence:  conduct  of 

partner.  The  note  sued  on  was  payable  by  the  firm  to  one  of  the 
partners,  and  the  payee  indorsed  it  to  plaintiff's  intestate;  but  it  was 
shown  that  the  firm  name  was  signed  to  the  note  by  the  clerk  whose 
general  authority  did  not  extend  to  signing  notes  for  the  firm.  Held 
that  the  acceptance  and  indorsement  of  the  note  by  the  partner  did  not 
prove  that  the  note  was  signed  b^  authority  of  the  firm.  His  acts  of 
acceptance  and  indorsement,  having  been  in  his  own  behalf  only,  were 
not  binding  upon  the-  firm.    Id, 

9.  Dkijvery  by  custodian  to  maker  without  payment:  who  liable 

TO  owner.    See  Estates  of  Decedents,  4. 

PUBLIC  LANDS. 

1.  Des  Moines  rcver  grant:  when  lands  became  taxable:  revision 
OF  1860,  §  711.  Lands  acquired  from  the  state  of  Iowa  under  the  Des 
Moines  river  grant  became  taxable  the  ^^ar  after  the  purchase  thereof 
from  the  state,  under  §  711  of  the  Revision  of  1860,  regardless  of  the 
date  when  the  land  was  confirmed  to  the  state  by  act  of  congress.  Such 
confirmation  related  back  to  the  date  of  the  purchase  from  the  state,  and 
inured  to  the  benefit  of  the  purchaser.  See  cases  cited  in  opinion. 
Goodnow  r.  WelU,  654;  Goodnow  v,  Litchfield,  691. 

PUBLIC  POLICY. 

1.  Contracts  in  restraint  of  trade.    See  Contract,  6. 

2.  Forestalling  action  of  public  officers.    See  School  Directors,  2. 
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PUNISHMENT. 

1.  On  second  conviction  after  appbai^    See  Crimioal  Law,  11. 

2.  For  Larceny.    See  Crimmal  Law.  21. 

QUESTIONS  OF  LAW  AND  FACT. 
See  Chattel  MoRTOAas,  2. 
County,  2. 
Railroads,  8, 19. 

_  _  QUITCLAIM  DEED. 

1.  Grantee  in  charged  with  notice  of  eqihtibs.    See  Innocent  Pur- 
chaser, 2. 

RAILROADS. 

1.  Employe  IN  goal-house:  injury  by  neoliobncb  of  co-employe: 

company  not  liable.  One  employed  in  a  railroad  coal-bouse,  and 
injured  by  tbe  ne^Ii^rence  of  a  co-employe  while  loading  coal  npon  a 
car,  cannot  recover  of  the  company,  because  the  injury  in  such  case  is 
not  in  any  manner  connected  with  the  use  and  operation  of  the  railroad. 
Foleif  r.  Chicago,  R.I.  <t  F.R'y  Co.,^  Iowa, 614,  and  Malone  v. 
Burlington,  C.  R.  <it  N.  R'y  Co.,  61  Id.,  326,  and  65  Id.,  417,  followed. 

Luee  V.  Chicago,  St.  P.,  M.  dt  0.  R'y  Co.,  lb. 

• 

2.  Injury  TO  employe  BY  exposure  to  cold:  nbgliobnce:  contribu- 

tory NBOLiGBNCE.  Plaintiff,  under  a  ^'section  boss,*'  went  on  a  hand 
car,  with  tbe  '*bo6s**  and  another  man.  on  a  very  cold  mominfi:»  to  work 
on  a  distant  part  of  the  road.  Plaintiff  twice  remarked  that  he  believed 
bis  feet  were  freezingv  and  requested  that  tHe  cor  be  stopped  and  he  be 
allowed  to  walk,  but  the  reauests  were  not  made  with  that  deflrree  of 
earnestness  and  urgency  witn  which  men  usually  make  known  their 
wants  when  their  personal  safety  depends  on  the  thing  wanted;  and 
so  tbe  car  was  not  stopped,  thougli  plaintiff  had  it  in  his  power  to  stop  it 
by  the  use  of  the  brakes,  and  it  would  not  have  been  an  act  of  insubordi- 
nation for  him  to  do  so.  Besides,  plaintiff  might  have  availed  himself 
of  shelter  and  a  fire  after  their  arrival  at  their  destination,  but  he  did  not 
do  so,  but  proceeded  to  shovel  snow  till  about  2  o*clock  p.  m.,  when  he 
said  that  his  feet  were  frozen,  and  he  was  taken  home.  By  the  freezing 
of  his  feet  he  was  permanently  injured.  Held  that  tbe  *'boss'*  was  not 
^ilty  of  negligence  for  which  the  company  was  liable,  but  that  plaint- 
iff was  guilty  of  contributory  negligence,  and  could  not  recover. 
Farmer  v.  Cent.  Iowa  R'y  Co.,  186. 

3.  Tax  IN  aid  op:  forfeiture  by  alienation  of  road  injunction. 

Manning  v.  Mathews,  66  Iowa,  675,  followed.  Mathews  v.  Winehell, 
149;  Drennan  v.  Graham^  161. 

4.  Personal  INJURY  to  brakbman:  contributory  neqligbncb:  evi- 

dence OF  custom.  In  an  action  by  a  brakeman  for  a  personal  injury 
caused  by  the  negligence  of  defendant's  engineer,  it  was  competent  for 
plaintiff,  in  order  to  show  that  he  was  not  guilty  of  contributory  negli- 
gence, to  prove  that,  in  performing  the  duty  in  which  he  was  engaged 
when  he  received  the  injury,  he  adopted  the  course  usually  pursued 
under  the  same  circumstances  by  men  in  that  calling,  though  in  the 
emplovment  of  other  companies.  Jeffrey  v.  Keokuk  dt  D.  M.  R^y 
Co.,  56  Iowa,  546,  followed.  WhitseU  v.  Chicago,  R.  I.  db  P.  R*y  Co., 
150. 
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5.  ■; :  OPINION  OF  WITNESS.    In  such  case  it  is  not  competent 

for  a  witness,  thoufrh  himself  a  brakeman,  to  state  that  if  he  haa  been 
in  plaintiff 's  place  he  would  have  done  as  plaintiff  did.    Id. 

6.  :  OPINION  OP  BRAKEMAN  AS  TO  EFFECT  OF  TURNING  ON  STEAM. 

One  shown  to  have  experience  as  a  brakeman  is  competent  to  testify  as 
to  the  effect  produced  upon  a  train  of  cars  by  the  sudden  turning  on  of 
steam  after  the  speed  of  the  train  has  been  checked  by  the  brakes.    Id. 

7.  InJURT  TO  brakeman:  presumption  of  care  FROM  NATURAL 

instincts:  when  it  dobs  not  obtain.  The  instinct  of  self-preserva- 
tion may,  in  the  absence  of  direct  evidence,  be  allowed  some  weight  as 
raising?  an  inference  of  care  on  the  part  of  one  incurring  danger;  but 
when  the  facts  of  the  transaction  are  proved  by  direct  testimony,  the 
fact  of  care,  or  the  want  of  it,  is  to  be  aetermined  from  those  facts,  and 
there  is  no  room  for  mere  presumption.  Waif  v.  Illinois  Cent.  R%/  Co., 
40  Iowa,  845,  distinguished.  Danlavy  9.  Chicago,  B.  I.  dt  P.  R'y  Co., 
66  Iowa,  435,  followed.    Id. 

8. :  contributory  nbolioencb:  question  of  law  ob  fact: 

RULE  STATED.  Where  the  facts  bearing  on  the  question  of  contribu- 
tory negligence  are  such  that  but  one  conclusion  can  reasonably  be 
drawn  from  them,  it  is  the  province  of  the  court  to  determine  that  con- 
clusion. But  if  from  the  facts  different  minds  might  reasonably  reach 
different  conclusions,  the  parties  are  entitled  to  have  the  question  sub- 
mitted to  a  jurv ;  and  in  this  case  held  that  the  question  was  properly 
so  submitted.    See  opinion  for  iacts  and  authorities.    Id. 

9.  Taxation  of:  code,  1317;  constitutionality:  uniform  operation 

of  laws.  Section  1317  of  the  Code,  providing  for  the  assessment  of 
railroads  every  year,  while  real  estate  is  assessed  only  every  alternate 
year,  hfld  not  repugnant  to  article  1,  §  6,  of  the  constitution  of  Iowa, 
nor  to  the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  as  discriminating  against  railroads.  Cent.  Iowa  R'y  Co.  v.  Board 
of  Supervisors,  199. 

10.  Condemn ATroN  of  rtght  of  way:  appeal:  view  by  jury:  discre- 
tion of  court.  Section  2790  of  the  Code  leaves  it  to  the  discretion  of 
the  trial  court  whether  or  not  the  jury  shall  view  the  premises  in  con- 
troversy, and  this  court  cannot  interfere  with  the  exercise  of  such  dis- 
cretion. So  held  in  this  ca^, — an  appeal  from  an  award  by  commis- 
sioners of  damages  for  right  of  way  for  a  railroad.  Clayton  v.  Chicago. 
I.  it  D.  B'y  Co.,  238. 

11.  Right  of  way:  instruction:  basement.  While  the  right  of  way 
for  a  railroad  condemned  under  the  statute  is  an  easement,  and  the  fee 
remains  in  the  owner  of  the  land  condemned,  yet  it  is  not  proper  so  to 
instruct  a  jury  in  an  appeal  from  condemnation  proceedings,  unless  it  is 
made  to  appear  that  the  fee,  burdened  with  the  easement,  is  of  some 
determinative  value  to  the  owner,  which  is  not  ordinarily  the  case. 
Cummings  v.  Des  Moines  <t  8f.  Louis  R*y  Co.,  63  Iowa,  397,  and  Hoh 
lingsworth  v.  Same,  Id.,  443,  followed.    Id. 

12.  — ; — :  RIGHT  OF  OWNER  TO  CROSS:  INSTRUCTION.  An  instruction 
which  assumes  that  the  owner  of  land  condemned  for  right  of  way  for 
a  railroad  has  a  right  to  cross  and  recross  it,  superior  to  the  right  of  the 
company  to  use  it  for  railway  purposes,  is  erroneous,  and  was  properly 
refused  in  this  case.    Id. 

13.  Cattle-guards:  where  they  must  be  maintained:  code.  §  12S8. 
Under  th**  provisions  of  Cdle,  §  12^^,  a  railroad  company  must  main- 
tain a  cattle-guard  wherever  its  road  enters  or  leaves  **  fenced  land,'' 
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whether  the  fenced  land  be  the  land  of  another  or  its  own  right  of  way. 
Jiobinson  v,  Chicago,  R.  I,  dt  P.  R*y  Co.,  292. 

14.  Condemnation  OP  BIGHT  OP  way:  papers  lost:  other  kvidknce. 
The  condemnation  papers  for  the  right  of  way  in  question  being  lost, 
the  facts  of  condemnation  and  the  payment  of  the  award  to  the  plaint* 
iff  were  sufficiently  established  for  the  purposes  of  the  case  by  other  evi- 
<1ence.  See  opinion.  Marling  v,  Burlington,  C.  B.  dt  N.  E*g  Co,, 
831. 

15.  :  EVIDENCE  or  SUCCESSION  to  rights  op  condemning  com- 
pany. Where  it  was  shown  by  parol  that  the  condemning  company 
had  changed  its  name,  and  that  tne  defendant  held  under  a  conveyance 
from  one  who  purchased  the  right  of  way  At  a  foreclosure  sale  in  an 
action  brought  against  the  condemning  company,  in  its  new  name,  held 
that  this  was  sufficient  evidence  that  defenaant  had  succeeded  to  the 
rights  of  the  condemning  company,  especially  where  there  was  no 
adverse  claim  made  by  the  condemnmg  company  or  any  one  claiming 
under  it.    Id. 

16.  :  non-user:  statute  op  limitations:  estoppel.  The  evi- 
dence (see  opinion)  fails  to  establish  plaintiff's  claim  that  the  right  of 
way  in  question  had  been  abandoned  for  more  than  ten  years;  and, 
besides,  he  is  precluded  from  insisting  upon  such  abandonment  by  his 
agreement,  made  with  defendant's*  leasee,  whereby  said  lessee  con- 
structed, and  has  ever  since  maintained,  the  very  road  of  which  he  now 
complains.    Id. 

17.  Injury  to  car-coupler:  duty  op  pireman  to  avert  danger 
AP.TER  ITS  discovery:  INSTRUCTION.  Plaintiff's  intestate  died  of  an 
ini'ury  received  while  attempting  to  couple  cars  on  defendant's  road. 
Plaintiff  seeks  to  recover  on  the  ground  that  defendant's  employes  were 
negligent  in  moving  the  cars  with  too  much  speed.  The  court  instructed 
the  jury,  in  substance,  that  if  the  speed  of  the  train  was  uncommon, 
and  the  danger  unusual,  and  the  speed  xras  such  as  to  indicate  a  strong 
probability  that  decedent  would  gvH  hurt  when  he  went  between  the 
cars,  then  it  was  the  duty  of  the  fireman  to  do  whatever  he  could,  by 
reasonable  promptness,  to  avert  the  accident  after  he  saw  the  decedent 
go  into  the  position  of  danger,  field  that  the  instruction  was  correct. 
Deems  r.  Chicago,  R.  L  dt  P,  R'y  Co.,  4:)5. 

18.  :  evidence:  rules  op  company.  Certain  rules  of  the  defend- 
ant company  regarding  the  duty  of  train-men  in  the  management  of 
trains  construed,  and  held  to  have  been  properly  admitted  in  evidence 
in  this  case  on  behalf  of  plaintiff.    Id. 

19.  Usual  speed  op  trains:  question  por  jury.  Whether  the  speed 
of  the  train  in  question  was  usual  and  prooer  under  the  circumstances 
was  for  the  jury  to  determine  from  the  eviaence.    Id. 

20  Death  op  employe  through  company's  negligence:  evidence 
OP  damages:  lipb  tables.  Where  the  evidence  showed  that  the 
deceased,  who  came  to  his  death  through  defendant's  negligence,  was 
twentv-five  years  of  age,  and  that  he  was  an  active,  industrious  man,  in 
good  health,  with  a  common  education,  and  that  at  the  time  of  his  death 
he  was  earning  from  $40  to  $45  per  month,  these  facts  were  sufficient  to 
authorize  an  award  of  substantial  damages,  without  the  introduction  of 
Lfe-tables  to  show  the  probable  duration  of  decedent's  life,  had  he  not 
been  killed:  and,  in  the  absence  of  a  claim  that  the  amount  awarded 
was  excessive,  the  verdict  should  not  be  disturbed.    Id. 

21.  Occupation  op  alley,  diminution  op  rental  value  op  propehty: 
evidence.     Where  the  question  related  to  the  diminution  of  the  rental 
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value  of  town  property  by  reason  of  the  constraction  and  operation  of  a 
railway  over  and  along  an  adjacent  alley,  held  that  it  was  proper  to 
show  how  the  occnpants  of  tho  property  were  annoyed  by  tne  noise, 
escape  of  fire  from  engines,  etc.,  by  tne  operation  of  the  road.  Wilson 
V.  Des  Moines,  0.  it  S.  R"y  Co,,  609. 

22.  :  ACTION  BY  ABUTTINO  LOT  OWNEB:  SUBSBt^UBNT  ASSBSSMKNT 

OF  DAMAGES  0:i  COaiPA NT's  MOTION  NO   BAR  TO    ACTION!   EVIDENCE. 

Defendant  built  its  road  along  an  alley  ac^acent  to  plaintiff 's  town 
property,  without  first  compensating  plaintiff  for  his  damages,  as 
required  by  §  464  of  the  Code.  Plaintiff  brought  this  action  to  recover 
his  damans.  Defendant  pleaded,  as  in  bar  of  the  further  prosecution 
of  the  action,  that  subsequent  to  the  beginning  of  the  action  it  caused 
plaintiff 's  damages  to  be  ascertained,  in  the  manner  provided  by  law, 
and  that  such  assessment  was  m  ide  as  of  the  tims  when  the  road  was 
constructed  in  the  alley,  and  interest  was  computed  thereon  up  to  the 
date  of  assessment,  and  that  plaintiff  had  appealed  from  the  award. 
Evidence  offered  in  support  of  thisjdefense  was  excluded  upon  plaintiff  *s 
objection.  Held  that  it  was  rightly  excluded,  because  there-  was  no 
warrant  in  law  for  the  assessment  of  plaintiff's  damages  suffered  prior 
to  the  date  of  the  assessment,  and  that  the  plea  was  no  defense  to  the 
action  as  to  such  damages.    Id. 

23.  Damages  FOR  RIGHT  OF  way:  evidence  on  appevl  from  award: 
OPINION  OP  OWNER  AS  TO  USB  OF  PROPERTY.  Where  the  owner  of 
land  taken  for  railway  purposes  h  id  testified  to  the  value  of  the  tract 
before  and  after  the  right  of  way  had  been  appropriated,  it  was  proper 
to  allow  him  to  show  tne  basis  of  his  estimate  by  testifying  further  that 
the  property,  before  the  appropriation,  was  adapted  to  residence  pur- 
poses, bat  that  it  was  not  so  adapted  afterwards.  McClean  v,  Chicago, 
/.  d^  D,  R'y  Co,,  563. 

24.  :  ROAD-BED  PARTLY  IN  8TBBBT  AND  PARTLY  ON   PLAINTIFF'S 

L  VND.  Where  the  bed  of  defendant's  railway  wjis  partly  on  plaintiff 's 
land,  and  partly  on  the  city  street  ac(jacent  to  the  land,  plaintiff  was 
entitled,  in  the  proceeding  to  assess  his  damages,  to  be  compensated 
not  only  for  the  appropriation  of  the  portion  of  his  land  taken  for  the 
right  of  way,  but  also  for  the  injury  he  would  sustain  on  account  of  the 
laying  down  of  the  railroad  track  in  the  street  on  which  his  property 
abutted-^under  Code,  g  464.    Id. 

25.  Extortion  and  unjust  discrimination:  penalty:  statute 
BTRiCLY  construed:  §  13,  OHAP.  77,  LAWS  OF  1878.  Section  13, 
Chapter  77,  Laws  of  1678,  providing  a  penalty  for  the  violation  of  anv 
of  tne  provisions  of  said  act  *'as  to  extortion  or  unjust  discrimination,  ' 
is,  like  all  other  penal  statutes,  to  be  strictly  construed,  and  must  be 
limited  to  extortion  and  discrimination  in  making  charges;  an  I  the 
penalty  of  treble  damigas  cannot  be  recovered  for  a  failure  or  refusal  to 
furnish  cars  or  transportation,  as  required  by  §  10  of  the  act.    Bond  v. 

Wahash,  St,  L,  (t  P.  R'y  Co,,  712. 

26.  Taxation  in  aid  of:  constitutionality  of  sta'tutes:  chap.  128, 

LAWS  OF  1876,  A3  amended  BY  CHAP.  173,  LAWS  OF  1878.  Chapter 
123,  Laws  of  1876,  as  amended  by  chapter  173.  Laws  of  1878,  providing 
for  the  taxation  of  cities,  towns  and  townships  to  aid  in  the  construction 
of  railroads,  held  to  be  constitutional,  on  the  authority  of  the  former 
decisions  of  this  court  See  cases  cite^l  in  opinion.  Chicago,  Jf.  <t  St. 
P.  R'y  Co,  V,  Shea,  728. 

27. :  certificate  of  township  clerk  to  county  auditor:  form 

of:  what  is  sufficient.  Where  a  tax  was  voted  by  a  township  in  aid  of 
a  railroad,  under  chapter  123,  Laws  of  1876,  and  the  certificate  thereof 
made  by  the  township  clerk  to  the  county  auditor  did  not  show  all  the 
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oonditions  aDon  which  the  tax  was  Toted,  as  reqoirod  b^  the  statutes, 
except  by  reference  to  a  copy  of  the  notice  of  toe  election,  which  was 
attached  to  the  certificate  and  marked  and  referred  to  as  exhibit  A,  and 
so  made  a  part  of  the  certificate,  bat  the  board  of  sapervisors  regarded 
the  certificate  as  sufficient  and  levied  the  tax,  and  the  road  was  actually 
built  accordingr  to  the  terms  of  the  vote,  held  that  the  collection  of  the 
tax  would  not  oe  epjoined  on  the  g^und  that  the  certificate  was  not 
sufficient  in  and  of  itself,  without  reference  to  the  attached  notice,  to 
ffiTe  the  bosurd  jurisdiction  to  make  the  levy.  Minnesota  dt  I,  8.  R*y 
Co,  V,  Hiama,  53  Iowa,  501,  distinguished.    Id. 


28.  :  COMPLIAHCB  WITH  CONDITION  TO  CONSTRUCT  AND  OPERATE 

ROAD.  Where  a  condition  of  a  tax  voted  in  aid  of  a  railroad  was  that 
the  road  should  ba  * 'constructed  and  operated**  to  a  depot  at  a  certain 
place  by  a  given  tima.  held  that  it  was  sufficiently  complied  with  by  the 
construction  of  the  road  to  the  given  point  by  the  'time  named,  and  the 
continuous  operation  of  it  thereafter,  even  though  the  road  was  not  fully 
completed,  and  the  depot  was  only  a  temporary  one,  and  the  service 
was  not  first-class.    Id. 

29.  :  TAX  NOT  PORFEiTED  BY  LEASE  OF  ROAD.    A  tax  voted  in  aid 

of  a  railroad  is  not  forfeited  by  a  perpetual  lease  of  the  road  made  in 
good  faith  to  another  company.  Manning  v.  Mathews^  66  Iowa,  675, 
distinguished.    Id, 

30.  :  INCORPORATED    TOWN    VOTING    WITH    TOWNSHIP    IN    WHICH 

SITUATED.  When  the  Question  is  whether  a  township  shall  aid  in  the 
construction  of  a  railroad  by  voting  a  tax,  all  the  voters  of  the  township, 
including  such  as  reside  within  an  incorporated  town  which  lies  wholly 
or  in  part  within  the  township,  may  lawfully  vote  at  such  election. 
Compare  Ryan  v,  Varga^  37  Iowa,  80.    Id. 

31.  — — :  UNDUE  INFLUENCE  UPON  VOTERS:  TAX  VOID.    Where  the 

citizens  of  a  town  appointed  a  committee  to  work  up  the  voting  of  a 
railroad-aid  tax  in  another  township  of  the  county,  and  the  railroad 
company  afterwards  employed  one  of  the  same  committee  to  do  the 
same  thing  on  its  behalf,  and  he  induced  men  to  vote  for  the  tax 
by  offering  to  pay  them  fifty  cents  on  the  dollar  for  the  certificates  of 
taxes  paid  by  them,  held  that  the  tax  so  voted  was  void  oi^  account  of 
the  undue  influence  so  brought  to  bear  on  the  voters.    Id. 

See  Bill  of  Ladino. 

RAILROAD  LANDS. 

1.  Grant  to  dubuqub  &  pacific  railroad  companT:  when  title 

PASSED.  The  title  to  the  lands  granted  to  the  Dubuque  &  Pacific  Rail- 
road Company  by  act  of  congress,  approved  May  15,  1856,  and  by  the 
act  of  the  general  assembly  of  the  state  of  Iowa,  approved  July  15, 
1856,  did  not  pass  to  the  companv  until  the  company  had  filed  in  the 
office  of  the  governor  a  map  or  plat  showing  its  route,  and  the  governor 
had  signed  the  same  and  filed  it  in  the  general  land-office  at  Washing- 
ton, as  provided  b^  section  six  of  said  last  named  act.  It  follows  that 
lands  Within  the  six  mile  limit,  which  had  been  pre-empted  prior  to 
such  filing,  did  not  pass  to  the  company  or  its  successors.  Iowa  Falls 
ft  8.  C.  R'y  Co.  V.  Beck,  421. 

2.  ■■:  HOMESTEAD  TITLES  ACQUIRED  AFTER  ADJUSTMENT  OF  RAIL- 
ROAD CLAIMS.  After  the  claims  of  the  railroad  under  said  granU  had 
been  finally  adjusted,  as  it  was  supposed,  lands  which  remained  were 
thrown  open  to  homestead  entry.  Held  that  the  company  could  not 
defeat  the  titles  procured  under  the  homestead  laws,  on  the  ground 


INDEX.  845 

thafc,  after  the  supposed  fiaal  acUastmsnt,  the  title  to  a  large  amount  of 
the  lands  incladed  in  said  ac^astment  failed.    Id. 

3.  :  INDEMNITY  LANDS:  8BLBCTI0N  NBCBSSABT.    No  claim  can  be 

maintained  by  the  railroad  company  or  its  saocessors  to  lands  as  indem- 
nity lands,  unless  they  have  first  been  selected  as  such,  as  provided  in 
the  act  of  congress  relating  thereto.    Id, 

REAL  ESTATE. 
See  Land. 

REAL  ESTATE  AGENT. 
See  AoBNOT  and  Aobnt,  1. 
Contract,  3. 

RECORD. 

1.  CORRBOTINO  OF  BT  TRIAL  CDITRT  AFTBR  APPBAL  TAKEN.  See  Appeal,  2. 

2.  On  APPBAL  IN  INJUNCTION  CASE.    See  Appeal,  4. 

3.  On  APPBAL:  AGRBSBf  bnt  to  bvidbncb  in  squiTT  oasb.  See  Appeal,  5. 

4.  Change  of  at  term  whbn  madb:  right  of  intbrbstbd  parties  to 

NOTICE.    See  Practice,  6. 

5.  Change  of  on  conflicting  affidavits:  disobbtion  or  court.    See 

Practice,  8. 

RECOVERY  OP  PERSONAL  PROPERTY. 
See  Detinue. 
Rbplbyin. 

REDEMPTION. 

1.  Fro&i  mortgage-foreclosure  sale:  mistake  of  clerk  in  computa- 
tion: rectification  aftbr  expiration  of  tear.  Plaintiff  was 
the  owner  of  the  land  in  question,  and  was  entitled  to  redeem  the  same 
from  a  school-fund  mortgage-foreclosure  sale,  at  which  the  county  was 
the  purchaser:  and  he  went  to  the  clerk's  office  for  that  purpose,  and 
paid  the  clerk  the  amount  which  he  (the  clerk)  told  him  was  necessary 
to  effect  the  redemption.  But  by  an  error  in  the  clerk's  computation 
that  amount  was  too  small  by  about  six  dollars.  Afterwards,  and  before 
the  expiration  of  the  year  for  redemption,  defendant  procured  the  certi- 
ficate of  purchase  from  the  county,  and  subsequently  obtained  a  sheriff's 
deed  thereon.  Held  that  the  deed  and  certificate  were  properly  canceled 
by  the  4^ree  of  the  district  court,  upon  plaintiff's  petition,  and  that 
plaintiff  was  entitled  to  perfect  his  redemption  by  paying  such  addi- 
tional sum  as.  added  to  uie  amount  first  paid,  would  he  equal  to  the 
amount  for  which  the  land  was  sold,  with  ten  per  cent  interest  thereon 
from  the  day  of  the  sale  to  the  date  of  such  final  payment.  Wakefield 
V,  Botherham,  444. 

See  Mortgage,  1,  6. 

Tax  Sale  and  Dbbd,  1. 


846  INDEX 

REMITTITUR. 
See  PRAcrrcB  in  Suprems  Court,  14. 

REMOVAL  OF  CAUSES  TO  FEDERAL  COURTS. 

1.  Trustee  as  PLArNTiPP:  citizenship  op  BSNEPicrART  not  consid- 
ered. Where  a  trustee,  invested  by  assi^meot  with  the  title  to  the 
claim  in  suit,  and  authorized  to  prosecute  it,  is  plaintiff  and  a  citizen  of 
the  same  state  with  the  defendant,  the  cause  will  not  be  removed  to  the 
federal  courts  on  the  ground  that  the  person  beneficially  interested  is  a 
citizen  of  another  state.  Vimoni  r.  Chicago  dt  N.  W,  IV y  Co,y  64  Iowa, 
513,  followed.    Ooodnow  r.  LiUhJield^^l. 

REPLEVIN. 

1.  Election  to  take  money  jumgment  instead  op  property:  right 
TO  DAMAGES  POR  DETENTION.  Where  the  plaintiff  in  replevin  pre- 
vails, but  elects,  under  Code,  §  3211.  to  take  a  money  judgment  for  the 
value  of  the  property  instead  of  a  judgment  for  the  possession  of  the 
property  itself,  he  doet  not  thereby  waive  his  right  to  damages  for  the 
wrongful  detention  of  the  property  by  defendant.  Cook  r.  Hamilton, 
894. 

See  Detinue. 

RES  ADJUDICATA. 
See  Former  Adjudication. 

RESISTING  OFFICER. 
See  Arrest,  1. 

RIGHT  OF  WAY  FOR  RAILROADS. 
See  Railroads,  passim. 

RIPARIAN  RIGHTS. 

1.  Navigable  river  declared  not  navigable;  eppect  on  bounda- 
ries OF  adjacent  lands.  Plaintiffs  owned  land  adjacent  to  the  Pes 
Moines  river,  under  patents  from  the  government,  which  bounded  the 
land  by  meandering  lin^s  following  the  banks  of  the  river.  When  the 
lands  were  surveyed  and  the  patents  issued  by  the  government,  the  river 
was  regarded  as  navigable,  but  afterwards,  by  act  of  congress,  the  river 
was  declared  not  to  be  navigable.  Held  that  such  act  of  congress  did 
not  have  the  effect  to  extend  plaintiff's  boundar^beyond  the  high- water 
mark  to  the  middle  of  the  stream,  and  that  plaintiffs  could  not  recover 
the  value  of  ice  taken  from  the  stream  bv  defendant  Wood  v.  Chi- 
cago, R.  I.  (£•  P.  R*y  Co,,  60  Iowa,  466,  followed.    Serrin  v,  Gr^fe,  196. 

ROAD  SUPERVISORS. 

1.  Acts  op  controlled  by  injunction:  ground  op  bquitabije  inter- 
PERENCE.  Equity  will  interfere  by  injunction  to  restrain  road  super- 
visors from  removing  or  interfering  with  fences,  hedges,  water-courses, 
and  the  like,  in  the  discharge  of  their  official  duties.  (See  cases  cited  in 
opinion.)  Relief  in  these  cases  is  not  based  upon  the  irreparable  char- 
acter of  the  injury  and  the  insolvency  of  the  defendant,  bat  on  sonnd 
views  of  public  policy,  and  is  for  the  protection  of  the  officer  as  well  as 
of  the  private  citizen.    Bolton  v,  McShane,2ffI. 
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RULES  OP  COURT. 

1.  AuTHOBiTY  OF  DISTRICT  AND  CIRCUIT  COURTS  TO  ADOPT.    See  Appear- 
ance, 1. 

SALE. 

1.  Of  machine:  warranty:  waiver  of  conditions  of:  example.    A 

party  who  Bells  upon  a  conditional  warranty  may  waive  such  of  the  con- 
ditions as  were  intended  for  his  benefit.  Accordinffly,  where  plaintiff 
sold  to  defendant  a  machine  warranted  to  do  good  work,  but  with  a 
provision  that,  if  it  failed  on  trial,  defendant  should  give  them  notice 
thereof  and  of  the  nature  of  the  defects^  in  writing^  and  afford  them  an 
oppHortunity  to  repair  or  remove  the  defects;  but  they  responded  to  a 
notice  by  telegraph,  and  sent  an  agfent  to  fix  the  machine,  held  that  they 
thereby  waived  their  right  to  object  to  the  notice  as  not  being  in  writ- 
ing, and  as  not  being  as  full  and  formal  as  they  were  entitled  to  under 
the  contract.  Wendall  v.  Osborne,  63  Iowa,  99,  distinguished.  Davis* 
Sons  V,  Robinson,  355. 

2.  Warranty:  waiver  of  by  failure  to  perform  condition.    The 

contract  in  question  provided  that  if  the  defendant  did  not  make  full 
settlement  for  the  machine  whon  delivered  to  him  he  would  thereby 
waive  the  warranty.  By  another  provision  of  the  contract,  defendant 
agreed,  upon  the  delivery  of  the. machine,  to  make  certain  notes  for  a 
part  of  the  purchase  price,  and  to  pay  in  eash^  in  an  old  machine^  $160. 
Held  that  by  failing  to  deliver  the  old  machine,  as  per  contract,  at  the 
time  he  received  the  new  one,  defendant  forfeited  his  rights  under  the 
warranty.    Id, 

3.  Of  land:  acceptance  of  proposition :  v^hat  is  not.    Tliere  is  no 

contract  of  sale  unless  the  proposition  to  sell  is  accepted  in  all  its  terms 
and  without  conditions.  So  there  was  no  sale  of  the  land  in  question, 
where  the  offer  was  to  take  notes  payable  annuallv,  but  the  notes  pro- 
posed to  be  given  were  payable  at  the  option  of  the  maker,  and  where 
the  acceptance  of  the  offer  was  conditioned  upon  a  fact  yet  to  be  ascer- 
tained.   Siebold  v.  Davis,  560. 

4.  Of  land:  authority  of  agent.    See  Agency  and  Agent,  1. 

5.  Of  land  on  commission:  duty  of  owner  to  make  clear  title. 

See  Contract,  3. 

6.  Of  business  with  good  will.    See  Contract,  4,  5,  6,  9. 

7.  Of  land:  excess  of  authokity  by  agent.  See  Principal  and  Agent,  7. 

SCHOOL  DIRECTORS. 

1.  Purchase  of  school  furniture:  fraudulent  imposition  upon 

members  op  school  board:  individual  liability.  Where  certain 
members  of  the  board  of  school  directors  of  a  district  township  were 
induced  by  plaintiffs  to  sign  a  contract  to  pay  for  certain  school  furni- 
ture to  be  bought  of  plaintiffs,  upon  the  false  representation  that  the 
president  of  the  board  had  agreed  to  and  would  sign  it,— the  validity 
of  the  contract  being  conditioned  by  its  terms  upon  its  being  signed  by 
a  majority  of  the  board, — held  that  it  was  void,  on  account  of  fraud,  as 
to  those  who  signed  it  upon  the  false  representation  above  stated;  and 
that,  since  without  their  signatures  it  was  not  signed  by  a  majority  of 
the  board,  it  was  not  binding  upon  the  others  who  signed  it  without 
being  misled  by  such  misrepresentations.  Mills  dt  Co.  r.  Collins  et  ah*  16i. 

2.  FORESTAIXING  DELIBERATE  ACTION  BY  PERSONAL  OBLIGATIONS:   PUB- 

LIC policy:  fraud.    Contracts  artfully  drawn  for  the  purpose  of  cap- 
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taring  the  members  of  school  boards  Reparatel^,  by  involving  them  in  a 
personal  obligation,  and  thus  forestalling  their  deliberate  and  ontram- 
meled  action  as  a  board,  are  not  in  accord  with  public  policy,  and  are 
not  to  be  favored  in  law;  and  when  fraud  is  added  in  obtaining  the  sig- 
natures of  members,  such  a  contract  cannot  be  upheld.  For  example 
V        see  opinion.    Id, 

SETTLEMENT. 

1.  Pbesumbd  FROM  BXBCUTiON  OF  MORTGAGE.    The  exccution  of  a  mort- 

gage to  secure  an  indebtedness,  like  the  execution  of  a  promissory  note, 
{Grimmell  v,  Warner,  21  Iowa,  11,)  raises  a  presumption  that  all  matters 
between  the  parties  up  to  that  date  have  been  settled.  Alltn  v,  Bry- 
8on,  591. 

2.  Of  oontboysrst:  good  consideratiok  for  ooktract.    See  Consid- 

eration. 

SEWERS. 

1.  Cost  of  constructiok.    See  Cities  and  Towns,  9. 

SroEWALKS. 

1.  Injury  through  dbfbctiyb  walks.    See  Cities  and  Towns,  3;  Evi- 
dence, 4, 5. 

SKATING  RINK. 

1.  Exclusion  of  colored  person  from:  damages.    See  Civil  Rights,  1. 

SPECIFIC  PERFORMANCE. 
See  Agency  and  Agent,  1. 

STATUTES. 

1.  Conflict:  rule  of  construction:  taxation  of  railroads.    Where 

there  are  two  statutes  which  relate  to  the  same  subject  matter,  they 
should  be  construed,  if  it  can  reasonably  be  done,  so  that  both  may  have 
force  and  effect  Under  this  rule,  the  statute  providing  for  the  assess- 
ment of  railroad  property  in  March  of  each  year  (Code,  §  1317)  is  not  in 
conflict  with  the  statute  (Code,  §  812)  providing  for  the  assessment  of 
read  estate  in  January  of  each  altemate  year.  Cent,  Iowa  R^y  Co,  r. 
Board  of  Supertiaora,  199. 

2.  Enactment  of:  approval  of  governor:  when  necessary.    See 

Legislation,  1. 

3.  Op  sister  state:  presumption  as  to.    See  Notary  Public,  1. 

See  Constitutional  Law. 

Statutes  cited.  Construed,  etc. 

STATUTES  CITED,  CONSTRUED,  ETC. 

[Tho  words  In  Bomui  type  Indtoftte  tho  BubJMt  tmder  ooiuidflntton,  aad  the  flgores  f oUowtug 
refer  to  the  page  in  this  volnme  where  the  etetnte  ie  dted.] 

See.  178.  Power  of  ooort  1o  amend  rec* 
ord.    176,178,858. 

"  180.  Power  of  conrt  to  m«ke  m^e. 
888. 

*<  900.  E&triee  Is  appeeraooe  docket. 
601. 

**  384,  239.  Orand  jnrors:  When  se- 
lected :  Tern  of  service.    333. 

**     340, 344.    Dnwinff  grand  jnry.    143. 


REVISION  OF  1800. 
Sec.    710, 711.    Lands :  When  taxable.    6S8 

*'    1430.    Bastard  child :  Bond  to  ooimtj 
for  maintenance,    68. 

CODE  OF  1878. 
**     109.    Adjournment  of  oonrt    689. 


INDEX. 
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STATUTES  CITED,  CONSTRUED,  ETC.— CoNmnjBD. 


See.    467.   Oltiee  end  townis  lire  limlte. 
211  €t  »fq, 
**     481.    RaflwaTBOii/treets:  Demagee. 

618,670. 
**     466,  466.  Sewer  tax  In  oitlee.  682,  «B8. 
*'     482.    Oltiee  and  townt:  Powers  ot 

211  €t  »eq, 
^     489.    Oltiee  and  towns:  Order  for  pay. 

ment  of  money.    411. 
'*     812.    Assessment  of  real  estate.    200. 
814,817.    Assessment:  Deduction  of 
debts :  Property  in  hands  of  agent. 
184,185. 
^     894.    Redemption    from    tax    sale: 
Tine.   25:  Notioe  to  redeem ;  Proof 
otserrloe.    603. 

**     894, 896.    Tax  sale:  Proof  of  serrloe 
of  notioe  to  redeem.    228,224. 

**  902.  Tax  deed;  Statute  of  limita- 
tions.   602,  608. 

"  1207-1285.  (Ohap.  2,  title  10.)  Drains, 
ditches  and  water-oourses.    698. 

"  1214.  PubUo  ditches:  Apportionment 
of  expense.    698. 

^  1288.  Railroads:  Where  to  make  oat- 
tle-goards.    294. 

**  1292.  ItaUroads:  Duty  to  draw  cars  of 
other  roads.    717. 

*^  1802.  Railroad  aid  tax:  Stock  to  tax 
payer.    733. 

*<  1817.  Asseesmentof  railroads.  200, 
201. 

**  1332-1334.  Paupers:  Bastard  child: 
Security  to  county.    66. 

**    1381.    Poor  tax:  Repeal.    HilketBM. 

"    1498.    DiYlsion  lines  and  fences.    668. 

^  1626, 1640, 1542, 1543.  Sale  of  liquors 
by  clerk:  Intention  of  employer. 
29,30. 

**  1527.  Intoxloatfaig  liquors:  BepeaL 
706.  707. 

**  1927.  Possession  of  mortgaged  chat- 
tels.   068. 

**    1940.    Vendor^s  lien.    234. 

•*    1976-1987.    Occupying  claimant    661. 

**  1990.  Relinquishment  of  homestead 
right    100. 

^   1998.    Execution  sale  of  homestead.  84. 

**  2015.  Termination  of  cropper's  lease. 
117;  Notice  to  quit    546. 

••    2078.    Interest  on  judgments.    726. 

**  2084.  Assignment  of  non-negotiable 
instruments.    534. 

**   2069.    Ouaranty  of  note.    14. 

••  2097.  Contract  for  delivery  of  prop- 
erty: Money  demand.    117. 

**  2118.  Oonslderation:  Oontraotln 
writing.    219,686. 

**  S115-2128.  Assignment  for  benefit  of 
creditors.    585,  611. 

**  2120.  Assignment  for  benefit  of  cred- 
itors: Report  of  assignee.   120. 

**  2126.  Assignment  for  benefit  of  cred- 
itors: Time  for  filing  claims.  120 
et  seq. 

**   2211.    Wife's  right  to  eamfaigs.    608. 

**  2241.  Authority  of  parent  as  natural 
guardian.    4^. 

*'  22^  2216,  2249.  2250.  Authority  of 
general  guardian.   462  ei  8«q, 

**  2807-2311.  Adoption  of  child  under 
guardianship.    463  et  $«q. 

**  2812,  2316.  Administrators:  Court 
must  appoint  when  in  session.    318. 

**  2865.  Administrators:  Letters  issued 
by  clerk.    818. 

**  2875,  2377.  Estates  of  decedents:  Sup- 
port of  widow.    111,112. 

Vol.  LXVII— 54 


See.  2879, 2880.    Estates  of  decedents:  Die- 

oovery  of  assets :  Contempt    74. 
**   2418,2419,2420.    Estates  of  decedents : 

Payment  of  widow's  allowance.^  112. 
**   2421.    Estates  of  decedents:  Equitable 

relief  to  cUamants.    121,459. 
**   2486.    Widow's  share  of  personalty. 

259.  *^         -# 

*'  2452.  Wldow^s  assent  to  proTlsions  of 
win.    262. 

**  2472.  Appeal:  Certification  of  evi- 
denoe.    480. 

**  2510.  Mechanic's  lien :  A>reoloeure: 
No  joinder.    490. 

**  2632.  Statute  of  Umltations:  Begin- 
Ing  of  action :  Delivery  of  notioe  to 
constable.    194,  196. 

*'  2582-2584.  Railroads  and  Insuranoe 
companies:  Where  sued.    748,  744. 

**    2686.    Personal  action:  Venue.  710. 

**    2589.    Action  in  wrong  county.    667. 

^  2699.  Appearance  day:  Rulee  of  oonrt 
688. 

"    2608.    Service  of  original  notioe.  226. 

^  2618.  Original  notice:  Aflldavit  tm 
publication.    601. 

'«  2684.  Misjoinder  of  causes:  Divis- 
ion.   490. 

**  2616.  Answer:  Denial  of  knowledge 
and  information.    189. 

**  2660,  266L  Oounter-cUim  in  aotioik 
against  surety.    82,  83. 

'*  2657.  Pleading:  Each  defense  in  sep- 
arate count    860. 

**  2669,  2678.  Verification  of  plead- 
ixigs.    171. 

**   2089.    Amendment  after  appeaL    629. 

**  2693.  Pleading :  Petition  and  amend- 
ment construed  together.    608. 

**  2704.  Evidence  under  general  denlaL 
678. 

**  2780.  Promisssory  note:  Signature 
denied:  Burden  of  proof.    788. 

**    2772.    ChaUenge  to  jurors.    122. 

**  2789.  Appeal:  Instructions  not  ex- 
cepted to.    280. 

"    2790.    View  of  property  by  jury.    239. 

**  2791.  Jury  in  consultation:  Commu- 
nications with.  506. 

**  2793.  Jury  of  less  than  twelve  uncon- 
stitutional    297. 

**  2797.  Jury:  Taking  evidence  to  jury- 
room.    148,606. 

**  2888.  New  trial:  Newly  discovered 
evidence:  Time.   691. 

^  2871.  Vacating  judgment  by  default: 
Showing  of  merits.   688. 

**  2877.  Newtrial:  Notioe  by  pnbUca- 
tlon.   620. 

**  9976.  aamisbment:  Kotloe:  Juris- 
diction.   85. 

*'   soil.   Judgment  in  attachment    404. 

**   8072.    Exemption  from  execution  460. 

**  8080,  8081.  Execution  sale  without 
notice:  Damages  and  penalty.   296. 

**  8102,  8106,  8118,  8U9.  BedempUon 
from  execution  sale :  Time,  terms 
and  mode.    446,447. 

**  8186.  Execution:  Examination  of 
debtor.   620. 

*'  8186, 8137-6141,  8146.  Examination  of 
execution  defendant    626,  626. 

*'  8146.  Execution:  Bxaminatioa  of 
debtor:  Contempt    621. 

**  8164.  Appeal  from  judgment  on  de- 
murrer.   218. 

**  8164, 3165.  From  what  an  appeal  wiU 
lie.    701. 
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STATUTES  CITED,  CONSTRUED,  ETC.— CoHrnfUED. 


V&ATOld- 


814. 
'  oMe:  AgrM- 


ieo.  81M.    YmotMog  JodgBM&t: 

abl«  mliCortiiiM.    407. 
"*   SUBSIST.    Taoatinff 
^    8170.    Appeal  of  eqnii 

ment  m  to  erldeiMM.    481. 
**   8188.    AMtgnmfint  ot  «rrort:  Tima. 

980. 
*'   8a07.    AiwfgnTnwit  of  errois :  Ezaot- 

new.    614. 
**   8318.    Oerttorarl:  WlMn  not  alloired. 

178,108. 
**   8906.    BepleyintYennA.    888. 
**   8t98w    Beptorln:  Bood.    888. 
•*   8388,8389,8941.    Beplerln:  Judgment 

for  value  of  properbr.  806,688,888. 
**   880.    Beoorery  of  reel  propwtr  when 

crop  sowed.    618. 
**  max    Xzeontioo  sale:  Title  of  por- 


8838.  Mortgage:  Redemption:  Bight 
to  aastgnment.    88. 

8870.    Fines   and  forCeitares:    What 

^county  entitled  to.    457. 

8878.    M*«v*^w^qi|-    89. 

8880-8804.    Tnjnnotlon  inTanattnn.  88. 

8306.  Injmiotion  to  restrain  exeon- 
tion:  Tenoe.    TIO. 

8481.    Contempt  ot  court.    108. 

8408,8496.  Oontempt:  Bl^ tomato 
written  explanation.    Iw. 

8807.    JnrisdlotloQof  Jostioes.  748,744. 

863L  Jostioes*  court:  Notice  of  salt 
with  no  time  named.    194. 

8611.  forcible  entrj  and  detainer. 
618. 

8614,  8617.  Action  of  forcible  entry 
and  detainer  :  Notice:  Appearance. 
646,647. 

8880.  XTldenoe  against  administra- 
tor.   966. 

8649.  Evidence:  OredibUitr  of  wit- 
ness: Moral  character.    144. 

8651.  Contract:  Writing  controle 
print.   90. 

8860.    Evidence:    Aoknoi^edged  In- 

'  _  _  stmment.    65. 

8761.  Notice  bj  derk  oC  filing  depo- 
sitions.   178. 

8790.  Bastardy:  Oosto:  liabiUty  of 
.covnty.   55. 

8960.    Beslsttng  officer.    600. 

4098.  Dlstorbing  meeting:  Jvladle- 
tlon  of  joBtice.   664 

4818.  Indtoiment:  Name  oC  pertj 
injured.    146. 

4845.  Imprisonment  after  appsal  on 
second  convioti<m.    986. 

4860.  Criminal  evidence:  Oocrobor- 
atlon  of  accessory.    990. 

4715-4793.  Bastardy:  ClvUaotloo.  88. 


LAWS  QF1878. 

Ohaii.  100.  I  7.    (MiUer>s    Code,  f  9184.) 

MechanicViien:  8ab.eontraetor.  67. 
*     180.  f  f  8,  4.     (MeOlaln*s  St.,    96.) 

Township  tnwteos:  I«nd  foroem- 

etories.    69. 
•*    148.    Taxatioa  In  aid  of  taOroads. 

799«<M9. 
*•    148b   Poortaz.   64^ 

LAWS  OF  1878. 


Chap.  60.     (MiUer's  Code,  9  868.) 

ment  of  tolephooe  property.    951. 

-    77.    (MUler^s Code,! 869.) BaUroads: 

Discriminations:  Treble  damages. 

714  et  8tq, 

178.    Taxatloo  In  aid  of  raOzoads. 


790. 

LAWS  OF  1860. 

Obmp,  68.  Qamishmeot:  Kotloe:  Jorle- 
dldtion.    86. 

•*  76.  Intoxicating  Uqnoci:  Apothe- 
caries.   617,  649. 

**      85.    Warrants  on  drainage  fond.  896. 

*•  146.  Cities  and  towns:  Orders  for 
payment  of  money.   411. 

•*  HIT  (Miller's  Cod^  1 980.)  Flrefat- 
snrance:  Action  on  policy.   809. 

LAWS  OF  1889. 

Ohap.8i.    (MbClafa|tsSt,|9749.)    Appeal: 
Certiflcation  of  evidsooe:  Tnme. 
980. 
'*    40.   Kzemption  tram  exeeolloo: 
Waiver.    450. 

LAWS  6W  1864. 

Ch9.148.  Xhtozicating  Uqoon:  Apothe- 
eariee.   617. 

OONSTXTUnOV  OF  IOWA* 

Art.l,§6.    TThifarmoperattonof laws.  901. 

**  1, 1  f  0, 10.  Trial  by  Jory:  Due  peo- 
oess  of  law :  Ponishmsnt  for  con- 
tempt.  631, 696. 

**  8,916.  liS^slation:An;»ravaloCgQW- 
emor.    706,707. 

CONSTITUTION  OF  IXNITBD  8TATIB8. 

14«h  Amendment:  Unifocm  operattos  ct 
laws.   901. 


1. 


STATUTE  OP  LIMITATIONS. 

What  18  bboinninoof  suit:  ob^oinal  notice  with  appbabancb 
DAT  left  blank.  A  Dotice  of  an  action,  with  the  appearance  day  left 
blank,  is  not  an  '^original  notice'*  within  the  meaning  of  §  2532  of  the 
Code;  and  the  delivery  of  such  a  notice  by  a  justice  of  the  peace  to  a 
constable  for  serrice,  with  the  nnderstandinflr  that  the  latter  should 
insert  the  appearance  day  at  or  before  the  time  of  serrice,  held  not  to  be 
the  beginning^  of  an  action  within  the  meaninic  of  said  section;  and 
where  action  was  not  otherwise  begun  on  the  promissory  note  in  ques- 
tion until  more  than  ten  years  af&r  tiie  note  was  due,  action  thereon 
was  bajrred  by  the  statute  of  limitations.  (Compare  Jone8  4i  Mag§e 
Lumber  Co.  v  Boggs,  63  Iowa,  589.)    Phinneg  v.  Donahue,  192. 
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2.  NON-ltfiBTDBNT  DS9K2n>ANT:  CAUSE  OF  ACTION  AIUSINa  IN  THIS  6TATB: 

IN8TAMCB.  A  cause  of  action  arisinir  in  this  state  is  not  barred  by  the 
statute  of  limitations  when  the  defendant  has  always  resided  in  another 
state,  though  it  might  be  barred  by  the  laws  of  the  state  of  hiit  residence; 
and  an  action  to  recover  taxes  paid  by  mistake  on  the  land  of  another  in 
this  state,  and  to  enforce  a  lien  thereon,  is  based  upon  a  cause  arising  in 
this  state.  Goodnow  v,  Stryker,^  Iowa,  221,  followed.  Bradley  v. 
Cole,  650. 

3.  Claim  against  estate:  equitable  considerationb..  See  Estates  of 

Decedents,  6. 

4.  Application  to  amount  to  be  paid  in  redeeming  from  tax  sale. 

See  Tax  Sale  and  Deed,  1. 

5.  Application  to  tax  titles.    See  Tax  Sale  and  Deed,  8. 

STREETS. 

1.  Dedication  of.    See  (Htiesand  Towns,  1. 

2.  Loss  of  BY  NON-USER.    See  Cities  and  Towns,  2. 

8.  Right  to  grade  street:  surface  water:  former  grade.     See 
Cities  and  Towns,  6,  7. 

4.  Paved  street  injured  bt  construction  of  sewer:  cost  of  re- 
pairing.   See  Cities  and  Towns,  9. 

SUPREME  COURT. 

1.  Jurisdiction  of.    See  Appeal,  1,  3, 5,  6, 8, 10. 

2.  State  and  federal:  conflict  in  interpretation  of  statutes: 

WHICH  prevails.    See  Courts,  1. 

See  Practice  in  Supreme  Court, 
^    SURETY. 

1.  On  restitution  bond  in  attachment:  discharge  of  bt  credi- 

tor's RELEASE  OF  PRINCIPAL  DEBTOR'S  PROPERTY:  LIMITATION  OF 

THE  RULE.  The  relinquishment  by  the  creditor,  without  the  consent 
of  the  surety,  of  any  hold  which  he  has  actually  acquired  on  the  prop- 
erty of  the  principal  debtor  operates  to  discharge  the  surety  to  the  extent 
of  the  value  of  the  property  so  relinquished.  (See  authorities  cited  in 
opinion.)  But  where  the  creditor's  hold  on  the  property  is  of  doubtful 
validity,  and  it  is  relinquished  by  way  of  a  compromise  made  in  good 
faith,  and  the  proceeds  of  the  compromise  are  applied  in  discharge  of 
the  debt  pro  tanto,  the  surety  will  not  be  discharged  in  the  absence  of  a 
showing  that  an  attempt  to  subject  the  property  would  have  resulted 
more  favorably,  even  though  it  subsequently  apif)ear,  by  evidence  not 
before  available,  that  the  property  whs  equitably  liable  for  the  payment 
of  the  debt.    BedweU  v,  GephaH,  45. 

2.  :  MOTION    FOR    JUDGMENT    AGAINST:    DEFENSE    NOT    PLEADED 

FOREVER  BARRED.  Where  sureties  in  a  restitution  bond  in  attach- 
ment are  called  into  court  upon  a  motion  for  judgment  against  them  on 
the  bond,  and  they  wish  to  avail  themselves  of  the  fact  that  the  creditor 
has  relinquished  property  of  the  principal  debtor  which  was  subject  to 
be. sold  in  discharge  of  the  debt,  they  must  then  plead  such  defense,  and, 
if  they  fail  so  to  do,  they  cannot  afterwards  be  heard  to  claim  a  credit 
on  the  judgment  to  the  extent  of  the  value  of  the  property  so  re  in- 
quished.    See  authorities  cited  in  opinion.    M 
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3.  DiSCHAROB  OF    BT   OBEDITOR*0   RELEA8B    OF    FUVD    CHAROKD    WITH 

PAYMENT  OF  DEBT.  The  relPRse  bv  a  creditor  of  a  collateral  secarity 
operates  to  discharge  a  surety  lor  the  same  debt  to  the  extent  of  the 
secarity  released,  unless  the  surety  consents  to  such  release.  So  held  in 
this  case,  where  a  receiver  had  in  his  hands  funds  sufficient  to  pay  the 
debt,  and  he  had  been  ordered  by  the  court  to  pay  it,  but  the  credi- 
tor, without  the  consent  of  the  surety,  accepted  a  portion  of  the  amount 
due,  and  receipted  to  the  receiver  for  the  whole  debt,  which  receipt  the 
receiver  used  m  making  his  settlement  and  procuring  his  discharge. 
Heitz  V.  Atlee,  488. 

4.  Release  of  surety  on  note  by  extension  of  time.    See  Promis* 

sory  Note,  5. 

See  Principal  and  Surety. 

TAKING  PRIVATE  PROPERTY. 
See  Railroads,  ptissim, 

TAXATION. 

1.  Equalizing  assessments:   eyidencb   considered.    The  defendant 

raised  plaintiff  *s  personal  assessment  from  $440  to  $10,440,  and  assessed 
him  as  agent  in  tne  sum  of  $20,000,  but,  on  appeal  to  the  circuit  court, 
his  personal  assessment  was  reduced  to  $440,  and  his  assessment  as 
agent  was  stricken  out.  Upon  consideration  of  the  evidence,  (see  opin- 
ion,) held  that  the  judgment  of  the  circuit  court  was  just  and  right. 
Hutchinson  v.  Board  of  Equalization^  etc.,  37. 

2.  Deduction  of  indebtedness  prom  moneys  and  credits:  property 

IN  HANDS  OF  AGENT.  Whether  the  tax-payer  is  entitled  to  have  an 
acknowledgment  of  indebtedness  deductea  from  the  amount  of  moneys 
and  credits  which  he  is  required  to  list  for  assessment,  depends  on 
whether  it  is  founded  on  an  actual  consideration.  Code,  ^  814.  If  it  is, 
and  it  evidences  an  actual  indebtedness,  he  is  entitled  to  have  it 
deducted,  regardless  of  the  motive  which  may  have  induced  him  to  incur 
the  obligation.  And  so,  where  plaintiff,  as  the  agent  of  some  English 
capitalists,  had  invested  certain  moneys  of  theirs  and  controlled  the 
securities,  but,  to  avoid  paying  taxes  thereon  under  §  817  of  the  Code, 
he  caused  the  securities  to  be  assigned  to  himself,  and  executed  his  own. 
obligations  to  the  capitalists  for  the  amount  thereof,  held  that  he  was 
entitled  to  have  the  obligations  thus  incurred  deducted  from  the  amount 
of  his  moneys  and  credits,  including  the  securities  thus  taken  to  himself, 
and  that  he  was  no  longer  liable  to  be  taxed  on  such  securities  as  agent 
Hutchinson  v.  Board  of  Equalization,  182. 

3.  Assessment  necessary:  attempt  to  co>lect  without  assessment. 

The  taxing  power  can  be  enforced  only  in  abcordance  with  the  forms  of 
law,  and  an  assessment  by  legal  authority  is  an  indispensable  step  in 
the  exercise  of  that  power.  Hence,  where  the  board  of  supervisors, 
discovering  that  no  assessment  had  been  made,  passed  a  resolution  as 
follows:  ''The  assessor  having  failed  to  assess  the  personal  estate 
of  R.,  the  treasurer  is  instructed  to  present  a  bill  for  the  taxes  in  said 
estate  to  the  executor  for  the  year  1884,"  held  that  the  executor  could 
not,  under  such  proceedings,  be  compelled  to  pay  taxes  on  such  estate, 
and  that  an  action  therefor  would  not  lie.  Worthington  v.  Whitman^ 
190. 

4.  Improvements  on  real  estate  after  assessment.    Improvements 

placed  on  real  estate  after  assessment  escape  taxation  until  the  lands 
are   again    assessed,   two   years   later.    Code,  §   812.    Richards   v. 
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Wapello  County,  48  Iowa,  507,  followed.  Cent.  Iowa  R'y  Co,  v.  Board 
of  Supervisors,  199. 

5.  Tblbfhonb  pkopbrtt:  how  assessed.    The  lines  and  property  of 

telephone  companies  are  to  be  assessed  in  the  manner  provided  for  the 
assessment  of  telegraph  lines  and  property;  that  is,  by  the  state  board 
of  equalization;  (Chap.  59,  Laws  of  1878;)  and  the  board  of  equaliza- 
tion of  a  city  has  no  power  to  assess  the  same.  Iowa  Union  Teleph.  Co. 
V,  Board  of  'Equalization,  250. 

6.  Power  op  county  to  levy  poob  tax.    See  County,  3. 

7.  Of  lands  derived  from  government:  when  taxable.    See  Coarts, 

1;  Public  Lands,  1. 

8.  Of  railroad  property.    See  Railroads,  9. 

TAXES. 

1.  On  land:  payment  by  holder  of  sheriff^s  dbed:  fatlobb  of 

title:  recovery  of  real  owner's  orantbe  with  notice:  lien. 
Where  one  hold^  a  sheriff  *s  deed  to  land,  and,  relyini?  in  g^ood  faith 
upon  his  title  nnder  such  deed,  he  i>ays  the  taxes  on  the  land,  but 
^e  title  is  afterwards  adjudged  to  be  in  another,  he  may  have  a  lien 
established  upon  the  land,  as  afrainst  such  other  person's  (grantee  with 
notice,  for  the  amount  of  the  taxes  so  paid,  and  mav  have  a  personal  judg- 
ment afcainst  such  drrantee  for  such  portion  of  the  taxes  as  were  paid 
after  he  became  the  owner  of  the  land;  and  one  who  takes  the  land  by 
a  mere  quitclaim  is  charged  with  notice  of  the  eauities  of  the  person 
BO  paying  the  taxes.  See  opinion  for  cases  followed  and  distinguished. 
Bradley  v.  Cole,  650. 

2.  On  land:  payment  through  mistake  as  to  title:  recovery  from 

REAL  ownkb:  interest:  lien:  statute  of  limitations:  former 
AJUDiCATiON.  Many  of  the  questions  raised  in  this  case,  having  been 
often  determined  by  this  court,  (see  cases  cited,)  are  not  again  argued  in 
the  opinion.    Goodnow  v.  Wells,  654;  Goodnow  v  Plumb,  661. 

3.  Payment  in  good  faith  on  another's  land:  recovery.    Where 

one,  not  officiously,  but  in  good  faith,  relying  upon  a  belief  that  he  has  a 
good  title  to  lands,  pays  the  taxes  thereon,  but  the  title  is  subse- 
quently adjudged  to  be  in  another,  he  may  recover  of  the  owner  of  the 
lands  the  amount,  of  the  taxes  so  paid,  with  six  per  cent  per  annum 
interest  on  each  payment    Goodnow  v.  Litchfield,  691. 

4.  Special  tax:  action  to  collect:  no  counter-claim  allowed. 

See  Cities  and  Towns,  10. 

5.  In  aid  of  railroads.    See  Railroads,  3,  29,  34. 

TAX  SALE  AND  DEED. 

1.  Sale:  terms  of  redemption  from:  subsequbnt  taxes:  statute 

OF  limitations.  Defendant  in  this  case  had  a  valid  tax  certificate  on 
which  he  had  the  right,  at  the  commencement  of  this  suit  to  redeem 
therefrom,  to  give  the  proper  notice  and  take  his  tax  deed.  Held  that 
the  plaintiff  (holder  of^the  patent  title)  had  the  right  to  redeem,  but  to 
do  so  he  was  bound  to  pay  the  taxes  and  penalties  provided  by  law, 
regardless  of  the  statute  of  limitations.  Harhtr  r.  Sexton  dt  Son,  66 
Iowa,  211,  followed;  Brown  v.  Painter.  44  Id.,  368,  a^d  subsequent  like 
cases,  distinguished.    Long  v  Smith,  22. 

2.  Sale  and  deed:  notice  to  redeem:  proof  of  service  of:  stat- 

ute must  be  followed.    The  provision  of  §  894  of  the  Code,  that 
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the  notice  of  the  expiration  of  the  time  lor  redempitoii  shall  be  tenred 
upon  residents  of  the  coantj ''  in  the  manner  provided  by  hiw  for  the 
service  of  orifonaJ  notioes,  prescribes  only  the  manner  of  service,  and 
not  the  person  or  officer  who  shall  make  the  service  or  return  of  service; 
and  service  and  retam  by  the  sheriff  of  the  county  in  the  manner  in 
which  original  notices  are  served  and  returned  are  not  sufficient  to  war- 
rant the  treasurer  in  issuing  a  tax  deed  ninety  days  after  such  notice  and 
return  are  filed  in  his  office.  The  further  provision  of  said  section,  that 
**  service  shall  be  deemed  completed  when  an  affidavit  of  the  serrioe  of 
such  notice,  and  of  the  particular  mode  thereof,  duly  signed  and  verified 
by  the  holder  of  the  certificate  of  purchase,  his  agent  or  attorney,  shall 
have  been  filed  with  the  treasurer/*  must  be  complied  with  before  a 
valid  deed  can  be  issued.    EllsworthfV,  Van  Ort,  222, 

3.  Salb  ahd  dkbd:  dbfbctivb  proof  of  sbrviob  of  xoticb  to  re- 
dbbm:  proof  and  dbed:  statute  of  limitations.  Where  notice 
of  the  expiration  of  the  time  of  redemption  from  a  tax  sale  was  dulj* 
.given,  but  the  proof  of  the  service  of  the  notice,  though  made  by  the 
proper  party,  was  defective  only  in  not  stating  some  of  the  facts  required 
oy  the  statute,  held  that  the  proof  of  service  and  the  deed  issued  thareon 
were  not  void,  but  were  sufficient,  after  the  lapse  of  five  years,  to 
enable  the  holder  of  the  deed  successfully  to  plead  the  statute  of  lim- 
itations (Code,  g  902)  against  the  holder  of  the  patent  title  in  an  action 
to  recover  the  land.    Truloek  v.  Bentley,  602. 

TAX  TITI^E. 
See  Tax  Salb  and  Debd. 

TELEGRAPH  COMPANIES. 

1.  Nkqlioence  in  transhittino  mbssaob:  measure  of  damages: 
prosfbctivb  profits.  Plaintiff  *s  agent  at  Yicksburg,  Michigan, 
telegraphed  him  the  price  at  which  he  could  buy  a  car  load  of  apples, 
but  the  telegram  as  delivered  purported  to  come  from  Vicksburg,  Mis- 
sissippi, where  plaintiff  had  no  agent,  and  to  be  sigrned  \f  one  unknown 
to  plaintiff,  in  consequence  of  which  plaintiff  paid  no  attention  to  it. 
Afterwards  the  price  of  apples  advanced,  and  plaintiff  m  baying  was 
obliged  pay  more  than  the  price  named  in  the  telegram.  Held  that 
plaintiff  s  loss  was  not  greater  than  the  difference  between  a  car  load  of 
apples  at  the  price  named  in  the  telegram,  and  Buch  greater  amount,  if 
any,  as  a  car  load  was  worth  in  the  same  market  at  the  time  the  tele- 
gram was  sent;  and  that,  there  being  no  evidence  of  such  difference, 
plaintiff  was  entitled  to  recover  only  the  amount  paid  for  the  telegram. 
Pennington  p.  Western  Union  Telegraph  Co,y  &3i. 

TELEPHONE  COMPANIES. 
1.  How  assessed.    See  Taxation,  5. 

TOWNSHIP  TRUSTER. 

1.  Cbmbtbrtes:  dtborbtion  as  to  usb  of  land  fob:  xakdaxus. 
Although  township  trustees  have  bought  land  for  a  cemetery,  they  still 
have  a  discretion  as  to  its  use,  and  they  cannot  be  compelled  b^  mandn- 
mu8  to  devote  it  to  that  pnrpoi^e,  if  for  any  reason  they  deem  it  unsuit- 
able.    Christy  v.  Whiimore,  60. 

See  Paupers,  1. 
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TRESPASS. 
1.  Injunction  to  pbbvbnt.    See  Iiyanction.  2. 

TRIAL  BY  JURY. 
See  JuBT  Tbial. 

TRIAL  DE  NOVO. 

1.  Whbk  bvidbnob  must  bb  cbrtifibd.    See  Appeal,  8. 

2.  Evidbncb  NBCBS8ABT.    See  Practice  in  Supreme  Coart,  18,  23. 

3.  Equity  cause  bbmandbd  to  cobbbct  mistakb  in  plbadino.    See 

Practice  in  Supreme  Court,,  30. 

USURY. 
1.  GuABANTOB  KAY  PLEAD.    See  Promissory  Note,  2. 

VACATION  OP  JUDGMENT. 
See  Judgment  and  Dbcbeb. 

VENDOR  AND  VENDEE. 

1.  Sals  of  pabt  op  tb^ot  subject  to  mortoaqe  on  whole:  attach- 

ment OF  vendee's  interest:  priority,  a  tract  of  land  was  incum- 
bered with  two  mortfirages,  and  the  owners  sold  and  conveyed  a  portion 
of  it  to  F.  by  warranty  deed,  ezceptingr,  however,  the  two  mortflrages 
from  the  covenant  of  warranty,  and  recitinf?  that  the  limd  was  sold  sub- 
ject to  the  mort^a^Tes.  F.  orally  a^^n^^ed  to  pay  the  mortgage,  and  the 
amount  due  thereon  was  recited  as  a  part  of  the  consideration  for  the 
land.  The  mortffe^«e»  and  the  deed  were  of  record.  Afterwards  the 
land  so  conveyed  was  attached  as  the  property  of  F.,  but  the  attaching 
creditors  had  no  notice  of  F.*s  oral  agreement  to  pay  the  mortgages. 
Held  that  the  papers  of  record  were  sufficient  notice  that  the  land  at 
least  was  charged  with  the  whole  of  the  mortgage  debts,  and  that  F.*s 
grantors  were  entitled,  as  against  the  attaching  creditors,  in  an  action 
to  foreclose  the  mortgages,  to  a  decree  that  the  land  so  sold  to  F.  should 
first  be  exhausted  in  payment  of  the  mortgage  debts,  before  the  other 
land  covered  by  the  mortgages,  and  still  held  by  them,  should  be  sold 
for  that  purpose.    Iowa  Loan  and  Trust  Co,  v.  Mowery,  113. 

2.  Title  burdened  bt  decree  against  vendor.    One  who  takes  a  deed 

to  land,  after  a  decree  has  been  entered  against  his  grantor  affecting  the 
title,  takes  it  subject  to  the  terms  of  the  decree.    Butler  v.  Barkley^  491. 

3.  Purchase  subject  to  lien:  liability  of  vendee.     One  who  pur- 

chases land  subject  to  incumbrances,  without  expressly  agreeing  to  pay 
the  incumbrances,  does  not  thereby  bind  himself  to  pay  them.  See  cases 
cited  in  opinion.    Rice  p.  Humbert,  724. 

VENDOR'S  LIEN. 

1.  Action  %o  enforce:  facts  not  bntitlino  to  belief.  Action  to 
enforce  a  vendor *s  lien  against  a  purchaser  from  the  vendee.  But  it 
appearing  that  the  lien  was  not  preserved  by  any  recorded  instrument, 
and  that  there  was  no  fraud  or  collusion  between  the  vendees,  held  that 
the  lien  could  not  be  recognized  or  enforced.  Code,  §  19^.  Dean  v, 
Scott,  233. 
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2.  Facts  to  susTiJif.  Plaintiff  conyejed  the  land  to  de£endant  in  consid- 
eration of  a  cash  payment,  and  a  promise  of  defendant  to  execote  a 
mortgage  back  on  the  land  to  secnre  the  payment  of  the  balance  of  the 
purchase  money,  unless  he  should  sooner  convey  to  plaintiff  a  good 
title  to  certain  other  lands  in  payment  of  the  balance.  Defendant  did 
not  convey  the  other  lands,  but  he  executed  a  mortgage  and  had  it 
placed  on  record,  differing  in  its  terms,  hoirever,  from  the  one  forced 
on;  but  plaintiff  did  not  accept  the  mortgage.  Held  that  plaintiff  had  a 
vendor's  lien  on  the  land  conveyed  to  defendant,  which  was  properly 
enforced  in  this  action.    H^f  v,  Olmsteadf  598. 

VENUE. 

1.  PbHSONAL  ACTION  FOR  DAKAaSS,  AIDED  BY  INJUNCTION  TO  RESTRAIN 

COLLECTION  OF  JUDGMENT:  REMOVAL  TO   COUNTY  OF  DEFENDANT'S 

rbsidbncb:  injunction  dissolved.  Defendant,  a  resident  of  Jasper 
county,  through  his  negligence  as  plaintiff's  attorney,  (as  plaintiff 
allefifes,)  allowed  other  parties  to  procure  a  judgment  against  plaintiff 
in  the  district  court  of  Scott  county,  which  judgment  defendant  after- 
wards purchased,  and  was  about  to  enforce  against  plaintiff  's  home- 
stead. Plaintiff  in  this  action,  also  brought  in  the  district  court  of  Scott 
county,  seeks  to  recover  damages  against  defendant  for  his  negligence, 
and  to  offset  the  same  against  the  judgment,  and  to  enjoin  the  colle  c- 
tion  of  the  judgment  pending  the  action.  Defendant  moved  for  a 
change  of  the  place  of  trial  to  the  county  of  his  residence,  and  for  a 
dissolution  of  the  injunction.  Held  that  both  motions  should  have  been 
sustained  because— 

(1)  The  action  for  damages,  being  a  mere  personal  action,  should  have 
been  brou^rht  in  the  county  of  defendant's  residence,  (Code,  25S6,) 
and  the  injunction  in  aid  thereof,  conceding  it  to  have  been  prop- 
erly allowed,  did  not  necessitate  the  bringing  of  the  action  in  Scott 
county,  under  §  3396  of  the  Code,  because  it  was  not  based  on  any 
alleged  defect  or  invalidity  in  the  judgment,  but  on  &cts  subse- 
quently arising;  and  to  such  a  case  the  statute  does  not  apply. 

(2)  The  injunction  should  have  been  dissolved  because  the  judgment 
was  admitted  to  be  valid  and  subsisting,  and  in  the  absence  of  an 
allegation  of  defendant's  insolvency,  plaintiff  was  not  entitled  to 
have  execution  delayed  in  order  that  he  might  offset  his  demand  in 
case  of  recovery.    Baker  v.  Ryan^  706. 

2.  Of  ACTIONS  TO  BBOOYEB  CHATTELS.    See  Detinue,  2. 

VERDICT. 

1.  Direction  of  by  court  .    See  Practice,  4, 7. 

2.  Eyidbnob  to  support.    See  Practice  in  Supreme  Court,  8,  25, 27. 

VOLUNTARY  CONVEYANCE. 

1.  Misdescription:  refusal  of  equity  to  refork  deed  and  quiet 
TITLE.  Courts  of  equity  will  not  assist  the  grantee  in  an  imperfect  con- 
vevance,  which  is  not  supported  by  either  a  valuable  or  meritorious  con* 
sideration,  against  either  the  grantor  or  hb  representatives.  (See 
authorities  cited  in  opinion.)  And  so,  where  defendant,  to  whom  her 
mother  owed  no  duty  that  she  did  not  owe  to  her  other  children,  pro- 
cured from  Her  mother,  without  consideration,  a  deed,  alleged  to  have 
been  intended  as  a  conveyance  of  certain  land  owned  by  the  mother, 
but  which  did  not  descnbe  the  land  in  question,  and  thus  failed  to 
operate  as  a  legal  conveyance  of  it,  held  that  she  (defendant)  was  not, 
alter  the  death  of  the  mother,  entitled  to  a  decree  in  equity  against  the 
other  heirs  of  her  mother,  reforming  the  deed. so  as  to  describe  the 
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land  intended  to  be  conveyed,  as  alleged,  but  that  the  other  heirs  wore 
entitled  to  a  decree  qaietinsr  in  them  severally  such  interest  in  the  land 
as  they  were  entitlea  to  by  inheritance.    Else  v,  Kennedy,  d76. 

WARRANTY. 
See  Salb,  1, 2. 

WATER  AND  WATERCOURSES. 

1.  Diversion  of  8tjbterb\nba.n  stream:  rule  sfated  and  applied. 

When  one  in  good  faith  sinks  a  well  on  his  own  land,  the  owner  of  a 
well  on  adjoining  land  has  no  cause  of  complaint  if  the  water  from  his 
well  is  drawn  off  or  decreased  by  percolation  through  the  earth ;  but 
when  subterranean  water  flows  m  a  distinct  channel,  an  adjoining 
owner  has  no  more  right  to  divert  its  course  than  if  the  stream  were 
on  the  surface  of  the  earth.  And  so,  where  plaintiff  had  an  artesian 
well  on  his  land,  and  defendants  afterwards,  by  boring  on  their  adjoin- 
ing land,  interrupted  the  same  stream,  thereby  causing  the  water  to 
cease  flowing  in  plaintiff's  well,  but  the  quantity  of  water  was  ample 
for  both  parties,  and  could  easily  be  made  to  flow  at  both  wells  by  a 
simple  adjustment  of  defendants*  pipes,  held  that  defendants  were  prop- 
erly required  so  to  adjust  their  pipes  as  not  to  cut  off  plaintiff 's  supply 
of  water,  and  that  an  injunction  was  properly  gpranted  to  secure  that 
end.    Burroughs  v,  Saterlee,  396. 

2.  Surface  water  in  cities.    See  Cities  and  Towns,  6. 

WILL. 

1.  Construction  of:   provision  for  wife— whether  in  lieu   of 

DOWER  OR  not:  RULE   OF  CONSTRUCTION   IN  SUCH   CASES.      UnieSS  a 

devise  to  the  wife,  to  be  ascertained  either  from  express  words  or  by 
necessary  implication,  is  clearly  intended  to  be  in  lieu  of  dower,  she  will 
not  be  compelled  to  elect  which  she  will  take,  but  will  be  entitled  to 
both.  But  m  this  case,  where  the  testator  in  the  second  paragraph  of 
his  will  gives  certain  property  to  his  wife  by  description,  and  in  the 
third,  fourth  and  tifth  parasrraphs  gives  certain  legacies,  and  in  the 
sixth  paragraph  disposes  of  all  the  residue  of  his  property  without 
description,  and  then,  in  the  seventh  paragraph,  provides  for  the  sale 
of  the  remainder  of  his  real  estate  for  the  purpose  of  carrying  out  the 
devises  named  in  the  sixth  paragraph,  held  that  the  manifest  intent  of 
the  testator  would  be  defeated  by  allowing  the  widow  to  take  the  por- 
tion given  her  by  the  will,  and  also  one- third  of  the  real  estate  not 
devised  to  her.  See  copy  of  will  set  out  in  opinion.  Snyder  v.  Miller^ 
261. 

2.  Devise  to  executors  intrust  for  children;  construction  of  con- 

dition— WHETHER  CONDITION   PRECEDENT  TO  TITLE  IN  CHILDREN. 

OR  CONDITION  FOR  TERMINATION  OF  TRUST.  The  testator  bequeathed 
to  his  executors,  in  trust  for  his  children,  certain  real  estate,  with  the 
following  provision,  among  others:  *'My  said  executors  shall  have  the 
management  and  control  of  said  property  by  me  devised  to  them  in 
trust  tor  my  said  children,  and  they  are  to  have  the  control  and  man- 
agement thereof  until  they  shall  get  married;  and  when  any  of  my  said 
children  shall  marry,  with  the  consent  of  said  executors,  any  worthy 
person,  then  the  part  or  portion  of  property  herein  devised,  or  the  pro- 
ceeds thereof,  »  ♦  ♦  ghall  be  and  become  the  property  of 
said  child  so  marrying,  and  my  said  executors  shall  make  the  necessarv 
conveyance  thereof,  so  as  to  vest  the  absolute  title  in  said  legatee. 
Held  that  the  marr3ring  of  a  child  with  the  consent  of  the  execntors  was 
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not  a  condition  precedent  to  the  vesting^  in  him  or  her  of  an  interest  in 
the  estate,  but  only  a  condition  for  i&  termination  of  the  tmst  as  to 
one  so  manying:  and  that  the  will,  considered  as  a  whole,  vested  in  the 
children,  upon  the  death  of  the  testator,  a  present  equitable  interest  in 
the  estate.  Cons^uently,  where  one  of  tlie  daugrhters  died  at  the  age 
of  twenty- two,  unmarried,  and  bequeathed  to  B.  all  her  property,  per- 
sonal and  real,  and  all  her  interest  in  her  father's  estate,  either  as  heir 
or  devisee  under  his  will,  held  that  her  death  terminated  the  trust  as  to 
the  property  bequeathed  to  the  executors  for  her  use,  and  they  were 
properly  decreed  by  the  court  below  to  convey  the  legal  title  thereof  to 
B.    Toner  v.  Collins,  869. 

WITNESS. 

1.  Cbsdibilitt  of:  quBsnoN  for  jubt.    Whether  witnesses  are  worthy 

of  belief  is  a  question  for  the  jury,  and  not  for  the  appellate  court. 
Beeme  v,  Chicago,  R.  L  dt  P.  R*y  Co^  435. 

2.  Mat  kot  bb  coktbadicted  as  to  ibbblbtakt  xattbb.    See  Prac- 

tice, 1. 

WORDS  AND  PHRASES. 
1.  ^aoatiob'*  of  ooubt.    See  Iigonotion,  1. 
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